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BAY  SHORE  RAILROAD  CO.  V.  HARRIS 

(BY  Next  Friend).  (0 

Supreme  Courts  Alabama^  December^  1880. 

[Reported  in  67  Ala.  6.] 

ALIGHTING  FROM  CAR— INFANT  UNDER  SIX  YEARS  OF  AGE 
NOT  GUILTY  OF  CONTRIBUTORY  NEGLIGENCE.— An  infant 
under  the  age  of  six  years  is  not  of  sufficient  discretion  to  be  guilty  of  con- 
tributory negligence,  and  if  he  gets  on  a  car  at  the  invitation  of  the 
driver,  and  jumps  off  at  his  command,  the  railroad  company  will  be  lia- 
ble for  the  injuries  the  child  may  sustain. 

WHAT  DAMAGES  MAY  BE  RECOVERED.— In  an  action  for  personal 
injuries,  the  plaintiff  may  not  only  recover  for  the  actual  injury  and  suf- 
fering he  has  sustained  and  undergone  at  the  time  of  the  trial,  but  he  is 
entitled  to  recover  for  the  disabling  effects  of  the  injury,  prospective  as 
well  as  past. 

CHARGE  TO  JURY. — It  is  not  error  to  refuse  a  charge  which  may  mis- 
led or  require  explanation. 

Appeal  from  Mobile  Circuit  Court. 

Action  brought  by  William  Harris,  by  Drs.  Sherrard  and 
Heustis  as  next  friends,  against  the  Bay  Shore  Railroad  Com- 
pany, to  recover  damages  for  a  personal  injury  caused  by  the 
alleged  negligence  of  the  defendants.  The  complaint,  which  con- 
tained only  one   count,  averred  in   substance,    that    defendants 

I.  Cited  in  Ala.   G.  S.  R.R.  v.  Hill,  93  Ala.  518;  Ala.  M.   R.  Co.  v. 
Martin,  100  Ala.  513. 
Vol.  IL— I 
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owned  and  operated  a  "horse  railroad  in  the  city  of  Mobile;  that 
on  March  12,  1876,  while  one  of  the  cars  on  defendants'  said 
road  was  being  driven  along  slowly,  the  driver  called  plaintiff, 
who  was  standing  on  the  sidewalk,  to  get  on  the  car,  which  plain- 
tiff did,  as  requested ;  that  he  remained  on  the  car  until  it 
returned  to  or  near  the  place  where  he  got  on,  and  then  and 
there,  while  said  car  was  running  at  a  rapid  rate  of  speed,  said 
driver  ordered  plaintiff  to  jump  off  said  car,  which  he  did  as 
ordered,  and  plaintiff  fill,  and  then  and  there  the  wheels  of  said 
car  ran  over  and  crushed  one  of  plaintiff's  legs,  which  was  thereby 
fractured  and  broken,  and  plaintiff  was  otherwise  greatly  injured 
and  wounded,  so  much  that  plaintiff  had  to  have  said  leg  cut  off 
to  save  his  life ;  that  plaintiff  was  sick,  sore  and  diseased  for  a 
long  space  of  time,  during  all  of  which  time  he  suffered  great 
bodily  pain,  and  became  and  is  disabled  for  life.  And  plaintiff 
avers,  that  during  the  time  aforesaid,  he  became  largely  indebted 
to  Drs.  Sherrard  and  Heustis  for  care  and  medical  attention." 
Defendants  demurred  to  the  complaint,  on  the  ground  that  the 
action  was  based  on  the  willful  act  of  defendants*  servant,  and 
they  were,  therefore,  not  liable,  as  alleged  in  the  complaint.  This 
demurrer  was  sustained,  and  plaintiff  amended  his  complaint  by 
inserting  after  the  words  "  the  plaintiff,  an  infant,"  the  words 
"under  six  years  of  age,"  and  by  inserting  before  the  words 
"ordered  the  plaintiff  to  jump  off,"  etc.,  the  words,  "recklessly 
and  carelessly."  Defendants  demurred  to  the  amended  complaint 
on  the  ground  that  the  original  complaint  "  was  in  form  of  an 
action  of  force,"  and  the  amendment  was  "in  forn)  of  negligence," 
thus  changing  the  nature  of  the  action,  but  the  court  overruled 
this  demurrer,  and  defendant  excepted. 

Plaintiff  was  a  child  under  six  years  of  age,  and  his  evidence 
showed  that  on  Sunday  evening,  March  12,  1876,  his  mother  had 
gone  to  church  and  left  him  in  charge  of  his  brother,  who  was 
about  fourteen  years  old.  These  two  boys,  and  several  others, 
were  standing  on  the  sidewalk  near  their  father's  house  when  a 
car  of  the  defendants  came  slowly  along  the  road  going  towards 
a  turntable  which  was  at  the  end  of  the  track,  some  two  hundred 
yards  off,  and  the  driver  stopped  the  car  and  called  the  boys  to 
come  to  it ;  that  the  driver  asked  them  to  lend  him  a  knife,  and 
told  them  to  get  on  the  car.     While  in  the  act  of  getting  on  the 
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car,  plaintifTs  father  called  to  them  not  to  get  on  the  car.  They 
did  so,  however,  without  having  heard  him,  and  the  driver  used 
the  plaintiff's  knife  in  cutting  some  straps  for  his  whip.  No  one 
else  was  on  the  car  except  the  plaintiff  and  his  brother.  They 
went  to  the  turntable,  and  on  their  return  near  the  place  where 
they  got  on,  and  while  the  horses,  which  were  drawing  the  car, 
were  in  a  "fast  trot,'*  the  driver  ordered  the  plaintiff  to  jump  off. 
Plaintiff  was  at  that  time  on  the  front  platform  of  the  car  with  the 
driver,  his  brother  being  inside  of  the  car.  In  attempting  to 
jump  off  the  car,  plaintiff  fell,  and  the  car  wheel  passed  over  and 
broke  his  leg,  which  was  amputated  because  the  physicians 
thought  it  necessary  to  do  so  to  save  his  life. 

The  driver  testified  that  plaintiff  would  sometimes  jump  on  the 
car  without  his  consent  and  against  his  objection  and  jump  off 
again,  and  if  plaintiff  and  his  brother  were  on  the  car  at  the  time 
the  accident  occurred,  he  did  not  know  it. 

The  court,  among  other  things,  charged  the  jury  that  "  if  you 
find  that  the  plaintiff  was  injured  by  the  negligence  of  the  defend- 
ants' car  driver,  and  you  believe  the  plaintiff  was  under  six  years 
of  age  at  the  time,  then  contributory  negligence  can  not  be  set  up 
to  defeat  his  right  to  recover ;  and  **  that  the  damages  are  not  to 
be  restricted   to  any  special  pecuniary  loss,  but  would  include 
present  and  prospective  damages,  considering  plaintiff's  age  when 
injured,  his  circumstances  and  position  in  life,  the  expenses  in- 
curred in  nursing  and  caring  for  him,  and   medical  attention." 
Defendants   excepted   to   these  charges,    and   requested  several 
charges,   among   them,  2.  "That  defendants,    as  owners   of  the 
railroad  company,  were  not  liable  for  the  injury  if  it  was  caused 
willfully  by  the  acts  of  their  agents  or  servants."    3.   "The  plain- 
tiff cannot  recover  on  this  complaint  on  the  facts  as  they  are  ad- 
duced by  the  plaintiff."     7.   "That  if  the  injury  was  occasioned 
by  the  carelessness  and  negligence  of  the  defendants'  servants,  in 
the  proper  discharge  of  the  servants'  duty,  then  the  plaintiff  can 
recover  only  the  actual  damages  shown  by  the  evidence  before 
the  jury  to  have  been  incurred."     The  court  refused  to  give  these 
charges,  and  defendant  excepted.     There  was  a  verdict  and  judg- 
ment for  the  plaintiff  for  $3,000.     The  action  of  the  court  in 
overruling  the  demurerr  and  refusing  the  charges  is  the  error  as- 
signed. 
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Alex.  McKinstry,  for  appellant. 

\Vm.  Boykes,  for  appellee,  cited  :  Gov't  St.  R.R.  v.  Hanlon, 
53  Ala.  70;  Hilton  v.  Middlesex  R.R.,  107  Mass.  108;  Lovettr. 
South  Danvers  R.R.  Co.,  9  Allen,  557. 

Stone,  J. — When  injury  is  the  direct  and  primary,  or  inevit- 
able result  of  gross  or  reckless  carelessness,  an  action  of  trespass 
will  lie.  But,  when  the  injury,  though  proximate,  is  secondary 
or  consequential — not  the  necessary  result  of  the  act  of  negligence 
— then,  a  special  action  on  the  case  is  the  remedy.  Sheppard  f. 
Furniss,  19  Ala.  760;  Rhodes  v,  Roberts,  i  Stew.  (Ala.)  145.  The 
injury  charged  in  the  present  complaint — in  the  original  as  well 
as  the  amended  count — is  secondary  and  consequential ;  not  the 
direct,  primary,  immediate  effect  of  the  wrongful  or  reckless  act 
imputed  to  the  driver.  The  direct,  primary  effect  was  the  leap 
from  the  car.  The  consequence  was,  that  the  child,  by  reason  of 
its  tender  years,  being  unable  to  clear  the  track,  was  run  overand 
its  limb  crushed  by  the  wheels.  If  the  driver  had  thrust  or 
thrown  the  child  on  the  track,  and  he  was  thus  run  over,  all  this 
would  have  been  the  direct  result  of  the  force  employed,  and  tres- 
pass would  have  been  the  appropriate  remedy. 

The  plaintiff  in  this  case  being  under  six  years  of  age,  was  not 
of  sufficient  discretion  to  be  guilty  of  contributory  negligence— 
Gov't  Street  R.R.  Co.  v.  Hanlon,  53  Ala.  70.  The  pleadings 
make  a  clear  case  for  recovery.  Phila.  &  R.  R.  Co.  v.  Derby,  14 
How.  (U.  S.)  468  ;  Lovett  v.  R.  R.  Co.,  9  Allen,  557  ;  Wilton  y. 
R.R.  Co.,  107  Mass.  108  ;  s.  c,  9  Am.  Rep.  1 1. 

Charge  numbered  7,  asked  by  defendant,  probably  asserts  a 
correct  legal  principle.  We  think,  however,  that  an  average  jury 
would  be  misled  by  it  into  the  erroneous  conclusion  that  plaintiff 
could  recover  only  for  the  actual  injury  and  suffering  he  had  sus- 
tained and  undergone  at  the  time  of  the  trial.  That  is  not  the 
rule.  He  was  entitled  to  recover  for  the  disabling  effects  of  the 
injury,  prospective  as  well  as  past.  S.  &  N.  R.R.  Co.  v.  Mc- 
Lendin,  63  Ala.  266.  It  is  not  error  to  refuse  a  charge  which 
may  mislead,  or  requires  explanation.  Bynum  V,  So.  Pipe  & 
Pump  Co.,  63  Ala.  462  ;  Duvall  v.  State,  lb.  12;  Farrish  v.  State, 
lb.  164,  and  authorities  there  cited. 

Affirmed. 
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THE  CENTRAL  RAILROAD  AND  BANKING  COM- 
PANY OF  GEORGIA  V.  LETCHER,  (i) 

Supreme  Court^  Alabama^  December^  1881. 

[Reported  in  69  Ala.  106.] 

CONTRIBUTORY  NEGLIGENCE  TO  JUMP  FROM  TRAIN  LEAV- 
ING STATION. — The  plaintiff  boarded  the  defendants'  train  to  assist 
a  lady  to  find  a  seat  and  to  hand  a  note  to  another  lady  who  was  on  the 
train.  While  he  was  looking  for  the  note  among  some  papers  in  his 
hands  the  train  began  to  move,  its  speed  increasing  each  instant,  and 
to  prevent  his  being  carried  off  he  walked  to  the  front  platform  and 
thence  to  the  rear  platform  of  the  next  car,  down  the  steps  and  off 
the  car  at  right  angles  thereto,  still  having  in  his  hands  the  letters 
that  he  was  looking  at  in  the  car.  As  his  foot  touched  the  ground 
he  fell  and  his  arm  was  caught  in  some  portion  of  the  car  and  crushed, 
and  had  to  be  amputated.  None  of  the  employees  of  the  train  knew 
of  his  presence,  nor  did  he  attempt  to  arrest  the  progress  of  the  train 
or  ask  them  to.  Held,  that  in  an  action  for  the  injuries  the  court 
should  have  instructed  the  jury  that  the  plaintiff  had  no  right  to  re- 
covery, even  though  it  appeared  that  the  defendants  were  negligent  in 
not  giving  the  signals  required  by  statute  before  the  train  left  the 
station. 

FAILURE  OF  RAILROAD  COMPANY  TO  GIVE  SIGNALS  REQUIRED 
BY  STATUTE  DOES  NOT  RELIEVE  ONE  FROM  THE  DUTY 
OF  TAKING  ORDINARY  CARE  TO  AVOID  INJURY.— The  failure 
of  the  employees  of  a  railroad  company  to  sound  the  whistle  or  to  ring 
the  bell  as  required  by  statute  immediately  before  and  at  the  time  of 
leaving  the  depot  is  negligence;  but  the  statute  does  not  relieve  those 
who  may  be  in  peril  of  injury  from  the  neglect  of  the  servants  of  the 
company  from  the  duty  and  necessity  of  taking  ordinary  care  to  avoid 
the  injury ;  nor  does  it  modify  or  abrogate  the  principle  that  a  plaintiff 
shall  not  recover  for  injuries  not  wanton,  to  which  his  own  negligence 
directly  contributes. 

Appeal  from  Lee  Circuit  Court. 

Action  by  James  F.  Letcher,  the  appellee,  against  the  Central 
Railroad  and  Banking  Company  of  Georgia  and  the  Georgia  Rail- 
road and  Banking  Company,  corporations  owning  and  operating  a 

I-  Cited  in  Ala.  G.  S.  R.R.  Co.  ham  St.  Ry.  Co.,  85  Ala.  601,  2  Am. 

V,  Hawk,  72  Ala.  112,  2  Am.  Neg.  Neg.  Cas.  24;  Central  R.R.  etc.  Co. 

Cas.  10;  South  &  North  Ala.  R.R.  v.  Miles,   88  Ala.  256,   2  Am.  Neg. 

Co.  V.  Schaufler,  75  Ala.  136,  2  Am.  Cas.  29;     Louisville,  etc.  R.  Co.  v. 

NcE>  Cas.  18;  Rickets  v,  Birming-  Lee,  97 Ala.  325, 2  Am.  Neg.  Cas.  91. 
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railroad  in  the  State  of  Alabama,  the  appellants,  for  the  purpose  of 
recovering  damages  for  personal  injuries  sustained  by  the  ap- 
pellee in  jumping  from  the  train  of  the  appellants  while  it  was  in 
motion.  The  companies  pleaded  not  guilty.  The  plaintiff,  in 
the  lower  court,  was  examined  as  a  witness  in  his  own  behalf,  and 
his  testimony  was,  in  substance,  as  follows :  "  On  the  evening  of 
March  7,  1879,  he  went  on  board  of  one  of  the  passenger  trains 
of  the  defendants,  at  its  regular  depot  in  the  town  of  Auburn, 
for  the  purpose  of  handing  a  note  to  a  young  lady  who  was  ex- 
pected to  pass  through  on  the  train  on  her  way  to  Montgomery, 
at  the  same  time,  at  the  request  of  an  acquaintance,  escorting  on 
the  train  another  lady  who  intended  becoming  a  passenger  thereon. 
There  was  no  conductor  in  the  ladies'  car  when  he  entered,  and 
he  had  some  trouble  and  experienced  some  delay  in  finding  a 
seat  for  the  lady  whom  he  had  escorted  on  board  of  the  train,  but 
finally  succeeded  in  obtaining  one  near  the  door.^  By  the  time 
the  lady  had  taken  her  seat  the  train  started,  and  plaintiff,  turn- 
ing to  the  lady  for  whom  he  had  the  note,  and  who  was  seated  im- 
mediately across  the  aisle  from  the  one  for  whom  he  had  obtained 
the  seat,  told  her  that  he  had  a  note  for  her,  but  that  he  did  not 
have  the  time  to  give  it  to  her,  he  at  the  same  time  continuing  to 
move  towards  the  door  of  the  car,  and  taking  out  some  letters 
from  the  breastpocket  of  his  coat.  Without  stopping  he  went  out 
of  the  door,  and  finding  a  man  on  the  platform  of  the  car  out  of 
which  he  had  come  and  in  the  way  of  his  getting  off  therefrom,  he 
stepped  forward  on  the  rear  platform  of  the  next  car  and  thence 
down  the  steps  and  directly  off  the  car  at  right  angles  thereto, 
still  having  in  his  right  hand  the  letters  which  he  had  taken  from 
his  coat  pocket  while  he  was  in  the  car.  He  did  not  remember 
whether  he  took  hold  of  the  railing  with  his  left  hand  or  not  At 
the  time  he  stepped  off  the  car,  the  train  was  running  at  the  rate 
of  five  or  six  miles  an  hour.  As  his  foot  touched  the  ground  he 
was  tripped  by  the  two  motions  and  fell  to  the  ground,  and  as  he 
fell  his  left  arm  was  caught  under  the  wheel  or  some  portion  of 
the  car,  and  was  so  crushed  and  mutilated  that  it  had  to  be  am- 
putated. He  did  not  hear  the  bell  ring  or  the  whistle  blow  im- 
mediately before  or  at  the  time  the  train  started." 

Several  other  witnesses  were  examined,  the  evidence  being  con- 
flicting as  to  the  length  of  time  the  train  stopped  at  the  depot 
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{some  testifying  that  it  did  not  stop  a  minute,  others  that  it  stopped 
two  OT  three  minutes),  and  as  to  whether  the  bell  rang  or  the  whistle 
blew  immediately  before  and  at  the  time   of  starting,   and   on 
other  points.    In  addition  to  numerous  other  charges,  the  defend- 
ants asked  the  court  in  writing  to  charge  the  jury,  that  if  they 
believed  the  evidence  they  must  find  for  the  defendants,  which 
the  court  refused  to  give,  and  the  defendants  excepted.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  a  judgment  was  rendered 
thereon  in  his  favor.     The  ruling  of  the  Circuit  Court  is  one  of 
the  errors  assigned. 

Geo.  p.  Harrison,  for  appellants. 

J.  M.  Chilton,  W.  H.  Barnes  and  W.  J.  Samford,  for 
appellee. 

Brickell,  Ch.  J. — In  M.  &  C.  R.R.  v.  Copeland,  6i  Ala. 
376,  the  undisputed  facts  were,  that  plaintiff's  intestate  attempted 
to  cross  defendants'  railroad  track,  by  passing  under  the  coupling 
of  two  box  cars,  which  were  coupled  together  and  constituted 
part  of  a  freight  train,  then  standing  temporarily  on  the  side 
track,  placed  there  with  locomotive  and  steam  up,  to  allow  a 
passenger  train  to  pass  it.  While  in  the  act  of  passing  under  the 
coupling,  the  train  was  moved,  and  he  was  knocked  down,  run 
over  and  killed.  There  was  conflict  in  the  proof  as  to  whether 
the  required  signals  were,  or  were  not  given;  but  upon  the 
assumption  that  the  signals  required  by  statute  were  not  given, 
and  upon  a  consideration  alone  of  the  undisputed  facts,  we  held, 
that  the  attempt  thus  to  pass  between  the  cars  of  a  train,  which 
he  must  have  known  was  liable  to  be  moved,  could  not  be  classed 
as  less  than  negligence  bordering  on  recklessness.  "  It  certainly 
contributed,"  we  said,  "proximately  contributed  to  the  very  sad 
disaster  which  followed.  If  the  usual  signals  had  been  sounded, 
probably  the  intestate  could  have  extricated  himself  in  time  to 
save  his  life.  If  he  had  not  attempted  to  cross  over  between  the 
cars,  he  would  have  been  in  no  peril,  and  suffered  no  injury. 
Both  were  in  fault."  Our  decision  in  that  case  was,  that  there 
could  be  no  recovery  against  the  railroad  company,  although 
there  was  on  its  part  negligence  in  failing  to  give  tfiue  signals 
required  by  statute,  immediately  before  and  at  the  time  of  the 
moving  or  departure  of  the  train,  the  injury  not  having  been 
inflicted  wantonly  or  intentionally. 
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Applying  the  same  principles  to  the  facts  of  this  case,  as  shown 
by  the  evidence  of  the  plaintiff,  and  deducing  therefrom  every 
inference  advantageous  to  him  which  may  be  fairly  and  properly 
deduced  ;  excluding  all  evidence  favorable  to  the  defendants,  the 
injury  of  which  he  complains  is  attributable  directly  and  immedi- 
ately, not  to  the  negligence  imputed  to  the  defendants,  but  to  his 
own  thoughtless  and  reckless  act.  The  risk  he  assumed,  and 
assumed  only  to  avoid  a  slight  temporary  inconvenience,  in  view 
of  the  circumstances,  was  more  hazardous  than  that  Copeland 
assumed.  When  he  endeavored  to  pass  under  the  train,  it  was 
motionless,  and  there  was  no  indication  that  it  would  be  moved 
before  he  would  have  passed  beyond  it.  The  train  here  was 
moving  from  a  regular  depot,  on  its  accustomed  journey,  tht 
speed  increasing  every  moment ;  all  who  were  in  charge  of  it 
were  ignorant  that  the  plaintiff  was  upon  it;  and  without  an  effort 
to  arrest  its  progress,  of  his  own  accord,  his  right  hand  filled  with 
papers  taken  from  his  pocket,  he  walks  from  one  platform  to 
another,  and  descends  in  a  manner  that  was  almost  certain  to 
cause  him  to  fall.  To  permit  him  to  recover  of  the  defendants 
for  the  injuries  sustained  by  the  fall,  would  be  simply  compelling^ 
them  to  compensate  him  for  his  own  wrongful  and  reckless  act 
Under  these  circumstances,  the  court  should  have  instructed  the 
jury,  on  the  request  of  the  defendants,  that  the  plaintiff  had  no 
right  of  recovery.  There  was  really  no  question  to  submit  to  the 
determination  of  the  jury,  without  seeming  to  invite  them,  under 
the  influence  of  sympathy  for  the  sufferings  of  the  plaintiff,  or 
upon  conjecture  and  speculation,  to  render  a  verdict  it  would 
have  been  the 'duty  of  the  court  to  set  aside.  M.  &  C.  R.R.  Co. 
V,  Copeland,  supra;  R.R.  Co.  v.  Houston,  95  U.  S.  697 

As  was  said  by  Black,  Ch.  J.,  in  R,R.  Co.  v,  Aspell,  23  Penn.  St 
147,  "  It  has  been  a  rule  of  law  from  time  immemorial,  and  itis 
not  likely  to  be  changed  in  all  time  to  come,  that  there  can  be  no 
recovery  for  an  injury  caused  by  the  mutual  default  of  both 
parties.  When  it  can  be  shown  that  it  would  not  have  happened 
except  for  the  culpable  negligence  of  the  party  injured,  concur- 
ring with  that  of  the  other  party,  no  action  can  be  maintained." 
The  negligence  of  the  employees  of  the  defendants,  the  failure  to 
sound  the  whistle  or  to  ring  the  bell,  as  required  by  the  statute, 
immediately  before  and  at  the  time  of  leaving  the  depot,  involved 
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the  defendants  in  liability  for  all  injuries  to  person  or  property 
resulting  from  the  failure.  Of  itself,  and  in  itself,  it  was  negli- 
gence. M.  &  C.  R.R.  Co.  V.  Copeland,  supra  ;  2  Thomp.  Neg. 
232,  §  8.  The  statute  does  not  relieve  whoever  may  be  in  peril 
of  injury  from  the  neglect  of  the  servants  and  employees  of  the 
railroad  company  to  observe  its  requirements,  from  the  duty  and 
necessity  of  taking  ordinary  care  to  avoid  the  injury ;  nor  does 
it  modify  or  abrogate  the  principle  that  a  plaintiff  shall  not  re- 
cover for  unintentional  injuries — for  injuries  not  wanton — to 
wluch  his  own  negligence  directly  and  immediately  contributes. 
R.R.  Co.  V.  Houston,  supra. 

The  only  injury  which  could  have  resulted  to  the  plaintiff  from 
the  neglect  to  give  the  signals  for  the  departure  of  the  train  was- 
the  inconvenience  of  being  carried  from  his  home,  the  loss  of 
time,  and  the  labor  or  expense  of  returning.     These  were  the 
immediate,  direct  consequences  of  the  neglect.     To  avoid  them 
he  was  not  justified  in  putting  in  jeopardy  life  or  limb ;  and  if  he 
should,  and  other  injury  result,  the   compensation   he  can   right- 
fully demand  is  not  increased.    What  would  have  been  his  rights, 
if  there  had  been  the  presence  or  pressure  of  impending  peril  of 
personal  injury,  and  to  avoid   it  he  had  leaped  from  the  train ; 
or,  what  would  have  been  his  rights,  if,  under  the  advice,  direc- 
tion, or  command  of  an  agent  or  employee  of  the  defendants,  he 
had  left  the  train  as  he  did,  are  not  questions  now  for  considera- 
tion.     In  the  absence  of  such  peril,  or  of  such  advice,  direction,, 
or  command,  or  of  some  other  circumstance  lessening  the  care- 
lessness of  the  act,  or  giving  to  it  the  color  of  necessity,  leaping 
from  a  moving  train  by  all  the  authorities  is  esteemed  negligence, 
debarring  a  recovery  because  of  the  prior  negligence  of  the  ser- 
vants or  agents  of  a  railroad  company.     The  question  is  fully 
considered  and  discussed  in  authorities  to  which  we  refer.    Lucas 
V.  N.  B.  &  T.  R.R.  Co.,  6  Gray,  64;  Morrison  v.  E.  R.  Co.,  56- 
N.  Y.  302;. Burrows  v,  E.  R.  Co.,  63  N.  Y.  556;  R.R.  Co.  v.. 
Aspell,  23  Penn.  St.  147 ;  Damont  v.  N.  O.  &  C.  R.R.  Co.,  9  La. 
Am.  441 ;  J.  R.R.  Co.  V.  Hendricks,  26  Ind.  228;  Dougherty  v. 
C.  B.  &  Q.  R.R.  Co.,  86  111.  467;  Lambeth  v.  N.  C.  R.R.  Co., 
66  N.  C.  494 ;  Doss  v.  M.  K.  &  T.  R.  Co.,  59  Mo.  27  ;  Nelson  v, 
A.  &  P.  R.R.  Co.,  68  Mo.  593 ;  L.  S.  &  M.  S.  R.R.  Co.  v.  Bangs^ 
47  Mich.  470. 
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The  Circuit  Court  erred  in  several  of  its  rulings,  and  espec 
in  refusing,  on  request,  to  charge  the  jury  on  the  evidence  to 
^  verdict  for  the  defendants. 

Reversed  and  remanded. 

ALABAMA  GREAT  SOUTHERN   RAILROAD 

V.   HAWK.  (0 

Supreme  Court ,  Alabama^  December  Term,  1882. 

[Reported  in  72  Ala.  112.] 

INJURED  WHILE  STANDING  ON  PLATFORM  PREVIOl 
ALIGHTING. — A  passenger  who  is  injured  while  standing  on  1 
form  of  a  car  in  violation  of  a  regulation  forbidding  passengers 
upon  such  platform  while  the  train  is  in  motion,  is  guilty  of  cont 
negligence  and  cannot  maintain  an  action  to  recover  damages 
ries.     Such  a  regulation  is  reasonable  and  proper. 

STATUTORY  PROVISION  AS  TO  BLOWING  WHISTLE.—' 
visions  of  the  statute  (Code,  $$  1699,  1700)  which  require  t 
neer  or  person  in  charge  of  a  moving  train  of  cars  to  blow  the  y 
ring  the  bell  on  approaching  a  depot  or  stopping  place,  are  int 
the  protection  and  benefit  of  the  traveling  public  not  on  1 
Ordinarily  a  passenger  on  the  train  is  not  included  in  the  lette 
of  the  statute  and  cannot  complain  of  its  violation  in  an  : 
damages  for  personal  injuries  to  which  the  failure  to  ring  the 
have  had  no  tendency  to  contribute.  Cases  may 'possibly  oc 
passengers  or  other  persons  permissively  on  a  train  are  entitle 
such  signals  g^ven  as  a  warning  to  hasten  their  departure  from 

Appeal  from  the  Circuit  Court  of  DeKalb. 

Action  by  James  M.  Hawk  against  the  appellant,  a 
•corporation,  to  recover  damages  for  personal  injuries  sus 
being  thrown,  or  falling,  from  the  platform  of  a  passeng 
Valley  Head,  to  which  station  he  had  traveled  as  a  ; 
from  Fort  Payne,  another  station  on  defendant's  road,  01 
ber  ID,   1879.     Defendant  pleaded,  i,  not  guilty  ;    2, 

I.  Cited  in   South  &  North,  etc.  McCauley  v.  Tenn.  etc. 

R.R.  V,    Schaufler,    75   Ala.   136,  2  Ala.  358;  Terry  v.  Birmi 

Am.    Neg.   Cas.  18;    Central  R.R^  Bk.,  93  Ala.  609  ;    L.  &  1 

etc.   Co.  V,  Miles,    88  Ala.    256,    2  v,   Pearson,  97   Ala.    21 

Am.  Neg.  Cas.  29;  Richmond,  etc.  Engel,  101  Ala.  512. 
H.  Co.  V,  Hammond,  93  Ala.    185; 
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injuries  to  plaintiff  now  complained  of,  if  any  he  received,  would 
not  have  occurred  without  his  fault  or  negligence,  and  that  his 
fault  and  negligence  contributed,  proximately  and  directly,  to 
produce  said  injuries,  and  said  injuries  were  not  the  result  of  any 
wanton,  reckless,  or  intentional  act  done  by  this  defendant,  its 
agents  or  servants ;  "  3,  the  statute  of  limitations  of  one  year. 
Issue  was  joined  on  all  these  pleas. 

The  original  summons  was  sued  out  on  October  25,  1880;  but 
service  was  set  aside  by  the  court  at  the  next  ensuing  term,  and 
leave  given  to  the  plaintiff  to  issue  an  alias;  and  another  writ  was 
issued  on  June  25,  1881,  which  was  in  form  an  original,  and  not 
an  alias.    On  the  trial,  as  the  bill  of  exceptions  recites,  the  defend- 
ant offered  this  last  writ  in  evidence,  as  showing  the  commence- 
ment of  the  action,  and  objected  to  the  admission  of  the  former 
writ,  when  offered  in  evidence  by  the  plaintiff,  "on  the  ground 
that  the  same  was  illegal,  irrelevant,  and  inadmissible  under  the 
issues  joined."   This  objection  was  overruled,  and  the  former  writ 
was  allowed  to  go  to  the  jury  as  evidence ;  and  the  plaintiff  was 
permitted  to  prove  that  the  service  of  that  writ  had  been  set  aside 
by  the  court,  as  stated,  and  leave  granted  to  issue  an  alias.     On 
this  evidence  "  the  court  charged  the  jury,  of  its  own  motion,  that 
the  summons  and  complaint  dated  the  25th  June,  1881,  was  not 
on  its  face  an  alias  summons  and  complaint,  but  that  tl^e  jury 
could  look  at  the  summons  and  complaint  dated  the  25th  October, 
1880,  to  see  whether  that  of  the  25th  June  was  an  alias ;  and  if 
the  jury  found  that  this  last  writ  was  an  alias,  then  the  plea  of 
the  statute  of  limitations  was  avoided."     To  this  charge,  and  also 
to  the  admission  of  the  evidence  objected  to,  exceptions  were 
reserved  by  the  defendant. 

Plaintiff  testified  as  a  witness  for  himself,  stating  the  circum- 
stances under  which  he  was  injured,  and  he  introduced  two  wit- 
nesses who  were  present  at  the  time  the  accident  occurred.  The 
engineer  and  the  conductor  of  the  train  were  examined  as  wit- 
nesses for  the  defendant.  The  material  facts  are  stated  in  the 
opinion.  Defendant  requested  the  following  charges,  which  were 
in  writing:  i.  "  Negligence  consists  either  in  doing  what  a  man 
of  ordinary  intelligence,  care  and  prudence  ought  not  to  do,  and 
would  not  do,  or  in  omitting  to  do  what  a  man  of  ordinary  intel- 
ligence, care  and  prudence  ought  to  have  done,  and  would  have 
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done ;  and  if  the  plaintiff  was  guilty  of  either  of  these  kinds 
negligence,  and  thereby  contributed,  proximately  and  directly 
produce  the  injuries  of  which  he  complains  in  this  suit,  then 
jury  ought  to  find  a  verdict  for  the  defendant,  although  theyi 
believe  that  it  was  possible  for  the  engineer  to  have  stopped 
train  precisely  at  the  depot,  and  that  the  engineer  honestly  an 
good  faith  tried  to  do  so,  but  failed  on  account  of  the  wet  weatl 
2.  **  If  the  plaintiff,  by  ordinary  care,  and  by  ordinary  obser\' 
of  the  known  rules  and  regulations  of  the  defendant  corpora 
could  and  would  have  avoided  the  injuries  of  which  he  here 
plains ;  and  if,  by  his  failure  to  exercise  such  ordinary  cai 
contributed  proximately  and  directly  to  produce  the  injur 
which  he  here  complains  ;  then,  upon  this  state  of  facts,  th< 
ought  to  find  a  verdict  for  the  defendant,  although  they  ms 
lieve  all  the  evidence  as  to  any  alleged  negligence  of  the  co 
tor  or  engineer."  The  court  refused  each  of  these  charge 
the  defendant  excepted  to  their  refusal.  The  refusal  of 
charges,  and  all  the  other  rulings  of  the  court  to  which  • 
tions  were  reserved,  are  assigned  as  error. 

Rice  &  Dobbs,  for  appellant. 

DUNLAP  &  DORTCH,  for  appellee. 

Somervllle,  J. — The  action  here  is  for  an  injury  to  the 
of  the  plaintiff,  which  resulted  from  his  being  accidentally 
or  having  fallen  from  the  platform  of  a  passenger  car  of 
fendant  railroad  company.  The  plaintiff  charges  the  ir 
the  negligence  of  the  defendant's  servants,  and  the  defens 
posed  is  the  negligence  of  the  plaintiff  himself,  which  is 
to  have  proximately  contributed  to  the  injury. 

It  was  justly  observed  by  this  court,  in  M.  &  C.  R.R.  Co.  • 
land,  6 1  Ala.  376,  that  the  doctrine  of  contributory  negligenc 
firmly  rooted  in  our  jurisprudence  to  be  open  to  further 
versy."  Its  underlying  principle  is,  that  no  man  should,  01 
be  permitted  to  recover  for  a  tort  or  wrong  to  which 
want  of  care  has  directly  or  proximately  contributed.  Tl 
is,  that  if,  by  his  failure  to  exercise  ordinary  care,  he  mit 
avoided  the  consequences  of  the  defendant's  negligence,  1 
tiff  is  regarded  as  the  author  of  his  own  wrong.  It  is  c 
observed,  that  to  allow  the  plaintiff  to  recover  in  sue 
would  be  to  give  him  damages  for  the  proximate  consec 
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liis  own  negligence.    Tanner  v.  L.  &  N.  R.R.  Co.,  60  Ala.  621; 

M.  &  C.  R.R.  Co.  V,   Copeland,  supra ;  Shear.  &  Redf.  on  Neg. 

^  24;    Wood's    Mayne    on    Dam.    96;     Wharton    on    Neg.   §§ 
300,  301;  Gothard  v,  Ala.  Gr.  S.  R.R.  Co.,  67  Ala.  114. 

There   are  certain  qualifications  of   this  rule,  which  are  fully 

discussed  in  the  case  of  Tanner  zk  L.  &  N.  R.R.  Co.,  supra,  and 

Tvere  allowed  by  this  court  in  subsequent  rulings ;  Cook  v.  Central 

R.R.  and  Banking  Co.,  67  Ala.  533;  Gothard  v.  Ala.  Gr.  S.  R.R. 

Co.,  supra.     There  is  no  evidence  in  this  record  tending  to  show 

•  that  the  injury  suffered  by  the  plaintiff  was  brought  by  any  act  of 
the  defendant  which  was  wanton,  reckless,  or  intentional.  If  such 
had  been  the  case,  the  defendant  would  have  been  liable,  not- 
withstanding the  plaintiff's  want  of  ordinary  care.  Nor  is  there 
any  evidence  tending  to  prove  that  the  peril  of  the  plaintiff  was 
manifested  to  the  servants  of  the  defendant  company  in  time  to 
have  averted  the  catastrophe  by  the  exercise  of  preventive  effort 
on  their  part.  The  injury  occurred  simultaneous  with,  or  prior  to 
the  discovery  of  the  plaintiff's  danger.  Hence,  the  modifications 
of  the  general  doctrine  of  contributory  negligence,  as  recognized 
in  the  cases  last  above  cited,  have  no  room  for  application  to  the 
case  at  bar.  Price  v.  St.  Louis  R.R.  Co.,  3  Amer.  and  Eng.  R'y 
Cas.  365;  Little  Rock,  etc.  R.R.  Co.  v.  Parkhurst,  5  lb.  635. 

The  facts  of  the  present  case  seem  clear  and  undisputed.  The 
plaintiff  was  a  passenger  on  the  regular  passenger  train  of  the  de- 
fendant company,  and  had  paid  his  fare  to  Valley  Head,  an  es- 
tablished station  on  the  line  of  the  Alabama  Great  Southern  Rail- 
road. There  was  a  down  grade  in  approaching  this  depot,  and 
the  track  was  wet  from  rain  ;  in  consequence  of  which  the  cars 
composing  the  train  were  carried  by  the  engine  twenty-five  or 
thirty  yards  beyond  the  customary  stopping  place.  The  conduc- 
tor signaled  the  engineer  to  back  the  train  to  the  depot,  which  he 
did,  as  is  shown  to  have  been  usual  on  such  occasions.  The  whistle 
had  been  sounded  about  half  a  mile  before  approaching  the  sta- 
tion ;  but  this  was  not  continued,  nor  does  it  appear  that  the  bell 
was  rung  while  thus  approaching.  It  is  shown  to  have  been  to- 
wards night,  on  the  loth  day  of  December,  1879,  and  was  "  dark, 
raining,  atid  cloudy ''  When  the  engineer  sounded  the  whistle,  as 
a  signal  of  approach  to  Valley  Head  station,  or  very  soon  after, 
the  plaintiff,  according  to  his  own  testimony,   ''went  out  of  the 
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passenger  car^  on  to  its  platform^  arid  remained  there  until  the  tra 
at  a  reduced  rate  of  speed,  passed  tfte  depot"  when  he  wasprcc 
itated,  or  fell  from  the  platform,  so  as  to  render  him  tempora 
unconscious.  How  the  accident  happened  the  plaintiff  was 
able  to  state.  The  regulations  of  the  railroad  company  foA 
passengers  to  stand  on  the  platform  while  the  trains  are  in 
tion.  The  rate  of  speed  at  which  the  train  was  moving,  wh< 
passed  the  depot,  was  from  three  to  five  miles  an  hour. 

It  is  manifest  that  the  plaintiff  would  not  have  been  inji 
but  for  his  own  co-operating  negligence.  Standing  upor 
platform  while  the  train  was  in  motion,  in  the  dark,  was  a  wj 
ordinary  prudence,  which  contributed  directly  to  the  injurj 
fered.  The  regulation  of  the  company  forbidding  this  i 
reasonable  one,  and  its  violation  by  the  plaintiff  was  a  wa 
his  part,  of  ordinary  care  under  the  circumstances.  If  passe 
traveling  on  railroad  trains  insist  upon  thus  exposing  them 
unnecessarily  to  danger,  they  must  do  so  at  their  own  peri 
not  at  the  peril  of  the  railroad  companies.  Hickey  v,  B 
etc.  R.R.  Co.,  14  Allen,  429;  Quinn  v,  Illinois,  etc.  R.R.  ( 
111.  495;  R.R.  Co.  v.  Jones,  95  U.  S.  439. 

The  court  erred  in  refusing  to  give  the  charges  number 
and  two,  requested  by  the  defendant,  which  were  but  clear 
nitions  of  the  above  enunciated  principles. 

2.  Whether  the  engineer  was  ringing  a  bell^  on  appro 
the  depot,  was  not  material.  The  statute,  it  is  true,  provi< 
signal  to  be  given,  or  else  for  the  whistle  to  be  blown,  at  in 
until  the  train  reaches  the  depot,  or  stopping  place 
before  entering  any  curve  crossed  by  a  public  road,  01 
where  the  engineer  cannot  see  at  least  one-fourth  of 
ahead,  and  upon  entering  into  the  corporate  limits  of  ai 
or  city.  Code,  1876,  '^  1697.  And  a  railroad  company 
liable  for  all  damages  done  to  person,  stocks,  or  other  p 
resulting  from  a  failure  to  comply  with  these  requii 
Code,  ^  1 700.  These  precautions,  so  far  as  applicable  to 
are  intended  obviously  for  the  benefit  of  the  traveling  pul 
others  who  have  a  right  to  be  warned  of  approaching  ti 
their  personal  protection  against  injury.  Passengers,  v^h 
the  trains  are  not  ordinarily  included  in  the  letter  or  spir: 
statute.     They  do  not  need  such  signals  of  warning    \ 
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protection,    and   they   cannot,   therefore,   be   construed    to    be 
entitled  to  them.     S.  and  N.  Ala.  R.R.  Co.  v,  Thompson,  62  Ala. 
494;  R.R.  Co.  V,  Bowdron,  92  Penn.  St.  475,  37  Am.  Rep.  707. 
The  failure  to  ring  a  bell,  at  the  time  of  the  injury  to  the  plain- 
tiff, could  have  no  tendency  to  contribute  to  such  injury.     We 
can  see  no  legal  connection  between  this  negligence  of  the  de- 
fendant and  the  alleged  damage  suffered  by  the  plaintiff.     The 
court  erred,  therefore,  in  permitting  the  plaintiff  to  testify  that 
no  bell  was  rung  by  the  engineer  as  the  train  was  approaching 
the  depot  at  Valley  Head,  at  the  time  of  the  alleged  injury.     It 
may  be  proper   to  add,  that  cases  may  possibly  occur   where 
passengers,  or  other  persons  permissively  on  a  train,  are  entitled 
to  have  such  signals  given,  as  a  warning  to  hasten  their  departure- 
from  a  train  immediately  before  leaving  a  depot  or  stopping  place, 
as  the  statute  requires  to  be  done.     Code,  §  1699 ;  Doss  v.  M.  K. 
&  T.  R.R.  Co.,  59  Mo.   27;  21  Am.  Rep.  371 ;  Letcher  v,  Ga. 
Cent  R.R-  &  Bank  Co.,  last  term. 

3-4.  The  present  action,  being  a  claim  for  damages  on  account 
of  a  personal  injury,  is  governed  by  the  statute  of  limitations  of 
one  year.  M.  &  M.  R*y  Co.  z/.  Grenshaw,  65  Ala.  566.  The 
date  of  the  summons,  however,  was  not  conclusive  evidence  of 
the  time  of  the  commencement  of  the  action.  Nor  was  the  form 
of  the  summons  conclusive  of  its  character  as  an  original  or  an 
alias.  Even  if  in  form  an  origfinal,  such  process  "may  be 
amended,  on  proper  evidence,  so  as  to  show  it  is  in  fact  an  alias '^ 
Huss  V,  Central  R-R.  &  Banking  Co.,  66  Ala  472 ;  Steamboat 
Faraier  v,  McCraw,  31  Ala.  659.  The  court  erred  in  referring 
this  question  to  the  jury.  It  was  a  matter  of  law  for  its  own  deter- 
mination. Jones  V,  PuUen,  66  Ala.  306;  Taylor  v,  Kelly,  31 
Ala.  59;  Price  v,  Mazange,  lb.  701. 

5-7.  The  objection  interposed  to  the  testimony  of  the  witness^ 

Allison,  should  have  been  sustained.     This  witness  was  permitted 

to  testify  to  the  jury,  that,  ^'a  few  minutes  after  the  plaintiff  had 

been  hurt,  the  conductor  asked  the  engineer,  why  he  did  not 

ftipond  to  the  bell'Call ;  and  the  engineer  answered,  that  he  did 

respond  to  all  the  bell-call  he  heard''     To  the  admission  of  this 

evidence  the  defendant  duly  excepted. 

The  rule  is  well  established,  that  it  is  not  within  the  scope  of 
an  agent's  authority  to  bind  his  principal  by  admissions  having; 


16  American  Negligence  Casm, 

reference  to  bygone  transactions.  The  only  gT< 
the  admissibility  of  an  agent's  declarations  ca 
that  they  must  have  been  made  while  in  the 
duties  as  agent,  and  be  so  closely  connected  with 
action  in  issue  as  to  constitute  a  part  of  the  res  ^ 
Mont.  R.R.  Co.  v.  Ashcraft,  48  Ala.  15  ;  Tann 
N.  R.R.  Co.,  60  Ala.  621;  Robinson  v.  Fitch 
Co.,  7  Gray,  92;  Baldwin  v,  Ashley,  54  Ala.  8 
p.  63,  §<§  160-162. 

It  is  difficult,  if  not  impossible,  to  accurately  de 
of  res  gestce^  as  it  is  often  called.  It  is  common 
reference  to  such  circumstances  and  declarations 
J>oraneous  with  the  main  fact  under  consideration 
connected  with  it  as  to  illustrate  its  character. 
^  108.  What  lapse  of  time  isenibraced  in  the  won 
neous,"  is  often  a  question  of  difficulty.  Perfect 
time  between  the  declaration  and  the  main  fact  is 
required.  It  is  enough  that  the  two  are  substantia 
neous  ;  they  need  not  be  literally  so.  The  declarat: 
ever,  be  so  proximate  in  point  of  time  as  to  grow< 
and  explain  the  character  and  quality  of  the  main 
be  so  closely  connected  with  it  as  to  virtually  cons 
entire  transaction,  and  to  receive  support  and  c 
principal  act  sought  to  be  thus  elucidated  and  e> 
evidence  offered  must  not  have  the  earmarks  of  a  d 
thought,  nor  be  merely  narrative  of  a  transaction  1 
.and  substantially  past.  Thomp.  on  Carr.  of  Pass. 
Gandy  v,  Humphries,  35  Ala.  617;  Henderson  v. 
23  ;  Enos  v,  Tuttle,  3  Conn.  250 ;  Scraggs  v.  State 
722  ;  Com.  V,  Hackett,  2  Allen,  136;   Luby  v.  Hue 

17  N.  Y.  131  ;  Ewell's  (Evans)  Agency,  219-220; 
Hannibal,  etc.  R.R.  Co.,  73  Mo.  516;  s.  c.  39,  Am. 

In  Thompson  v,  Trevanion,  Skinner,  402  (i),  itw; 
^vhat  the  wife  said  immediately  upon  the  hurt  receiv 

I.   In    Thompson   v.    Trevanion,  Held^  that  what  th< 

Skinner,  402  (Michaelmas  Term,  5  mediately  upon  the  ht 

Will,  and  Mar>',  R.  B.),  an  action  of  before  she  had  time  t 

trespass,  of  assault,  etc.,  upon  plain-  trive  anything  for  hei 

4iff*s  wife,  Holt,  Ch.  J.,  at  Nisi  Prius:  might  be  given  in  evi 
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she  had  time  to  devise  or  contrive  anything  for  her  own  advan- 
tage," might  be  g^ven  in  evidence  under  this  principle.  In  Luby 
V.  Hudson  River  R.R.  Co.,  supra,  the  declarations  of  the  driver  of 
a  street  car,  made  after  an  accident  had  occurred  and  the  car  had 
been  stopped,  but  before  he  had  left  it,  to  the  effect  that  he  could 
not  stop  the  car  because  the  brakes  were  out  of  order,  were  ruled 
to  be  mere  hearsay  and  inadmissible. 

In  Adams   v.  Hannibal,  etc.   R.R.   Co.,  74  Mo.  533;  s.  c,  41 
Am,  Rep.  333,  the  court,  for  a  like  reason,  excluded  the  declara- 
tions of  the  engineer  and  fireman  of  the  train,  made  immediately 
after  the  deceased  was  struck  and  the  train  was  stopped,  showing 
that  the   accident  was  occasioned  by  the  negligence  of  the  engfi- 
neer.     The  case  is  clearly  analogous  to  the  present  one,  and  the 
views  of   the  court,  after  a  clear  and  instructive  review  of  the 
cases,  fully  accord  with  the  conclusion   reached  by  us,  and  the 
reason  upon  which  that  conclusion  is  based.     Our  conclusion  is, 
that  the  declarations  of  the  conductor  and  engineer  cannot,  under 
a  proper  application  of  this  principle,  be  regarded  as  a  part  of  the 
res  gest(E  of  the  accident  resulting  in  the  injury  to  plaintiff.     The 
time — •*  a  few  minutes  " — does  not  appear  to  be  so  proximate  to 
the  main  transaction,  nor  are  the  declarations  made  otherwise  so 
closely   connected  with  it  as  an  elucidating  circumstance,  as  to 
justly  authorize  the  conclusion  that  they  are  not  merely  narrative 
of  a  past  occurrence,  which  at  the  moment  was  finished  and  com- 
plete.     Thomp.    on    Carr.    of   Pass.   pp.   557-8;   Packet   Co.  v. 
Clough,  20  Wall.  528,  540;  Morse  v,  C.  R.R.  Co.,  6  Gray,  450; 
Michigan,  etc.  R.   Co.  v,  Carrow,  73  111.  348 ;   i  Brick.  Dig.  843 ; 
SS  553-555 ;  Gandy  v,  Humphries,  35  Ala.  617. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 

remanded. 

Vol,  IL 
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SOUTH  &  NORTH  ALABAMA  RAIL 

SCHAUFLER.  (O 

Supreme  '  Court y  Alabama^  December   T'erm 
[Reported  in  75  Ala.  136.] 

CONTRIBUTORY  NEGLIGENCE  IN  ALIGHTING 
CAR. — A  passenger  who,  encumbered  with  articles 
steps  from  a  railroad  train  in  the  darkness  of  nig^hty  w 
the  rate  of  six  or  eight  miles  per  hour,  and  before  re; 
of  a  regular  station  at  which  he  intended  to  get  ofty 
which  it  is  shown  he  was  acquainted,  against  the  advic< 
and  with  no  reason  to  believe  that  the  train  would  not  \ 
platform,  is  guilty  of  contributory  negligence  and  cann 
for  personal  injuries  received  in  stepping  from  the  tra 

ALIGHTING  FROM  CAR  BY  DIRECTION  OF  CONDI 
a  passenger  leaving  a  moving  train  by  or  under  the  ; 
of  the  conductor  receives  personal  injuries,  it  seems  tc 
authorities,  that  such  advice,  even  though  plain  and  una 
be  held  to  excuse  an  act  of  negligence  on  the  part  of  ai 
which  would  be  so  opposed  to  common  prudence  as  to  i 
act  of  recklessness  or  folly. 

WHEN  PLAINTIFF'S  NEGLIGENCE  MAY  BE  EXCUi 
case,  if  the  act  advised  to  be  done  is  one  where  the  c 
be  apparent  to  a  person  of  reasonable  prudence,  and  tl 
under  the  influence  of  such  advice,  given  by  the  condi 
in  the  line  of  his  ordinary  duties,  it  becomes  the  provin 
say  how  far  the  plaintiff's  negligence  may  be  excused. 

Appeal  from  Cullman  Circuit  Court. 

Action  by  Charles  Schaufler  against  the  South  i 
bama  R.R.  Company,  a  domestic  corporation,  to  rec 
for  personal  injuries  sustained  by  him  while  a  pass 
defendant's  train.  The  judgment  entry  recites  that  t 
tried  on  issues  joined  on  the  plea  of  not  guilty  and  ( 
plea  of  contributory  negligence."  The  trial  resultec 
and  judgment  for  plaintiff;  and  from  the  judgment 
fendant  appealed.     The  facts  are  sufficiently  stated  ii 

I.  Cited  in  Highland  Ave.  etc.  R.  East  Tenn.  etc.  R.  Co. 

Co.   V.  Winn,  93  Ala.  306,  2  Am.  Ala.   332,   2  Am.   N 

Neg.  Cas.  78;  L.  &N.  R.  Co.  v.  Lee,  Birm.   Min.  R.  Co. 

97  Ala.  325,   2  Am.  Neg.  Cas.  91;  Ala.  160. 
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The  first  and  fifth  charges  referred  to  in  the  opinion  as  having 
been  requested  by  the  defendant  and  refused  by  the  court,  are  as 
follows:  I.  "If  the  jury  believe  the  evidence,  they  will  find  for 
the  defendant."  5.  "The  court  charges  the  jury,  that  if  they  be- 
lieve from  the  evidence,  that  the  plaintiff,  Schaufler,  was  not  forced 
and  compelled  to  get  off  defendant's  train  in  any  ©ther  manner 
than  as  testified  to  by  himself,  that  he  cannot  recover  in  this 
action  and  they  must  find  for  the  defendant."  Defendant  reserved 
exceptions  to  the  refusal  to  give  these  charges,  and  also  to  several 
charges  given  at  the  plaintiff's  request,  and  the  rulings  are  among 
the  errors  assigned. 

Thos.  G.  Jones  and  J.  M.  Faulkner,  for  appellant,  cited: 

Smith  11.  Causey,  28  Ala.  655  ;  Femades  v,  S.  R.  Co.,  52  Cal.  45; 

Gonzalez  v.  N.  Y.  &  H.  R.R.  Co.,  38  N.  Y.  442;  M.  &  C  R.R. 

Co.  V.  Copeland,  61  Ala.  376;  Central  R.R.  &  B.  Co.  t/.  Letcher,. 

69  Ala.  106  ;   Gothard  v.  Ala.  G.  S.  R.R.  Co.,  67  Ala.  119;  Gav- 

ett  z^.  M.  &  L.  R.R.  Co.,  16  Gray,  501 ;  R.  &  D.  R.R.  Co.  v.  Morris, 

31  Gratt.  200;  R.R.  Co.  v.  Aspell,  23  Pa.  St  147;  O.  &  M.  R.R. 

Co.  V.  Schiebe,  44  111.  461 ;  P.,  C  &  St.  L.  R.R.  Co.  v.  Krouse,  30 

Ohio  St.  222  ;  C  B.  &  Q.  R.R.   Co.  v,  Hazzard,  26  111.   385  ;  C 

&  A.  R.R.  Co.  V.  Randolph,  53  111.   511;    Improvement  Co.   z/. 

Munson,  14  Wall.  442;  Wharton  Neg.  ^  420;  Pierce  on   RaiL 

312,  n.  I. 

H.  L.  Watlington,  for  appellee,  cited :  Tanner  v,  L.  &  N.  R.R. 
Co.,  60  Ala.  637 ;  M.  &  O.  R.R.  Co.  v.  Malone,  46  Ala.  392 ;  N. 
&  D.  R.R.  Co.  V.  Comans,  45  Ala.  437;  Grant  v,  Moseley,  29 
Ala.  302;  Hussey  v.  Peebles,  53  Ala.  432;   i  Chit  on  Plead.  129; 
Phares  v.  Stewart,  9  Port.  336 ;  45  Mo.  255  ;  48  111.  221  ;  49  111. 
490;  38  111.  370;  43  Miss.  233;  24  Ga.  75  ;  27  Ga.  113  ;  Whar~ 
ton's  Neg.  %%  3,  94,  95,  301,  307,  308,  376;  Gov.  St  R.R.  Co.  v. 
Hanlon,  53  Ala  70;  Shear.  &  Redf.on  Neg.  481, 485,  487  ;    i  HilL 
on  Torts,  %%  137,  170;  S.  &M.  R.R.  Co.  v.  Shearer,  58  Ala.  672. 
Somerville^  J. — ^The  present  suit  is  one  for  damages,  institu- 
ted by  the  appellee,  who  was  a  passenger  on  the  defendant's  rail- 
road train,  having  paid  his  fare  for  transportation  to  Cullman,  a 
station  or  depot  on  the  line  of  the  road  within  this  State.     The 
averment  of  the  complaint  is,  that  the  plaintiff,  without  any  fault 
of  his  own,  "  was  cotnpelkd  and  forced  by  the  agents  of  said  de- 
fendant to  get  off  defendant's  train  while  in  motion,  and  before 
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said  train  had  reached  the  usual  stopping  place  at  said  depot," 
and  that  the  plaintiff's  injury  was  produced  by  the  negligence  of 
defendant's  agents  "  in  compelling  and  forcing  said  plaintiff  to  get 
off  defendant's  train."  It  is  obvious  that  the  whole  gravamen  of 
the  action  is  made  to  lie  in  the  alleged  forcible  ejection  of 
the  plaintiff  from  the  passenger  car  by  the  agents  or  ser- 
vants of  the  defendant  railroad  company.  Whether  the  com- 
plaint be  regarded,  in  form,  as  declaring  in  trespass  or  trespass  on 
the  case,  is  immaterial.  It  is  equally  unimportant  that  the  averment 
in  question  was  unnecessary  in  order  to  have  fixed  the  liabilit)'  of 
the  defendant.  It  was  necessary  to  allege  some  act  of  wrong  on 
the  part  of  defendant,  or  its  agents,  some  act  of  omission  or  com- 
mission, constituting  a  tort^or  breach  of  legal  duty, before  a  recov- 
ery could  be  had  by  the  plaintiff.  This  was  requisite  in  order  that 
the  defendant  might  have  notice  of  the  nature  of  the  case  which 
he  was  called  on  to  defend.  The  plaintiff  has  elected  to  state  his 
own  ground  of  action,  and  if,  in  doing  so,  he  has  stated  a  particu- 
lar fact,  and,  by  his  mode  of  statement,  has  inseparably  connected 
it  with  the  substance  of  the  issue,  so  as  to  render  proof  of  it  es- 
sential, it  is  a  misfortune  of  his  own,  which  cannot  be  justly  vis- 
ited upon  his  adversary. 

We  fail  to  discover  in  the  record  any  evidence  tending  to  sup- 
port this  averment  of  the  complaint.  There  is  no  fact  stated 
which  tends  to  prove  that  the  plaintiff  was  compelled  or  forced  in 
any  manner  by  defendant's  agents,  or  by  anyone  else,  to  leave 
the  train.  The  only  part  of  the  evidence  which  is  invoked  in 
argument,  as  giving  any  color  of  support  to  this  view  of  the  case, 
is  the  statement,  testified  to  by  the  plaintiff  himself,  that  when 
the  passenger  train  was  approaching  the  platform  at  the  station, 
the  conductor  came  towards  him  in  the  car,  where  he  was  seated, 
crying  out  the  name  of  the  station  and  saying:  ^'We  Itavegotno 
tinte,  hurry  up/'*  and  that  this  ejaculation  was  repeated  several 
times  while  the  plaintiff  was  making  his  egress  from  the  car  and 
before  he  stepped  from  the  moving  train  a  few  minutes  after- 
wards, thus  receiving  his  injury.  It  is  not  only  proper,  but  it 
becomes  necessary  for  us  to  say  that  these  words,  alleged  to  have 
been  used  by  the  conductor,  are  not  susceptible  of  a  construction 
which  would  impute  to  him  any  purpose  to  force  or  compel  the 
plaintiff  to  prematurely  alight  from  the  train,  or  to  put  himself 
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in  the  slightest   peril  in  leaving  it     There  was,  for  this  reason,  a 

material   disagreement  between  the  allegation  of  the  complaint 

and  the  proof,  >vhich  constituted  a  fatal  variance.     The  substance 

ol  the  issue,  as   made   by  the  pleadings,  is  unsupported  by  any 

evidence  found   in  the  record.     The  court  erred,  therefore,    in 

refusing  to  give  the  first  and  fifth   charges   requested   by   the 

defendant,  which  properly  raise  this  feature  of  variance.     The 

several  charges  also  given  at  the  request  of  the  plaintiff,  which 

seem  to  have  been  based  upon  the  supposed  existence  of  any 

force,  compulsion,  or  terror  exercised  by  the  conductor  upon  the 

plaintiff,   were   clearly  misleading,   and  should    not   have   been 

given. 

In  view  of  the  errors  above  stated,  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  remanded.  We  proceed 
to  state  a  few  principles,  pertinent  to  the  rulings  of  the  court  as 
found  in  this  record,  which  may  serve  to  facilitate  the  promotion 
of  justice,  and  for  the  guidance  of  the  court  and  jury  upon 
another  trial. 

It  is  plain  that  the  first  inquiry  must  be  as  to  whether  the  agents 
of  the  defendant  have  been  guilty  of  any  tort,  wrongful  act  or 
*icgligence,  which  has  resulted  in  producing  the  injury  received 
by  the  plaintiff.  If  there  has  been  no  wrongful  act  of  omission  or 
commission,  such  as  constitutes  a  violation  of  legal  duty  on  the 
part  of  the  defendant,  or  its  agents  who  were  in  charge  of  the  train 
at  the  time  of  the  accident,  no  recovery  of  damages  by  the  plain- 
tiff can  be  had,  whatever  may  be  the  extent  of  his  injury.  So,  if 
it  be  shown  that  the  defendant,  or  its  servants,  were  guilty  of  such 
wrongful  act,  but  that  this  act  had  no  legal  connection  with  the 
injury  received,  so  as  to  have  operated  to  produce  it  as  a  natural 
and  proximate  consequence,  there  is  no  liability  cast  upon  the 
defendant,  and  this  must  be  an  end  of  the  case. 

If,  however,  it  is  ascertained  that  the  defendant  or  its  servants 
have  been  guilty  of  some  wrong  or  negligence,  the  question  then 
is:  1.  Whether  the  damage  complained  of  was  occasioned  entirely 
by  the  negligence  or  wrongful  act  of  the  defendant,  or  such  ser- 
vants; or,  2.   Whether  the  plaintiff,  by  his  own  negligence,  or 
want  of  ordinary  care  and  prudence,  has  so  far  contributed  to  his 
own  misfortune  that,  but  for  such  contributory  negligence  on  his 
party  the  misfortune  or  injury  complained  of  as  the  basis  of  his 
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action  would  not  have  happened.  Ala.  Gr.  S.  R.R.  Co.  z'.  Hawk, 
72  Ala.  112,  and  cases  cited;  R.R.  Co.  v.  Jones,  95  U.  S.  439. 
In  the  first  contingency  the  plaintiff  may  be  entitled  to  recover, 
but  in  the  second  he  is  not. 

In  considering  the  question  of  contributory  neglig^ence  on  the 
part  of  the  plaintiff,  it  is  competent  for  the  jury  to  consider  what 
was  said  by  the  conductor  at  or  about  the  time  of  the   accident 
If  the  testimony  of  the  conductor,  McCants,  be  taken    as  true — 
which  seems  to  be  fully  corroborated  by  Johnson,  the  conductor 
of  the  sleeping  car — asserting  that  he  told  the  plaintiff  to   "  hold 
up,  the  train  was  going  to  stop,"  it  is  quite  apparent    that  the 
injury  received  by  the  plaintiff  was  the  result  of  his   own  want 
of  prudence  and  caution,  without  which  it  could  not   have  hap- 
pened, and  that  he  would  be  barred  of  a  recovery.    The  law  would 
not  tolerate  that  a  passenger,  who  was  encumbered  with  articles 
of  hand-baggage,  should  prematurely  step  from  a  train  of  moving 
cars  in  the  darkness  of  night,  while  running  at  the  sjjeed  of  six 
or  eight  miles  per  hour,  against  the  advice  of  the  conductor  in 
charge,  when   he  had  no  reason  to   believe  that  the  train  vfonld 
not  stop  as  usual  at   the  platform  of  a  regular  station,  with  the 
locality  of   which   he  is  shown  to  have  been  acquainted.      This 
would  be  an  act  of  carelessness  by  which  he  himself  might  clearly 
be  adjudged  to  be  the  author  of  his  own  injury.     Shear.  &  Redf. 
Neg.  '^.^  281,  283  ;  Central  R.R.  etc.  Co.  v,  Letcher,  69  Ala.  106; 
Ala.  Gr.  S.  R.R.  Co.  v.  Hawk,  72  Ala.  112;  Gothard  v.  Ala.  Gr.S. 
RR.  Co.,  67  Ala.  1 14. 

The  plaintiff,  however,  denies  that  he  was  warned  by  the  con- 
ductor to  hold  up,  or  not  to  jump,  but  that  the  language  used  by 
him  was  to  '*  hurry  up,  we  have  no  time,"  or  words  of  this  import. 
This  conflict  in  the  evidence  is  not  to  be  dealt  with  by  this  court, 
but  is  to  be  resolved  by  the  jury  upon  the  usual  principles  by 
which  the  credibility  of  witnesses  should  be  determined.  We 
have  no  right  to  assume  that  they  will  not  do  this  upon  their  con- 
sciences as  upright  men,  free  from  the  influence  of  every  prejudice, 
as  it  will  be  their  sworn  duty  to  do.  If,  in  the  discharge  of  this 
duty,  they  can  justly  arrive  at  the  conclusion  that  the  statement  of 
the  plaintiff  on  this  point  should  be  believed,  rather  than  that  of  the 
two  other  witnesses,  by  whom  he  is  contradicted,  the  question  will 
arise  as  to  what  effect  the  language  used  by  the   conductor  will 
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operate  to  excuse  the  conduct  of  the  plaintiff,  so  as  to  exempt 
him  from  the  imputation  of  contributory  negligence.  If  the  con- 
ductor told  the  plaintiff  to  "  hurry  up,  we  have  no  time,"  would 
this  excuse  the  premature  egress  of  plaintiff  from  the  passenger  car 
in  a  manner  which  would  have  been  an  act  of  inexcusable  negli- 
gence without  such  direction  or  declaration  by  the  conductor  ? 

There  are  numerous  cases  where  the  question  has  been  consid- 
ered as  to  the  effect  of  advice  or  directioiis  given  to  passengers 
by  conductors  or  others,  in    the   management   of    vehicles   and 
railroad   trains.     Two    propositions   seem  to  be  settled  by   the 
authorities,  which    may  be  stated  as  follows :    First,    such    ad- 
vice, though  plain  and  unambiguous,  cannot  be  held  to  excuse  an 
act  of  negligence  on  the  part  of  an  adult  passenger,  which  would 
be  so  opposed  to  common  prudence  as  to  make  it  an  obvious  act 
of  recklessness  or  folly.     R.R.  Co.  v.  Jones,  95  U.  S.  439;  Shear. 
&  Redf.  Neg.   §  282.  Second,  where  the  act  advised  to   be  done 
is  one  where  the  danger  would  not  be  apparent  to  a  person  of  rea- 
sonable prudence,  and  the  passenger  acts  under  the  influence  of 
such  advice  given  by  the  conductor   or   manager  in    the    line 
of  his  ordinary  duties,  it  becomes  the  province  of  the  jury  to  say 
how  far  the  plaintiff's  negligence  may  be  excused.     Lambeth  v, 
N.  C.  R.R.  Co.,  66  N.  C.  494;  Cleveland,  etc.  R.R.  Co.  v.  Man- 
son,  30  Ohio  St.  451;  Mclntyre  v,  N.  Y.  C.  R.R.  Co.,  37  N.  Y. 
287;  Penn.   R.R.   Co.  t/.  McCloskey,   23  Penn.   St.   526;  Woods* 
Field's  Corp.  (2d  ed.)  756,  §  497,  note. 

We  can  not  know  under  which  of  these  principles  the  case  may 
be  made  to  fall  by  the  evidence  introduced  on  another  trial.  We 
do  not  seek,  therefore,  to  make  any  application  of  them  in  detail. 
This  we  leave  to  the  wisdom  of  the  court  below,  without  further 
discussion. 

Reversed  and  remanded. 
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RICKETT8  V.  BIRMINGHAM  STREET   RAILWAY 

COMPANY.  (') 

Supreme  Courts  Alabama^  December^  1888. 

[Reported  in  85  Ala.  601.] 

CONTRIBUTORY  NEGLIGENCE  TO  STEP  FROM  A  MOVING  CAR 
WHEN  PASSENGER  IS  ENCUMBERED.— If  the  plaintiflF,  a  passen- 
ger,  was  standing  on  the  front  steps  of  the  car,  with  a  ke^  of  lead  in 
his  hands,  when  the  car  started,  and  without  necessity  attempted,  while 
it  was  in  motion,  to  step  off  and  was  thrown  down  and  injured,  when  he 
would  not  have  been  injured  had  he  remained  on  the  car  steps,  he  was 
guilty  of  such  negligence  as  will  defeat  a  recovery  by  him. 

Appeal  from  the  City  Court  of  Birmingham. 

Action  by  William  A.  Ricketts  to  recover  damages  for  personal 
injuries  in  attempting  to  step  from  a  street  car  alleged  to  belong 
to  the  defendant  corporation.     The  injury  occurred  on  March  4, 
1887,  and  the  action  was  commenced  on  July   14,  1887.     De- 
fendant pleaded  not  guilty,  and  contributory  negligence  on  the 
part  of  the  plaintiff  himself ;  and  issue  was  joined  on  these  pleas. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  testimony 
of  the  plaintiff  tended  to  show  that,  on  the  afternoon  of   March 
4,  1887,  he  started  home  from  his  shop  in  Birmingham  with  a 
fifty-pound  keg  of  white  lead,  and  got  on  a  street  car  at  Second 
avenue,  placing  the  white  lead  on  the  front  platform  by  consent 
of  the  driver ;    that  he  rode  to  Avondale,  and  stopped  the  car 
when  in  front  of  Sumner's  store,  got  off  at  the  rear,  and  walked 
to  the  front  of  the  car  to  get  his  lead ;   that  while  he  was  in  the 
act  of  removing  it  the  car  started  forward  suddenly,  struck  him 
and  threw  him  on  the  ground ;    that  he  was  badly  hurt,  was  pre- 
vented from  going  to  his  work  for  nearly  a  month,  and  has  never 
entirely  recovered  from  the  injuries  he  received." 

T.  C.  Thompson,  a  witness  for  defendant,  who  was  a  director 
of  the  Pratt  Mines  Street  Railway  Company,  another  corporation, 
"  was  asked  who  was  owning  and  operating  the  Birmingham 
Street  Railway  on  the  4th  of  March,  1887,  and  answered  that  the 

I.  Cited  in  Cent.  R.R.  v.  Miles,  McLaren  t/.  Ala.  Mid.  R.  Co.,  100 
88  Ala.  256,  2  Am.  Neg.  Cas.  29 ;        Ala.  506,  2  Am.  Neg.  Cas.  107. 
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Pratt  Mines   Railvmy  Company  was  the  owner  of,  and  operating 
said  railiway  at  that  time ;  and  that  he  knew  the  fact  from  having 
seen  the  written  contract  of  sale  to  said  Pratt  Mines  Company, 
and  irom  having  been  one  of  the  parties  to  said  contract  of  sale, 
which  vras  made  on  the  4th  February,  1887."     To  this  question 
M\d  ansvrer,  each,  the  plaintiff  objected,  and  duly  excepted  to  the 
ovemiUng  of  his  objections.     "  The  testimony  of  O.  W.  Under- 
iwood,  a  witness  for  plaintiff,  tended  to  show  that,  after  the  plain-^ 
tiff  was  injured,  he  met  George  L.  Morris  on  the  street  car,  who, 
as  plaintiffs  testimony  tended  to  show,  was  the  president  of  the 
defendant  corporation  on  the  4th  March,  1887,  and  asked  him  if 
he  was  still  in  control  of  said  street  railway ;  and  that  said  Morris 
replied  that  he  was,  and  that  he  would  turn  over  the  management 
to  the  new  company  on  a  certain  date,  which  said  witness  did  not 
remember."     This  answer  was  excluded  by  the  court,  on  objec- 
tion by  the  defendant,  and  the  plaintiff  excepted. 

Plaintiff  asked  several  charges,  and  excepted  to  their  refusal.  He 
also  excepted  to  the  following  charges,  which  were  given  at  the 
instance  of  the  defendant:  i.  "If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  standing  on  the  steps  in  front  of  the 
car,  with  a  keg  of  lead  in  his  hands,  when  the  car  started  forward ; 
and  that  he,  without  necessity,  undertook  to  step  off  to  the  ground, 
while  the  car  was  in  motion,  and  that  such  action  on  his  part  was 
not  that  of  an  ordinarily  prudent  man  under  like  circumstances ; 
and  that  he  would  not  have  been  injured,  if  he  had  remained  on 
the  steps ;  then  the  defendant  is  entitled  to  a  verdict,  unless  the 
jury  further  believe  from  the  evidence  that  the  injury  to  the  plain- 
tiflF  was  inflicted  recklessly,  wantonly,  or  intentionally."  2.  "In 
order  to  entitle  the  plaintiff  to  recover,  the  evidence  must  show 
that  the  defendant  was  operating  the  street  railway  at  the  time  of 
the  injury  to  the  plaintiff."  3.  "  If  the  jury  believe  from  the  evi- 
dence that  the  defendant  was  not  operating  the  street  railway 
upon  which  said  injury  to  plaintiff  occurred  at  the  time  of  said 
injury,  but  that  the  same  was  operated  by  the  Birmingham  & 
Pratt  Mines  Railway  Company,  by  its  agents  and  servants,  then 
the  defendant  is  entitled  to  a  verdict." 

The  charges  given,  the  refusal  of  the  charges  asked,  and  the 
several  rulings  on  evidence  to  which  exceptions  were  reserved,  are 
assigned  as  error. 
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Garrett  &  Underwood,  for  appellant,  cited  :  R,R.  Co.  v. 
Winans,  17  How.  (U.  S.)  30;  R.R.  Co.  v.  Brown,  17  Wall.  445; 
Thomas  v,  R.R.  Co.,  loi  U.  S.  71  ;  Boone  on  Corp.  ^  243,  note 
23;  Grand  Lodge  v.  Waddell,  36  Ala.  313;  Ala.  Gold  Life  Ins. 
Co.  V,  Central  A.  &  M.  Assoc,  54  Ala,  77 ;  Chambers  1/,  Falkner, 
•65  Ala.  454  ;  Granger's  Life  Ins.  Co.  v.  Kamper,  73  Ala.  340 ; 
M.  &  O.  R.R.  Co.  V.  Thomas,  42  Ala.  715  ;  Deering   on  Neg.  §§ 

277,  304- 

Hewitt,  Walker  &  Porter,  for  appellee,  cited :  Kast  if.  Pace, 

57  Ala.  521  ;  Street  v.  Nelson,  67  Ala.  504;  Winslow  -z/.  State,  76 
Ala.  42;  67  Ala.  290;  Henry  v.  Northern  Bank,  63  Ala.  527; 
Smith  V,  Plankroad  Co.,  30  Ala.  650;  Ready  zk  Mayor,  etc.,  6 
Ala.  327. 

Olopton,  J. — Appellant  brings  the  action  to  recover  for  injuries 
suffered  by  being  struck  by  a  street  car,  in  which  he    had  been 
transported  as  a  passenger,  and  which  he  was  then  leaving.      The 
complaint   avers  that  the  defendant,  being  a  corporation  incor- 
porated under  the  laws  of  Alabama,  was  the  owner  of  the  street 
railway  over  which  the  car  was  being  run.       The  defendant  does 
not  dispute  having  at  one  time  owned  and  operated  the  street 
railway,  but  seeks  to  avoid  responsibility  by  alleging  that,  about 
a   month  previous  to   the  injury,  it  sold  the  railway  to  another 
corporation,  which  was  operating  it  at  the  time.     To  establish 
this  defense,  the  defendant  was  allowed  to  prove  by  the  witness, 
Thompson,  that  the  Pratt  Mines  Company  was,  at  the  time  of  the 
injury,  March  4,  1887,  the  owner  of  and  operating  the  street  rail- 
way, and    that   he  (witness)  knew  the  fact  from  having  seen  the 
written  contract  of  sale,  to  which  he  was  a  party,  which  sale  was 
made  February  4,  1887.       The  testimony  of  the  witness  goes  be- 
yond proof  of  the  mere  execution  of  the  contract,  to  the  extent 
that  its  effect  was  to  transfer  the  ownership  to  the  purchasing 
company,  which  involved  the    opinion  of  the  witness   as  to  the 
legal  effect  of  the  contract.     Shorter  v.  Shepherd,  33  Ala.  648. 
The  ownership  of  personal  property,  which  may  be  transferred 
without  writing,    may  be  proved  as    a    fact  without  producing 
the   contract   of  sale,  though    in    writing,    when    the    question 
is  incidental   or   collateral.     But  it  is   a  familiar  principle  that 
parol  evidence  is  inadmissible  in  reference  to  contracts  required 
by  law  to  be  in  writing.     Jonas  v.  Field,  83  Ala.  445  ;  Lecroy  v. 
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Ala.  1 3.  The  title  to  realty  can  be  transferred  only 
instrument  Possession,  accompanied  by  acts  of 
nay  be  proved,  and  constitute  />riwa/aci£  evidence  of 
hen  the  parol  evidence  extends  beyond  this,  and  it 
it  the  knowledge  of  the  witness  is  derived  from  a 
Tact  respecting  real  estate,  such  contract  must  bepro- 
s  absence  accounted  for.  Patterson  '.'.  Kicker,  72  Ala. 
y  t:    Roquemore,  27  Ala.  281  ;  Bell  v.  Davidson,  56 

irations  of  Morris,  the  president  of  the  defendant  cor- 
e  not  shown  to  have  been  made  while  he  \:as  in  the 
;  of  his  duties  as  such  officer,  or  while  acting  for  the 
T  while  transacting  any  business  contemporaneous 
rlarations,  which  they  serve  to  elucidate  or  explain, 
tions  were  not  within  the  scope  of  his  authority,  and 
ding  on  the  defendant.  Banner  L.  &.  L.  Co.  v. 
ns.   Co.,   77  Ala,    184;   Smith  v.  Plankroad  Co.,   30 

lion  as  to  the  power  of  the  corporation  to  alienate  its 
;  the  real  and  personal  property  necessary  to  accom- 
bjects  of  its  creation,  and  also  its  powers  of  control 
sion,  so  as  to  avoid  responsibility  for  the  manner  in 
ailway  is  managed  and  operated,  arises  on  a  charge 
y  plaintiff,  which  is  not  shown  to  have  been  in  writ- 
ired  by  the  statute.  It  has  been  repeatedly  held,  that 
nt  of  the  court  below  will  not  be  reversed  for  a  refusal 
arge  requested,  unless  it  affirmatively  appears  that  1 1 
n  writing.  The  charge  cannot  be  properly  considered 
K  same  observation  applies  to  the  other  charges  asked 
Winslow  V.  State,  76  Ala.  42;  Wheetiss  v.  Rhodes. 
1;  Crosby  V.  Hutchinson,  53  Ala.  5 
1  be  no  question  that  the  plaintiff  was  guilty  of  negli- 
h  proximately  contributed  to  his  injury,  if  he  was 
the  steps  in  front  0/  the  car,  with  a  keg  of  lead  in  his 
a  the  car  was  started  forward,  and  without  necessity 
while  the  car  was  in  motion,  to  step  off  on  the  ground, 
not  have  been  injured  if  he  had  remained  on  the  steps, 
rom  a  moving  car,  without  necessity,  when  injury  is 
'eby,  which  could  have  been  avoided  by  remaining  on 
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the  car — by  the  exercise  of  ordinary  care — is  negligence,  which 
will  defeat  a  recovery  because  of  prior  negligence  of  the  agents 
or  servants  of  the  company.  Central  R.R.  &  Banking  Co.  f. 
Letcher,  69  Ala.  106;  Thompson  v.  Duncan,  76  Ala.  334.  It  is 
true,  that  the  bill  of  exceptions  does  not  set  forth  any  evidence 
from  which  the  facts  stated  in  the  charge  may  be  inferred ;  and 
if  there  was  no  such  evidence,  the  charge  is  erroneous.  But  the 
bill  of  exceptions  does  not  purport  to  set  out  all  the  evidence, 
and  we  must  presume  that  there  was  sufficient  on  which  to  predi- 
cate the  charge. 

Important  franchises  are  conferred  and  duties  imposed  by  the 
charter  and  general  law    upon  the   defendant  as  a  street    rail- 
way corporation.      From  the  performance  of  these  duties  it  can- 
not absolve  itself  by  a  voluntary  surrender,  without   legislative 
consent,  of  the  whole  of  its  property  and  franchises  to   another 
corporation.     Notwithstanding  such  transfer  may  have  been  made, 
if  it  was  without  legislative  authority,  the  defendant  remained  h'a- 
ble  for  injuries  caused  by  the  negligence  of  the  servants  or  em- 
ployees of  the  transferee,  the  same  as  though  itself  was  operating 
the   railway.      R.R.  Co.   v.  Brown,  17  Wall.  445.     In  such  case, 
both  companies  are  responsible.     In  view  of  the  evidence  tend- 
ing to  show  that  the  defendant  had  transferred  the  oivnership 
and  operation  of  the  railway  prior  to  the  injury,  it  was  not  in- 
cumbent on  plaintiff,  in  order  to  entitle  him  to  recover,  to  show 
that  the  defendant  was  actually  operating  the  road  at  the  time  of 
the  injury.     In  this  aspect  of  the  case,  the  proper  inquiry  relates 
to  the  legality  and  validity  of  the  transfer.     The  charges,  which 
impose  upon  plaintiff  the  necessity  to  show  that  the  railway  was 
actually  operated  by  the  defendant  at  the  time  of  the  injury,  were 
calculated  to  mislead.     2  Wood's  Rail.  §  490. 

Reversed  and  remanded. 
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CENTRAL   RAILROAD   &.  BANKING  CO.  v. 

MILES.  (I) 

Supreme  Courts  Alabanuiy  November y  1889. 

[Reported  in  88  Ala.  256.] 

PASSENGER  NOT  GUILTY  OF  CONTRIBUTORY  NEGLIGENCE  IN 
STEPPING  FROM  MOVING  TRAIN.— In  an  action  for  personal  in- 
juries where  a  passenger  got  up  from  his  seat  as  soon  as  the  train  stopped 
at  the  station,  and  moved  towards  the  door,  and  when  he  reached  the 
platform  found  the  train  had  started,  and  he  was  informed  by  the  porter 
that  the  train,  which  was  moving  at  about  three  miles  an  hour,  would 
not  stop  again,  stepped  to  the  ground  in  the  direction  the  train  was  going, 
and  fell  and  was  injured,  he  is  not  guilty  of  contributory  negligence  as 
a  matter  of  law,  but  the  question  was  properly  submitted  to  the  jury. 

WHEN  RIDING  ON  PLATFORM  NOT  NEGLIGENGE.— A  passenger 
who  goes  on  the  platform  of  a  train  in  motion  for  the  purpose  of  getting 
off  after  the  train  is  stopped,  and  remains  thereon  only  long  enough  to 
ascertain  that  it  b  not  going  to  stop  any  longer,  is  not  riding  on  the  plat- 
form in  violation  of  the  regulation  prohibiting  such  riding. 

Appeal  from  the  Circuit  Court  of  Bullock. 

Action  by  Thos.  J.  Miles  against  the  appellant  corporation,  to 
recover  damages  for  personal  injuries  sustained  by  plaintiff  on 
stepping  from  the  platform  of  the  defendant's  cars,  on  which  he 
was  a  passenger,  being  thrown  to  the  ground,  and  having  his  arm 
broken.  The  accident  occurred  at  Inverness  in  said  county,  on 
Septembers,  1888;  and  the  action  was  commenced  on  January 
14, 1889.  The  pleas  were,  not  guilty  and  contributory  negligence. 
Plaintiff  recovered  a  judgment  on  verdict  for  $1,260.  The  facts 
appear  in  the  opinion.  The  court  charged  the  jury,  on  the  re- 
quest of  plaintiff,  as  follows:  **If  the  jury  believe  from  the  evi- 
dence that  the  defendant  knew  plaintiff  was  a  passenger  on  the 
train,  and  was  to  be  carried  only  to  Inverness,  and  that  the  train, 
when  it  reached  Inverness,  was  not  stopped  long  enough  for 
plaintiff,  with  reasonable  diligence,  to  have  gotten  off  before  it  was 
put  in  motion ;  and  that  plaintiff,  in  attempting  to  get  off,  did  no 

I.  Cited  in  North  Birm.   St.  R'y  R.  Co.  v,  Burt,  92  Ala.   291,  2  Am. 

Co.  V.  Calderwood,  89  Ala.  247,  2  Neg.    Cas.    73 »     McLaren    v.  Ala. 

Am.   Neg.  Cas.  43;  M.  &  E.   R.R.  Mid.   R'y  Co.,  100  Ala.  506,  2  Am. 

Co.  V,  Stewart,  91  Ala.  421,  2  Am.  Neg.  Cas.  97;  Ala.  Mid.  R'y  Co.  v. 

Neg.  Cas.  63;    Highland  Ave.  etc.  Martin,  100  Ala.  511. 
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more  than  an  ordinarily  careful  and  prudent  man  would  have  done 
under  like  circumstances ;  and  that  the  injury  to  plaintiff,  if  any, 
resulted  from  the  fact  that  the  train  was  in  motion  >vhen  he  got 
off, — then  the  jury  must  find  for  the  plaintiff."  To  this  charge  the 
defendant  excepted. 

Defendant  requested   the    following  charges    in   w^riting,    and 
duly  excepted  to  the   refusal  of  each:      i.   **  If  the  jury  believe 
the  evidence,  they  must  find  for  the  defendant."     2.    "If  the  jury 
believe  the  evidence,  that,  at  the  time  plaintiff  left  his  seat  in  the 
car,  he  got  on  the  front  platform  of  the  car ;  and  that  at  that 
time,  and  just  before,  the  train   was  in  motion ;  and    that    he 
remained  on  said  platform,  and  was  thrown  therefrom,  and  injured 
as  testified  to,  but  had,  as  soon   as  he  discovered  that   the  train 
was  in  motion,  sufficient  time  to  resume  his  seat  in  the  car,  with- 
out being  hurt;  then  they  must  find  for  the  defendant,  although 
they  may  further  find  from  the  evidence  that,  if  plaintiff  had 
remained  in  the  car,  he  would  have  been  carried  beyond   Inver- 
ness."    3.   "If  the  jury  believe  and  find  from  the  evidence  that 
the  train  of  cars  was  in  motion,  and  the  plaintiff  jumped  from  the 
car   while    so    in   motion,   and  was  thereby  injured,  then    their 
verdict  must  be  for  the  defendant."     4.   "The  platforms  of  rail- 
road cars  are  to  be  ordinarily   used  by  passengers  only  for  the 
purpose  of  getting  on  and  off  the  cars,  while  such  cars  are  not  in 
motion;  and  if  the  jury  believe   from  the  evidence  that  the  cars, 
on  which  plaintiff  had  been  riding  from  Union  Springs  to  Inver- 
ness, were  in  motion  as  testified  to,  and  that  plaintiff  attempted 
to  get  off  while  the  car  was  in   motion,  and  was  thereby  injured; 
and  that  the  agents  and  servants  of  the  defendant  did  not  know 
of  his  attempt  to  so  get  off  in  time  to  prevent  him,  then  their 
verdict  must  be  for  the  defendant,  although  they   may  further 
find  from  the  evidence  that,  if  he  had  acted   differently,  he  would 
have  been  carried  by  the  train  beyond  Inverness."     5.   "  If  the 
jury    believe  the   evidence   of  plaintiff  and   his  witnesses,  their 
verdict  must  be  for  the  defendant."     6.   "Railroad    companies 
have  the  right  to  make  reasonable  rules  and  regulations  concern- 
ing the  conduct  of  passengers  on  its  trains;  and  if  the  jury  believe 
from  the  evidence  that,  at  the  time  of  the  alleged  injury  to  plain- 
tiff, the  defendant  had  made  a  rule  forbidding  passengers  from  rid- 
ing on  the  platforms  of  the  cars,  such  rule  was  a  reasonable  one; 
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and  if  the  jury  believe  from  the  evidence  that  such  rule  was  posted 
on  the  doors  of   the  passenger  cars,  plaintiff  was  required  to  ob- 
serve such  rule,  although  in  fact  he  may  not  have  known  of  its. 
existence;  and  if  the  plaintiff,  at  or  about  the  time  of  the  alleged 
injury,  got  on  the  front  platform  of  the  car  in  which  he  had  been 
riding,  and  asked  the  porter,  or  brakeman,  whether  they  were  going" 
to  stop,  and  was  answered  *  No/  or  '  Not  longer  than  we  have ' ;  and 
that  plaintiff,  after  such  reply,  and  whilst  the  train  was  in  motion, 
attempted  and  did  get  off  the  train,  and  was  thereby  injured  as 
testified  to,  their  verdict  must  be  for  the  defendant."     7.   "Rail- 
road companies  have  the  right  to  make  reasonable  rules  and  regu- 
lations concerning  the  conduct  of  their  passengers,  and  passengers 
are  bound  to  comply  with  such  rules  and  regulations;  and  if  the 
jury  believe  from  the  evidence  that,  at  or  before  the  time  of  the 
injury  testified  to,  the  defendant  did  make  and  have  posted  on  the 
doors  of    its   cars,    a  rule   forbidding    passengers    from    riding 
on  its  platforms,  such   rule  was  a  reasonable  rule ;    and  if  the 
jury  believe  from  the  evidence  that,  on  the  8th  of  September, 
1888,  plaintiff  was  a  passenger  on   its  cars,  and  got  onto  the  front 
platform  of  a  passenger  car  while  the  train  was  in  motion,  and 
jumped  or  got  off  from  the  platform  to  the  ground   whilst  the 
train  was  in  motion,  and  was  injured  as  testified  to,  then  their 
verdict   must  be  for  the  defendant,  although  in  fact  plaintiff  did 
not  know  of  such  rule  having  been  made  and  posted  on  the  car 
in  which  plaintiff  was  a  passenger."     8.   "Passing  over  the  plat- 
form for  the  purpose  of  getting  out  of  the  train  while  it  is  in  mo- 
tion, is  a  violation  of  the  rule  forbidding  passengers  from  riding 
on  the  platform."     9.  "An  attempt  by  a  passenger  to  get  out  of 
the  car,  while  it  is  moving  at  the  rate  of  two  and  a  half  miles  an 
hour,  is  of  itself  negligence;  and  if  the  jury  believe  from  all  the 
evidence  that  plaintiff  attempted  to  get  off  the  train,  and  to  the 
ground  while  the  cars  were  moving  at  the  rate  of  two  or  three 
miles  an  hour,  and  was  injured  in  consequence  of  getting  off  the 
train  while  so  moving,  then  such  negligence  did  contribute  to- 
plaintiff's  injury  and  he  cannot  recover." 

The  charge  given  by  the  court,  and  the  refusal  of  the  several 
charges  asked,  are  assigned  as  error. 

Norman  &  Son,  for  appellant,  cited  Darcomb  v.  Buffalo  R.IL 
Co.,  27  Barb.  221;   R.R.   Co.   v,  Bayliss,  74  Ala.  150;  Biles  v^ 
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standing  on  the  steps,  that  it  was  not  to  stop,  or  not  longer  than 
it  had  stopped,  plaintiff  descended  the  steps,  his  left  hand  holding 
the  side  rail,  and  stepped  off  in  the  direction  the  train  was 
moving.  He  knew  there  was  a  bell-rope  to  signal  the  engineer 
to  stop  the  train,  but  did  not  pull  the  rope,  as  the  train  was  run- 
ning so  slowly  he  did  not  think  there  was  any  danger.  The  con- 
ductor knew  that  plaintiff  was  a  passenger,  and  that  Inverness  was 
his  point  of  destination.  There  is  some  variance  in  the  evidence 
as  to  the  length  of  time  the  train  was  stopped,  and  as  to  the  rate 
of  speed.  The  evidence  on  behalf  of  the  plaintiff  tends  to  show, 
that  the  rate  of  speed  was  two  and  a  half  or  three  miles  an  hour, 
or,  as  one  witness  states,  not  more  rapid  than  a  fast  walk ;  and  on 
behalf  of  the  defendant,  that  the  rate  was  four  or  five  miles  an 
hour.  It  is  conceded  that  plaintiff  was  injured  in  consequence  of 
stepping  from  the  car,  and  there  is  no  serious  controversy  that  the 
train  was  not  stopped  a  sufficient  time  to  allow  plaintiff  to  get  off. 
In  determining  whether  there  was  contributory  negligence,  the 
fact  that  there  was  a  bell-rope,  and  plaintiff's  omission  to  resort 
to  it  to  stop  the  train,  should  not  be  selected  and  accorded  con- 
clusive or  controlling  force,  but  only  the  weight  to  which  it  is 
entitled  on  a  consideration  of  its  connection  with  the  other  facts, 
and  of  the  relative  bearing  and  influence  of  all  attendant  circum- 
stances, each  upon  the  other.  Another  and  material  element  of 
consideration  is  the  effect  upon  the  mind  of  the  plaintiff  produced 
by  the  failure  of  defendant  to  discharge  the  unquestionable  duty 
to  stop  the  train  long  enough  to  permit  him,  by  the  use  of  due 
diligence,  to  get  off  with  safety,  and  by  starting  it  while  he  was 
in  the  act  of  leaving  the  train.  By  the  fault  or  neglect  of  defend- 
ant's agents,  he  was  placed  in  a  situation  that  compelled  him  to 
choose  the  delay,  trouble  and  inconvenience  of  being  carried  be- 
yond his  stopping  place  and  attempting  to  step  off.  The  wrongful 
conduct  of  the  company,  whereby  plaintiff  was  subjected  to  an 
election  between  two  such  courses  to  be  pursued,  must  be  taken 
into  consideration.  Johnson  v.  West.  Ches.  &  P.  R.R.  Co.,  70 
Pa.  St.  357.  There  is  a  recognized  distinction  between  the  cases 
where  the  company  is,  and  where  it  is  not,  in  fault.  The  argu- 
ment that  if  plaintiff  had  remained  on  the  train  he  would  not 
have  been  injured,  and  would  have  had  a  right  of  action  for  hav- 
ing been  carried  on,  does  not,  under  the  circumstances  of  this 
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^ase,  evoke  favorable  consideration.     Stopping  the  train  at  Inver- 
ness was  tantamount  to  a  direction  to  the  plaintiff  to  get  off,  and 
^n  assurance  that  reasonable  time  would  be  allowed  for  that  pur- 
-^se. 

The  general   rule,  established  by  the  weight  of  authorities,  is, 

'  \hat  where  the  train  is  stopped  at  a  station  to  which  the  company 

\  contracted   to    carry  a   passenger,    the   company  is   liable  if   a 

)   reasonable  time  to  leave  is  not  afforded,  and  he  is  injured  in  the 

attempt  to  alight  after  it  is  started,  and  while  in  motion,  if  he 

,    does  not,  in  getting  off,  incur  a  danger  obvious  to  the  mind  of  a 

reasonable  man.     2  Amer.  &  Eng.  Encyc.  Law,  762.     But,  not- 

'-    ^withstanding  the  company  may  be  in  fault,  a  passenger  is  not 

justified,  in  order  to  avoid  being  carried  beyond  his  stopping 

place,  to  defy  obvious  danger,  such  as  an  attempt  to  jump  from  a 

train  in  rapid  motion.     But  an  attempt  for  such  purpose  is  not 

negligence  in  law,  if  the  train  was  stopped,  but  not  a  reasonable 

time,  and  is  moving  so  slowly  that  to  alight  from  it  would  not 

appear  dangerous  to  a  man  of  ordinary  prudence.     The  plaintiff 

may  or  may  not  have  been  negligent.     Whether  negligent  or  not 

depends  upon  the  attendant  circumstances — the  manner  in  which 

he  descended  the  steps  of  the  car  and  stepped  off,  the  rate  of 

speed  at  which  the  train  was  running,  the  character  of  the  g^round, 

the  situation,  and  other  circumstances,  if  any,  calculated  to  render 

the  attempt  dangerous. 

As  plaintiff  was  not  at  fault  in  starting  to  leave  the  train,  the 
inquiry  is,  did  he  exercise  ordinary  care  in  stepping  from  the  car 
after  he  discovered  it  was  in  motion.     Under  the  circumstances 
disclosed  by  the  evidence,  this  inquiry  was  properly  submitted  to 
the  jury.     Different  minds  may  reasonably  draw  different  infer- 
ences from  the  undisputed  and  the  controverted  facts.     Strand  v. 
Chic  &  West.  Mich.  R.R.  Co.,  28  A.  &  E.  R.R.  Cas.  213;  Doss 
r.M.  K.  &  T.  R.R.  Co.,  59  Mo.  27;  Jeff.  R.R.  Co.  v,  Hendricks, 
26Ind.  228;  Penn.   R.R.   Co.   v,   Kilgore,  32   Pa.    St.  292  ;  Cen. 
R.R.  Co.  V,  Able.  59  111.    131;  Files  v,   N.  Y.  C.  R.R.  Co.,  49 
N.  Y.  47;  Lambetti  v,   N.  C.  R.R.  Co.,  66  N.  C.  494;  31  A.  & 
E.  R.R,  Cas.  50;   43  Am.  Dec.  364 ;  2  Wood's  Rail.  1 130-1 145. 
Appellant  further  insists,  there  was  contributory  negligence  on 
the  part  of  plaintiff,  consisting  in  riding  on  the  platform  while 
the  train  was  moving,  in  violation  of  a  regulation  of  defendant. 
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In  Ala.  G.  S.  R,R.  Co.  v.  Hawk,  72  Ala.  112,  it  was  held,  that 
such  a  regulation  is  reasonable,  and  that  a  passenger,  who  is 
injured  while  standing  on  the  platform  of  a  car  in  motion  in 
violation  of  the  regulation,  cannot  maintain  an  action  to  recover 
damages  for  such  injury.  In  that  case,  the  plaintiff  went  on  the 
platform  when  the  whistle  was  sounded  half  a  mile  from  the 
station  at  which  he  intended  to  get  off,  and  remained  thereon 
until  the  train  passed  the  depot,  when  he  was  precipitated,  or  fell. 
In  this  case,  plaintiff  went*  on  the  platform  for  the  purpose  of 
getting  off,  after  the  train  was  stopped,  and  remained  thereon 
only  long  enough  to  ascertain  that  it  was  not  going  to  stop  any 
longer.  The  platform  is  the  only  mode  of  egress  from  the  car, 
and  if  there  was  no  negligence  in  undertaking  to  get  off,  certainly 
it  was  not  negligence  to  use  the  only  means  provided  by  the 
company  for  doing  so.  Plaintiff  was  not  riding  on  the  platfonn 
in  the  meaning  of  the  regulation. 
Affirmed. 

SMITH  V.  GEORGIA  PACIFIC    RAILWAY   COM- 
PANY. (0 

Supreme  Court ^  Alabama ^  Nm^ember^  1889. 

[Reported  in  88  Ala,  538.] 

NEGLIGENCE  AS  MATTER  OF  LAW— QUESTIONS  NEED  NOT  BE 
SUBMITTED  TO  JURY.— When  on  clearly  proved  facts,  with  the  in- 
ferences that  may  be  reasonably  drawn  therefrom,  it  appears  that  an  in- 
jury was  caused  by  the  plaintiffs  own  negligence  or  without  the  fault  of 
the  defendant,  the  question  of  negligence  is  not  required  to  be  submitted 
to  the  jury,  and  the  court  may  give  the  general  affirmative  charge  in 
favor  of  defendant,  and  any  special  rulings  adverse  to  the  plaintiff  will 
not  be  grounds  for  reversal. 

WHEN  CALLING  OUT  NAME  OF  STATION,  FOLLOWED  BY  TRAIN 
STOPPING,  IS  NOT  AN  INVITATION  TO  ALIGHT.— Calling  out 
the  name  of  a  station  as  it  is  approached  by  a  train  is  not  an  invitation 
to  alight,  but  when  soon  thereafter  followed  by  a  stoppage  of  the  train 
it  is  ordinarily  a  notice  that  the  station  has  been  reached  and  a  passenger 
may  attempt  to  get  of!,  unless  the  indications  render  it  manifest  that  the 

I.  Cited  and  distinguished  in  Rich.      East  Tenn.  etc.  R.  Co.  v.  Holmes, 
&  D.    R.    Co.    V,    Smith,  92  Ala.      97  Ala.  332,  2  Am.  Neg.  Cas.  92. 
237,  2  Am.  Neg.  Cas.  69 ;  cited  in 
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train  had  not  reached  the  proper  landing  place,  as  in  this  case,  where 
about  one  o'clock  in  the  afternoon,  after  the  name  of  the  station  was 
called  out,  the  train  stopped  in  a  deep  cut,  about  two  hundred  yards  from 
the  station  platform,  for  the  purpose  of  being  sidetracked,  to  allow  another 
train  to  pass,  and  the  plaintiff  was  injured  while  stepping  from  the  car 
just  as  the  train  moved  forward  again. 

Appeal  from  the  Circuit  Court  of  Cleburne. 

Action  by  Robert  T.  Smith  against  the  appellee  corporation,  to 
recover  damages  for  personal  injuries  sustained  by  plaintiflF  in  at- 
tempting to  alight  from  a  train  of  cars  on  which  he  was  a  passen- 
ger. The  suit  was  commenced  on  February  5,  1887.  The  pleas 
were  not  guilty  and  contributory  negligence ;  and  the  trial  re- 
sulted, under  the  rulings  of  the  court,  in  a  verdict  for  defendant. 
Plaintiff  reserved  several  exceptions  during  the  trial,  to  the  rulings 
of  the  court  on  evidence,  and  to  charges  given  at  the  instance  of 
defendant;  and  these  rulings  are  assigned  as  error.  The  facts 
appear  in  the  opinion. 

Kelly  &  Smith,  for  appellant,  cited:  3  Wood's  Rail.  1123,  '^^ 
305,306;  R.R.  Co.  z/.  Miles,  88  Ala.  256;  R'y  Co.  v.  Locke,  2 
Am.  St  Rep.  207;  Self  eld  v.  R*y  Co.,  5  lb.  173;  74  Iowa,  732; 
71  NY.  489. 

Knox  &  Bowie,  for  appellee,  cited :  Bentley  z/.  R'y  Co.,  86  Ala. 
484;  Wilson  V.  L.  &  N.  R.R.  Co.,  85  Ala.  269;  Mitchell  v.  R'y 
Co.,  51  Mich.  236;   13  Hun,  625. 

Clopton^  J, — Appellant's  injuries,  for  which  he  sues,  were  re- 
ccived  while  alighting  from  a  train  at  Heflin,  a  regular  station  on 
defendant's  road.  His  right  of  recovery  is  founded  on  the  alle- 
gation, that  his  injury  was  caused  by  the  negligence  of  defendant's 
servants.  The  specific  negligence  complained  of  is  alleged  to 
consist  in  calling  out  the  name  of  the  station,  bringing  the  train  to 
a  sundstill  immediately  thereafter,  thereby  inducing  plaintiff  to 
believe  and  to  act  upon  the  belief,  that  the  train  had  reached  the 
usual  place  for  landing  passengers,  and  suddenly  starting  it  with- 
out giving  him  notice.  Plaintiff's  act  in  leaving  the  train  being 
voluntary,  it  is  incumbent  on  him,  in  order  to  entitle  him  to  a  re- 
covery, or  before  the  opinion  of  a  jury  is  required  to  be  taken  as 
to  the  question  of  negligence,  to  produce  evidence  from  which  the 
inference  may  be  reasonably  drawn,  that  his  injury  was  caused 
by  the  negligence  of  the  defendant.     We  shall  therefore  direct 


38  AMERICAN  NEGLIGENCE  CASES. 

our  consideration  to  the  question,  whether  on  the  facts  clearly 
proved,  and  having  regard  to  the  liberty  to  draw  inferences  there- 
from, the  court  would  have  been  justified  in  taking  the  question 
of  negligence  from  the  jury;  for  if  on  the  facts  which  admit  of 
no  dispute,  and  allowing  all  adverse  inferences,  it  would  have  been 
the  duty  of  the  court  to  set  aside  the  verdict,  had  one  been  rendered 
in  favor  of  plaintiff,  and  the  affirmative  charge  in  favor  of  defend- 
ant was  authorized,  we  need  not  consider  the  various  rulings  of 
the  court.     Bentley  7\  Ga.  Pac.  R'y  Co.,  86  Ala.  484. 

A  railroad  company,  being  a  carrier  of  passengers,  is  under 
obligation  to  use  reasonable  care  to  transport  them  safely.  This 
general  duty  includes  the  specific  duty  not  to  expose  them  to  un- 
necessary  danger,  and  not  intentixjnally  or  negligently  mislead 
them  by  causing  them  to  reasonably  suppose  that  their  point  of 
destination  hsis  been  reached,  and  that  they  may  safely  alight, 
when  the  train  is  in  an  improper  place.  Calling  out  the  name  of 
the  station  is  customary  and  proper,  so  that  passengers  may  be 
informed  that  the  train  is  approaching  the  station  of  their  destina- 
tion, and  prepare  to  get  off  when  it  arrives  at  the  platform. ,  The 
mere  announcement  of  the  name  of  the  station  is  not  an  invita- 
tion to  alight;  but,  when  followed  by  a  full  stoppage  of  the  train 
soon  thereafter,  is,  ordinarily,  notification  that  it  has  arrived  at 
the  usual  place  of  landing  passengers.  Whether  the  stoppage  of 
the  train  after  such  announcement,  and  before  it  arrives  at  the 
platform,  is  negligence,  depends  upon  the  attendant  circum- 
stances. The  rule  is  aptly  expressed  in  Bridges  v,  R'y  Co.,  6  Q. 
B.  L.  R.  377,  (i)  by  Willes,  J. :  "  It  is  an  announcement  by  the 
railway  officers  that  the  train  is  approaching,  or  has  arrived  at  the 
platform,  and  that  the  passengers  may  get  out  when  the  train 
stops  at  the  platform,  or  under  circumstances  induced  and  caused 
by  the  company,  in  which  the  man  may  reasonably  suppose  he  is 
getting  out  at  the  place  where  the  company  intends  him  to  alight 
To  that  extent,  calling  out  is  an  invitation." 

A  reference  to  a  few  leading  cases  will  aid  in  the  solution  of 
the  question,  whether,  on  the  factiS  hereafter  stated,  plaintiff 
should  or  could  have  supposed  that  the  train  had  reached  the 
usual  place  for  the  discharge  of  passengers.  In  Bridges  v.  Rail- 
way Co.,  supra,  the  executrix  and  wife  sued  for  injuries  suffered 

I.    See  note  on  p.  41,  post. 
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by  her  husband,  which  resulted  in  his  death.     The  train  on  which 
he  was  a  passenger  had  to  pass  through  a  tunnel  before  reaching 
the  m^n  platform.     There  was  within  the  tunnel  a  platform,  simi- 
lar to  but  narrower  than  the  main  platform.     The  train  went  par- 
tially up  to  the  main  platform  and  stopped,  the  last  two  carriages 
remaining  in  the  tunnel,  the  last  but  one  opposite  the  small  plat- 
form, and  the  last,  in  which  the  deceased  was  riding,  opposite  a 
heap  of  rubbish  lying  near  the  track.     A  passenger,  who  had 
alighted  on  the  platform  from  the  carriage  next  to  the  last,  found 
the  deceased  lying  on  the  heap  of  rubbish  fatally  injured.     There 
was  no  light  in  the  tunnel,  and  it  was  filled  with  steam.     The 
name  of  the  station  had  been  called  in  the  usual  way.     It  was 
ruled,  on  appeal  from  the  Exchequer  Chamber  to  the  House  of 
Lords,  that  it  might  be  reasonably  inferred   that  the  deceased, 
having  heard  the  name  of  the  station  called,  and  finding  that  the 
train  had  stopped,  got  out  of  the  carriage,  supposing  that  he  would 
alight  on  the  platform,  and  that  the  evidence  furnished  matter  on 
which  it  was  necessary  to  take  the  opinion  of  a  jury.     7  H.  L. 
L.  R.  21 3. 

In  Cen.  R-R-  Co.  v.  Van  Horn,  38  N.  J.  L.  133,  the  name  of 
the  station,  which  was  plaintiff's  destination,  was  announced  while 
the  train  was  in  motion,  and  soon  after  it  was  brought  to  a  full 
stop,  some  distance  from  the  station.     The  plaintiff  went  out  on 
the  platform  of  the  car  for  the  purpose  of  alighting,  and,  while 
standing  thereon,  the  train  was  suddenly  put  in  motion  towards 
the  depot,  whereby  she  was  thrown  off  and  injured.     This  was  at 
night.     It  is  said :  "  The  court  would  not  be  warranted  in  saying 
that  it  is  not  negligence  to  give  notice  of  the  approach  to  a  sta- 
tion, and  then  stop  the  train  short  of  such  station  in  the  night- 
time.   Such  a  course  would  naturally  tend  to  jeopardize  passen- 
gers; for  it  would  induce  them  to  believe  that  they  had  arrived  at 
the  station  designated,  and  they  would  in  the  ordinary  course  go 
to  the  car  platform.     At  night  this  must  be  the  inevitable  result." 
In  Taber  v.  R.R.  Co.,  71  N.  Y.  489,  Andrews,  J., says:    "The 
plaintiff  was  justified,  under  the  circumstances,  in  supposing  that 
she  had  reached  her  destination,  and  that  the  train  was  at  the 
place  where  passengers  were  to  alight ;    at  least,  the  jury  might 
have  come  to  the  conclusion  that  she  was  free  from  negligence. 
The  defendant  was  bound  to  take  notice  of  the  circumstances,  viz.. 
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that  the  station  had  been  announc^jd ;  that  passengers  for  WilHards 
would  naturally  assume  that  the  train,  when  it  stopped,  was  at 
the  station,  and  at  the  place  where  they  were  to  alight ;  that  by 
reason  of  the  darkness  of  the  night  and  the  absence  of  a  depot, 
or  other  external  indication  of  a  station,  passengers,  especially 
those  not  familiar  with  surrounding  objects,  would  not  by  obser- 
vation know  that  the  train  had  run  beyond  the  highway  crossing; 
that  passengers,  in  the  absence  of  notice,  would,  according  to  the 
usual  custom,  start  to  leave  the  train  as  soon  as  it  came  to  a  stand- 
still." In  that  case,  the  night  was  dark,  and  there  was  no  depot 
or  station  light  nor  anything  to  indicate  the  stopping  place,  which 
was  a  highway  crossing,  to  a  person  not  familiar  with  it.  It  was 
held,  that  whether  notice  should  have  been  given  to  the  passen- 
gers, as  a  reasonable  precaution,  that  the  train  was  to  back,  and 
whether  the  omission  to  do  so  was  negligence,  was  a  question  for 
the  jury. 

On  the  other  hand,  in  Mitchell  v.  Chicago  &  G.  T.  R'y   Co.^ 
51   Mich.  236;  s.  c,  18  A.  &  E.  R.R.  Cas.  176.  the  plaintiff  in- 
tended to  take  another  train  at  the  crossing  of  two   railways. 
Before  arriving  at  the  junction,  the   name  of  tne  station   was 
called  out,  and  the  train  came  to  a  full  stop,  as  required   by  law, 
before  reaching  the  crossing.     Plaintiff  hurried  to  leave  the  car» 
went  down  the  steps  where  there  was  no  platform,  or  other  con- 
venience for  landing,  and  as  she  was  stepping  off,  the  cars  were 
suddenly  started  to  go  forward  to  the  depot,  when  she  fell  and 
was  injured.     This  was  in  daylight,  and  it  does  not  appear  that 
any  person  employed  on   the   train   observed  her.     It  was   held, 
that  the  injury  was  purely  accidental,  unless  plaintiff  was  herself 
negligent,  and  that  the  company  was  not  liable.     Campbell,  J-, 
said :   **  The  only  cause  of  the  mischief,  leaving  defendant's  care- 
lessness or  negligence  out  of  view,  was  her  mistaken  supposition 
that  the  cars  had  stopped  at  the  station,  and  that  she  therefore 
should  get  out.     There  was  nothing  at  the  spot  to  indicate  a 
landing  place,  and  there  was  at  the  proper  place,  a  short  distance 
further  on,  a  building  and  platform  used  for  that  purpose.     The 
stoppage  of  the  cars  was  required  by  statute,  as  well  as  by  usage, 
as  a  precaution  against  collisions.     The  calling  of  the  station  was 
not^  shown  to  have  been  out  of  the   usual  course,  and  from  the 
distance  mentioned  we  can  hardly  see  how  it  could  have  beea 
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delayed.      No  one  representing  the  company,  whether  conductor 
or  brakeman,  is  shown  to  have  known,  or  suspected,  that  plaintiff 
had  put  herself    in  peril,  or  left  her  place.     Nothing  is  shown 
which  put  them  in  fault  for  not  knowing  this." 

We  have  specially  referred  to  the  cases  cited,  because  they  dis- 
tinguish  between  the  instances  in  which  the  negligence  of  the 
defendant  is  and  is  not  a  question  for  the  jury,  and  have  made 
the  foregoing  extracts,  because  they  clearly  declare  the  principles 
on  which  the  distinction  rests.     They  all  concur,  that  neither  the 
announcement  of  the  station,  nor  stopping  the  train  before  it 
arrives  at  the  platform,  if  required  by  law  or  usage  for  the  pur- 
pose of  avoiding  collisions  or  other  accidents,  is  negligence /^r^^. 
In  Bridges  v,  R'y  Co.,  supra  (i).  Baron  Pollock  observes,  in  refer- 
ence to  the  conduct  of  the  passenger  who  was  injured:    "  Had  he 
known  that  the  rubbish  was  there  instead  of  the  platform,  to 
)ump  onto  it  with  such  a  fall  as  would  break  his  leg  and  occasion 
mortal  internal  injuries,  would  indeed  have  been  negligent  and 
rash  in  the  extreme.     But  it  was  two  hours  after  sunset,  there 
was  no  light  in  the  tunnel,  and  the  deceased  was  nearsighted; 
and  he  might  well  have  supposed  that  he  would  step  on  the  plat- 
form, as  did  the  passenger  in  the  next  carriage,  with  impunity.**^ 


I.  In  Bridges  v.  North  London 
Railway  Co.,  L.  R.,  6  Q.  B.  377 
(Exchequer  Chamber,  May,  187  i)y 
the  facts  were  as  follows :  Plain- 
tiffs intestate  was  a  passenger  upon 
defendant's  road.  He  was  in  the 
habit  of  riding  on  this  road  every 
day,  having  a  season  ticket.  He 
occupied  the  middle  compartment 
of  the  last  car,  as  the  train  ap- 
proached Highbury,  and  this  part 
of  the  train  was  still  in  the  tunnel 
leading  into  the  town  when  the  train 
stopped  at  the  platform.  There  was 
evidence  that  the  name  "  Highbury" 
was  called  out,  and  also  that  soon 
after  **  Keep  your  seats."  The  train 
then  moved  farther  down  the  plat- 
form.   The  deceased  was  found  in 

the  tunnel  su£Eering  from    injuries 


that  eventually  caused  his  death.  It 
appears  that  the  part  of  the  road  in 
the  tunnel  was  in  a  dangerous  con- 
dition, and  that  it  was  dark  and  filled 
with  steam.  At  nisi  prius  a  nonsuit 
was  directed,  from  which  ruling  plain- 
tiff appealed.  Held,  that  the  nonsuit 
was  proper,  there  being  no  evidence 
which  would  warrant  the  jury  find- 
ing for  plaintiff.  Held,  also,  that  the 
mere  calling  out  of  the  names  of  sta- 
tions does  not  constitute  an  invita- 
tion to  alight,  but  whether  it  is  such 
an  invitation  depends  on  the  circum- 
stances of  each  separate  case. 

The  case  was  appealed  and  the  or- 
der affirming  nonsuit  was  reversed,  it 
being  held  that  there  were  sufficient 
facts  to  go  before  a  jury.  L.  R.  7 
H.  L.  213. 
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It  will  be  observed  that  in  each  of  the  cases  in  which  it  was  ruled 
there  was  evidence  of  negligence  sufficient  to  be  submitted  to  the 
jury,  thpre  existed  the  element  that,  by  reason  of  the  want  of 
light  or  other  things,  the  passenger  may  have  been  deceived  into 
supposing  the  train  had  arrived  at  the  platform  or  place  ^vhere  it 
was  intended  he  should  alight.  Comparing  all  the  cases,  we 
<leduce,  that  when  the  name  of  the  station  is  called,  and  soon 
thereafter  the  train  is  brought  to  a  standstill,  a  passenger  may 
reasonably  conclude  that  it  has  stopped  at  the  station,  and 
endeavor  to  get  off,  unless  the  circumstances  and  indications  are 
3uch  as  to  render  manifest  that  the  train  has  not  reached  the 
proper  and  usual  landing  place. 

The  undisputed  facts  are  :    Heflin  was  the  point  at  which  the 
regular  passenger  trains   met  and  passed  each   other.       It   was 
•customary  for  the  east-bound  train,  on  which  plaintiff  was   a  pas- 
senger, to  take  the  side  track,  leaving  the  main  track  unobstructed 
for  the  passage  of  the  train  going  westwardly.     This  was   neces- 
sary to  avoid  collision.     Heflin  was  plaintiff's  point  of  destination. 
As  the  train  was  approaching,  the  name  of  the  station  was  called 
as  usual,  and  the  train  was  stopped   very  soon  thereafter,   the 
object  being  to  take  the  side  track.     On  its  stopping,  plaintiff 
went  out  of  the  rear  door  of  the  car,  and  was  descending  with 
one  foot  on  the  first  step  of  the  car,  and  the  other  about  touching 
the  ground,  when  the  train  moved  forward  to  go  to  the  depot, 
which  caused  him  to  fall.     It  was  drawn  to  the  usual  place  for 
the  discharge  of  passengers,  and  again  stopped.     The  rear  of  the 
car,  from  which  plaintiff  was  getting  off,  was  about  two  hundred 
yards  from  the  depot  building,  the  proper  place  for  the  discharge 
of  passengers.     The  train  was  first  stopped  in  a  cut,  about  three 
hundred  and  sixty  feet  long,  and  from  five  to  eleven  feet  deep.   This 
was  in  daylight,  about  one  o'clock  P.  M.     Plaintiff  had  been  in 
Heflin  once  before ;  but,  as  he  states,  arrived  and  departed  in  the 
nighttime,  and  was  not  about  the  depot  in  daytime.     Neverthe- 
less, he  knew,  or  ought  to  have  known,  that  there  was  a  depot  at 
which  passengers  got  off  and  on  the  trains,  and  that  it  was  not  in 
such  a  cut.    All  the  surroundings  indicated  that  the  spot  at  which 
plaintiff  attempted  to  leave  the  train  was  not  the  proper  place  for 
landing.     From  the  description  of  the  place  gfiven  by  witnesses, 
and  shown  by  the  diagram  in  evidence,  it  is  unreasonable  to 
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conclude,  or  infer,  that  any  person  possessing  the  ordinary  sense 
oi  sight,  and    using  it,  could  have  supposed  that  the  train  had 
arrived  at  the    place  where  the  company  intended  passengers  to 
get  off.      It  does  not  appear  that  any  of  those  in  charge  of  or 
employed   on   the  train  noticed  the  plaintiff  when  leaving  it,  or 
had  cause  to  suspect  his  intention  to  get  off.     There  were  no  cir- 
cumstances or  surroundings  caused  by  the  company  which  should 
have   induced   plaintiff  to  reasonably  suppose  he  was  getting  out 
at  the   place   where  the  company  intended  him  to  alight.     The 
evidence  clearly  establishes,  that  his  injury  was  accidental,  if  not 
produced  by  his  own  negligence.     On  the  undisputed  facts,  the 
court  would  have  been  justified  in  giving  the  affirmative  charge 
in  favor  of  defendant. 
Affirmed. 


NORTH    BIRMINGHAM  STREET   RAILWAY  CO. 

V.  CALDERWOOD.  (i) 

Supreme  Courts   Alabama^  November ^   1889. 

[Reported  in  89  Ala.  247.  ] 

VARIANCE  BETWEEN  ALLEGATION  AND  PROOF.— In  an  action  for 
injuries  received  in  stepping  from  the  train  of  a  street  railroad  com- 
pany as  it  was  starting  again,  where  it  was  shown  that  a  municipal 
ordinance  required  the  cars  to  stop  on  the  west  side  of  the  crossing  for 
passengers  to  alight,  and  the  complaint  alleged  that  the  car  stopped  on 
that  side,  but  the  evidence  showed  that  the  injury  was  received  on  the 
east  side,  there  is  a  fatal  variance  between  allegations  and  proof. 

BURDEN  OF  PROVING  CONTRIBUTORY  NEGLIGENCE.— Contribu- 
tory  negligence  is  defensive  matter,  and  ordinarily  the  burden  of  proving 
it  is  on  the  defendant,  but  this  is  not  so  where  the  plaintiff's  own  testi- 
mony inctdpates  himself.  (2) 


1.  See  also  Calderwood  v. 
North  Birm.  St.  R.  Co.,  96  Ala. 
318,  2  Am.  Neg.  Cas.  84. 

Cited  in  Birm.  etc.  R'y  Co.  v. 
Smith,  90  Ala.  60,  a  Am.  Neg.  Cas. 
5S;  Highland  Ave.  etc.  R.  Co.  v. 
Bnrt,  92  Ala.  291,  2  Am.  Neg.  Cas. 
73;  Highland  Ave.  etc.  R.  Co.  v. 
Winn,  93  Ala.  306,  2  Am.  Neg.  Cas. 
78 ;  Ga.  Pac.  etc.  R.  Co.  v,  Davis,  92 
Ala.  312 ;  Kansas  City  R.R.  Co.  v. 


Crocker,  95  Ala.  424,  428;  Tomp- 
kins V.  Drennan,  95  Ala.  463 ;  Pan- 
nell  V.  N.  F.  &  S.  R.  Co.,  97  Ala. 
299. 

2.  The  rule  as  to  burden  of  prov- 
ing contiibutory  negligence  stated  in 
this  case  is  criticised  in  Kansas  City 
R.R.  Co.  t/. Crocker,  95  Ala.  412, 
429,  declaring  that  the  rule  is  ex- 
plained and  qualified  in  later  cases. 
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CHARGE  ON  CONFLICTING  EVIDENCE  THAT  CAR  STOPPED  ON 
RIGHT  SIDE  OF  CROSSING.— Where  it  was  material  on  which  side  of 
a  crossing  a  car  stopped  at  the  time  the  plaintiff  was  injured,  and  an 
ordinance  required  the  car  to  stop  on  the  west  side,  a  charge  to  the  jury 
that  they  may  indulge  the  presumption,  where  the  testimony  is  conflict- 
ing, that  the  train  stopped  on  the  side  where  by  law  it  was  required  ta 
stop,  is  erroneous. 

CONTRIBUTORY  NEGLIGENCE  PROPERLY  LEFT  TO  JURY.— 
When  it  appears  that  the  plaintiff  was  injured  while  alig^hting  from  a 
street  car  in  which  she  was  a  passenger,  and  there  is  a  conflict  on  which 
side  of  a  street  the  car  stopped,  one  side  only  being  a  lawful  stopping 
place,  and  it  appears  that  the  conductor  was  not  in  his  proper  place  and 
the  car  stopped  in  apparent  response  to  the  pulling  of  the  bell-cord  by 
the  plaintiff,  and  she  had  reasonable  cause  to  believe  that  the  stop  was 
made  for  the  purpose  of  allowing  her  to  alight,  althoug^h  the  proper 
stopping  place  had  not  been  reached,  the  question  of  her  contributory 
negligence  is  properly  left  to  the  jury. 

Appeal  from  the  City  Court  of  Birmingham. 

Action  by  Mrs.  Martha  N.  Calderwood  against  the  appellant, 
a  domestic  corporation,  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  in  attempting  to  alight  from  one  oi  the 
defendant's  cars  at  the  intersection  of  First  Avenue  and  Twentieth 
Street,  in  the  city  of  Birmingham.     The  accident  occurred  on 
October  2,  1887,  and  the  action  was  commenced  on  October  i, 
1888.     Defendant  pleaded   not   guilty  and   contributory    negli- 
gence; and  issue  was  joined  on  both  of  those  pleas.     It  appears 
that  plaintiff  resided   in   Mississippi,  and  was,  at  the  time  of  the 
accident,  in   Birmingham,  on   a  visit  to   her  sister,  Mrs.    M.  G. 
Cobb,  who  was  with   her  on  the  car  at  the  time ;  that  they  had 
gone  down-town  in  the  morning,  on  one  of  the  defendant's  trains 
or  cars,   and  were  returning  in  the  afternoon ;  and   that    they 
attempted  to  alight  from  the  car,  on  their  return,  when  it  stopped 
in  the  street  at  or  about  the  place  at  which  they  had  entered  it 
in  the  morning.     Plaintiff  herself  testified,  among  other  things ; 
"  I  did  not  know  the  conductor,  nor  did  anyone  come  near  us  to- 
collect  fare.     I  do  not  know  where  the  conductor  was,  and  I  do- 
not   know  what  he  was  doing.     We  gave  notice  by  pulling  the 
strap.     .     .  The  only  notice  given  was  by  pulling  this  strap, 

and  thereon  the  car  came  to  a  stop.  I  cannot  state  how  long  it 
stopped,  but  it  was  not  long  enough  to  enable  me  to  get  off, 
though  I  started  at  once.     It  had  come  to  a  full  stop  when  I 


Carrier  of  persons.  45 

tnoved,  and  1  was  in  the  act  of  leaving  when  it  started  again.     I 

did  not  \\ear  any  signal.** 

Mrs.  Cobb  testified:    "We  got  on  the  dummy  at  First  Avenue, 

near  Twentieth  Street ;  and,  on  returning,  we  got  off  at  the  same 

p\ace.     ...      I  rang  the  bell  by  pulling  the  strap,  and  the  car 

stopped ;  and  we  both  arose  at  once  to  get  off."    Other  witnesses 

examined  by    plaintiff  testified   only   as   to   the  extent  of  her 

injuries. 

Defendant   offered  in  evidence   an  ordinance  of  the  city  of 
Birmingham  regulating  the  running  and  stopping  of  street  cars, 
which  provided,  among  other  things,  "  that  all  street  cars  operated 
within  the  corporate  limits  shall  make  one  stop  to  receive  and 
deliver  passengers  between  the  crossings  of  the  several  streets 
and  avenues,  and  this  stop  shall  be  made  just  beyond  the  far 
crossing  from  said  car  or  dummy,  so  as  to  clear  the  street  or 
avenue  from  the   sidewalk;    and  any  conductor,  driver,  or  en- 
gineer operating  any  car  in  violation  of  this  ordinance,  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc.,  punishable  by  fine  of  not 
more  than  $ioo.     Defendant  also  offered  in  evidence  the  rules 
and  regulations  which  it  had  adopted  for  the  running  of  its  cars, 
and  which  were  in  force  at  the  time  of  the  accident  to  plaintiff. 
One  of  these  rules  was  entitled  "  Conductor's  Signals,"  and  was 
in  these  words :  "  One  tap  of  the  signal  bell  is  a  notice  to  stop ; 
Vko  taps  is  a  signal  to  start ;  three  taps  of  the  bell,  when  the  train 
is  at  rest,  is  a  signal  to  back ;  three  taps  when  the  train  is  run- 
ning is  a  signal  to  stop  at  once;  and  four  taps  is  a  signal  to  run 
slower."     Defendant  also  proved  "that  a  notice  printed  in  large 
type,  seventeen  inches  long  and  seven  inches  high,  was  posted 
in  four  places  in  each  car,"  in  these  words :  '*  Passengers  must 
not  pull  the  bell-cord,  but  motion  to  the  conductor  when  they 
wish  to  get  off.**     Defendant  also  introduced  evidence  tending  to 
show  that  when  the  conductor  gave  a  single  tap  of  the  bell,  as  a 
signal  to  stop,  the  engineer  did  not  stop  the  cars  until  he  reached 
the  next  regular  stopping  place  or  crossing;  that  the  engineer 
sometimes  stopped  the  cars,  without  a  signal  from  the  conductor, 
on  account  of  a  pressure  of  vehicles,  or  other  temporary  obstruc- 
tions in  the  street ;  and  that  he  moved  on  again,  in  such  instances, 
without  any  signal  from  the  conductor.     On  this  evidence,  the 
theory  of  the  defense  was,  that  the  plaintiff  was  guilty  of  con- 
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tributoiy  negligence  in  attempting  to  leave  the  cars  ivhen  they 
had  been  stopped  temporarily,  without  a  signal  from  the  conduc- 
tor, and  before  reaching  the  regular  stopping  place. 

The  court  gave  the  following,  among  other  charges,  at  the  in- 
stance of  plaintiff,  defendant  reserving  an  exception  to  each  :   2. 
"  Contributory  negligence  on  the  part  of  the  plaintiff,  to  avail  as 
a  defense  in  this  action,  must  be  the  proximate  cause  of   the  in- 
jury ;    it  cannot  be  invoked  as  a  defense."     3.  "The  burden  of 
proof,  establishing  contributory  negligence,  rests  on  the  defend- 
ant."    4.   "  If  the  jury  believe  from  the  evidence  that  on  the  day 
named  plaintiff  was  a  passenger  on  the  defendant's  cars  ;   and 
that  the  train  stopped  on  First  Avenue,  near  Twentieth  Street,  for 
the  purpose  of  letting  the  passengers  get  off;  and  the  testimony 
leaves  it  uncertain  whether  it  stopped  on  the  east  or  on  the  west 
side,  then  the  jury  would  have  the  right  to  infer  and  indulge  the 
presumption  that  it  stopped  on  that  side  where  the  city  ordinance 
and  the  rules  of  the  company  required  it  to  stop,  and  not  on  the^ 
side  where  it  was  forbidden  to  stop."     5.   **If  the  jury  believe 
from  the  evidence  that,  on  the  day  named,  defendant's  train,  on 
which  plaintiff  was  a  passenger,  stopped  at  First  Avenue,   near 
Twentieth  Street,  on  the  west  side  thereof;  and  that  this  was  the 
place  at  which  the  trains  usually  stop  for  letting  off  passeng-ers ; 
and   that   passengers   on   the   train,  including  plaintiff,   desired 
to  get  off, — then  it  was  defendant's  duty  to  stop  the  train  at 
that  time  and  place  a  sufficient  length  of  time  to  allow  the  pas- 
sengers to  alight  from  the  train ;  and  if  they  further  believe  from 
the  evidence  that  plaintiff  immediately  started  to  get  off,  and  con- 
tinued with  due  and  reasonable  care  to  get  off  after  she  started ; 
and  the  train  suddenly  moved  forward,  without  allowing  sufficient 
time  for  her  to  get  off,  and  threw  her  to  the  ground  with  such 
force  as  to  cause  a  severe  and  painful  injury,  without  fault  or 
negligence  on  her  part, — this  is  an  act  of  negligence  on  the  part 
of  defendant  which  will  sustain  an  action ;  and  if  the  jury  further 
believe  from  the  evidence  that,  by  reason  of  the  negligence  of 
the  defendant  in  thus  moving  forward  its  train,  and  without  fault 
or  negligence  on  the  part  of  the  plaintiff,  she  received  a  severe 
and  painful  injury,  and  has  suffered  great  mental  and  physical 
pain,  and  that  said  injury  is  permanent,  and  that  she  has  suffered 
great  mental  and  physical  pain  as  the  proximate  cause  thereof,. 
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then  they  may  find  for  the  plaintiff,  for  such  amount  of  damages- 
as  the  proof  may  show  she  ought  to  receive." 

Defendant  requested  the  following,   among  other  charges  in 
writing,  and  duly  excepted  to  their  refusal:      i.   "If  the  jury 
believe  the  evidence  in  this  case,  they  must  find  for  the  defend- 
ant."    2.   "If  the  jury  believe  from  the  evidence  that,  on  October 
2d,  1887,  on  plaintiff's  return  from  North  Birmingham  on  defend- 
ant's train,  she  attempted  to  leave  the  train  on  the  east  side  of 
Twentieth  Street,  without  giving  notice  to  the  conductor  in  charge 
of  the  train,  then  they  must  find  for  the  defendant,  unless  the 
proof  further  shows  that  the  conductor,  or  some  other  employee 
of  the  defendant,  knew  of  her  purpose  to  leave  the  train  in  time 
to   warn  her  not  to  make  the  attempt,  and  failed  to  give  such 
warning."     3.  "  There  is  no  evidence  before  the  jury  showing,  or 
tending  to  show,  negligence  on  the  part  of  the  defendant,  or  any 
of  its  employees  or  servants,  which  caused  or  contributed  to  the 
injuries  of  which  plaintiff  complains ;   and  the  jury  must  therefore 
find  for  the  defendant,  without  regard  to  the  plaintiff's  hurts, 
injuries,  or  sufferings."     4.  **  Every  person  of  mature  years  is^ 
bound  to  know  the  law ;  and  in  the  consideration  of  this  case,  the 
jury  must  regard  the  plaintiff  as  having  known,  on  October  2d, 
1887,  the  laws  of  the  city  of  Birmingham  fixing  the  stations  <^ 
street   railroads   at   which  they    were  required   to   receive   and 
deliver  passengers,  and  prohibiting  them  from  stopping  elsewhere 
for  that   purpose;    and  if   the  evidence  satisfies  the  jury  that 
a  train  stopping  at  Twentieth  Street,  aforesaid,  on  returning  from 
North  Birmingham,  was  forbidden  by  law  to  stop  on  the  east 
side  of   said   street,    then    they    must   find  for    the    defendant, 
unless  the   proof  further   shows  that   plaintiff,  before   attempt- 
ing to  leave  the  train,  had  given  notice  to  the  conductor,  or 
some  other  servant  of  the  defendant  on  the  train,  plainly  and 
distinctly,  of  her  purpose  to  leave  said  train  on  the  east  side 
of  said  street,  and  that  said  conductor  (or  other  servant  of  defend- 
ant) knew  she  was  about  to  leave  the  train  in  time  to   prevent  her 
being  injured  in  the  attempt  to  do  so,  and  negligently  failed  to 
take  steps  to  prevent  such  injury  ;  and  that  the  mere  pulling  of 
the  conductor's  signal-bell  cord,  or  what  was  supposed    by  the 
plaintiff  to  be  such  bell-cord,  by  the  plaintiff  or  some  other  pas- 
senger, without  the  knowledge  or  consent  of  the  conductor,  would 
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not  be  such  notice  of  plaihtifTs  purpose  to  leave  the  train,  either 
to  the  conductor,  or  to  any  other  servant  of  the  defendant  on  said. 
train.'*     5.  "The  defendant  had  the  right  and  it  was  its  duty    tc 
make  and  enforce  all  reasonable  and  proper  rules  and  regula^tiona; 
for  the  safe  running  of  its  trains  and  the  safe  transportation  of    its 
passengers;  and. if  the  jury  believe  from  the  evidence  that  one  of 
these  rules  and  regulations  forbade  passengers  to  pull  the    con- 
ductor's signal-bell  cord,  and  that  this  was  a  reasonable  and  proper 
regulation,  and  that  the  defendant  and  its  servants  had  exercised 
reasonable  and  proper  diligence  to  bring  it  to  the  knowledg^e    of 
the  public,  and  of  passengers  on  its  trains,  including  the  plaintiff; 
and  if  the  jury  believe  from  the  evidence  that  the  plaintiff  mig-ht, 
by  reasonable  care,  have  known  said  regulations,  either  from    the 
notices  printed  on  the  schedules,  or  from  the  placards  posted    up 
in  the  car  in  which  she  was  traveling ;  and  that  plaintiff,  without 
the  knowledge  or  consent  of  the  conductor,  violated  this  regula- 
tion, and  usurped  the  functions  of  the  conductor,  by  pulling  what 
she  supposed  was  the  conductor's  signal-bell  cord  ;    or,  if  she,    in 
conjunction  and  agreement  with  Mrs.  Cobb,  or  any  other  person, 
pulled  said  bell-cord,  in  the  attempt  to  stop  the  train  at  a  point 
where  it  was  by  law  forbidden  to  stop  for  the  purpose  of  receiving" 
o«  delivering  passengers,  or  for  any  purpose  except  to  prevent 
accidents,  or   in    case  of  necessity;    and  that   the  plaintiff  then 
attempted  to  leave  said  train,  where  it  was  by  law  forbidden    to 
5top  to  receive  or  discharge  passengers,  and  in  such  attempt  wras 
hurt  as  alleged  in  the  complaint,  then  they  must  find  for  the  de- 
fendant."    7.   **If  the  jury  believe  from  the  evidence  that  while 
the  plaintiff  was  being  carried  as  a  passenger  on  the  defendant's 
train  going  westward  on  I*"irst  Avenue,  and  approaching  the  east 
side  of  Twentieth  Street,  pulled  the  conductor's  bell-cord,  without 
his  knowledge  or  consent,  in  response    to    which    the    engineer 
stopped  the  train  at  a  place  where  by  the  laws  of  the  city  he  was 
forbidden  to  stop  for  discharging  or  receiving  passengers;  and 
that  plaintiff  was  injured  while  attempting  to  get  off  the  train,  by 
the  engineer  starting  it  again  according  to  the  requirements  of  the 
laws  of  the  city,  without  knowledge  or  notice  of  plaintiff's-  pur- 
pose or  attempt  to  get  off.  there,  and  without  any  orders  from  the 
conductor  to  start  again ;  then  the   injuries   received   by  plaintiff 
were  the  result  of  her  own  act,  and  she  cannot  recover  anything  in 
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this  action."  8.  "  If  the  jury  believe  from  the  evidence  that  the 
damage  of  which  the  plaintiff  complains  was  on  the  east  side  of 
Twentieth  Street  in  the  city  of  Birmingham,  then,  under  the  alle- 
gations of  the  complaint,  the  jury  must  find  for  the  defendant." 

The  charges  given,  and   the    refusal  of   the   several    charges 
asked,  are  assigned  as  error. 

Garrett  &  Underwood,  for  appellant. 
A.  Y.  Harper  and  R.  G.  Cobb,  for  appellee. 
Somerville,  J. — The  action  is  brought  for  an  injury  received 
by  the  plaintiff  in  stepping  from  the  train  of  the  defendant's  street 
railroad,  which  was  operated  by  a  steam  dummy-engine  in  the 
city  of  Birmingham.    The  verdict  of  the  jury  was  for  the  plaintiff, 
in  the  sum  of  $5,000  damages.    The  alleged  negligence  of  the  de- 
fendant, as  averred  in  the  complaint,  was  the  failure  of  the  engi- 
neer of  the  train  to  stop  a  sufficient  length  of  time  to  enable  the 
plaintiff  to  safely  alight  on  the  west  side  of  Twentieth  Street,  where 
trains  were  accustomed  to  stop  to  deliver  passengers. 

I .  The  defendant,  in  the  eighth  charge,  requested  the  court  to 
instruct  the  jury  that,  if  they  believed  from  the  evidence  that  the 
damage  complained  of  was  received  on  the  east  side  of  said  street, 
then,  under  the  allegations  of  the  complaint,  the  jury  must  find  for 
the  defendant — in  other  words,  that  there  would  be  a  fatal  vari- 
.ance  between  the  allegations  and  the  pr6of. 

We  think,  under  the  facts  of  the  case,  the  place  of  stopping  was 
material,  and  that  the  court  erred  in  not  giving  the  charge.  It 
was  shown  by  the  evidence  that  a  municipal  ordinance  of  the  city, 
regulating  the  running  and  stopping  of  street  cars,  required  each 
stop  to  be  made  just  beyond  the  far  crossing  from  the  car,  or  dum- 
my-engine, **  so  as  to  clear  the  street  or  avenue  from  the  side- 
walk," and  prohibited  a  violation  of  this  regulation  under  a  pen- 
alty as  a  misdemeanor.  The  ordinance  thus  prohibited  trains  to 
stop  on  the  east  side  of  streets  when  moving  westward,  or  on  the 
west  side  when  moving  eastward,  either  to  receive  or  to  deliver 
passengers.  They  were  required  to  cross  the  street  before  coming 
to  a  stop.  And  the  evidence  shows  this  was  the  custom  of  the 
company  except  in  Cc^es  of  necessity  to  avoid  accident  or  collision 
with  vehicles  or  pedestrians. 

The  train,  in  this  case,  was  moving  westward  at  the  time  of  the 
accident     The  lawful  stopping  place,  therefore,  was  on  the  west 
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side  of  Twentieth  Street.     It  was  unlawful  to  stop  on  the  east  side 
for  the  purpose  of  allowing  a  passenger  to  alight. 

The  contract  of  the  defendant  with  the  plaintiff,  as  a  passenger 
on  its  cars,  must  necessarily  imply  an  agreement  to  stop  on  the 
west,  and  not  on  the  east  side.  The  duties,  therefore,  imposed  by 
law  on  the  defendant's  servants  were  materially  different  at  the 
two  places.  At  the  lawful  stopping  place  they  were  compelled  to 
stop  to  deliver  the  plaintiff,  on  receiving  proper  notice  of  her  de- 
sire to  stop,  or  show  some  lawful  excuse  for  their  failure  to  do  so. 
This  stop  was  required  to  be  for  a  time  reasonably  sufficient  to  en- 
able her  to  conveniently  alight.  Central  R.R.  Co.  v.  Miles,  6  South. 
Rep.  696;  88  Ala.  256.  And  the  duty  of  keeping  a  diligent  lookout 
rested  on  the  engineer  and  conductor,  to  see  that  a  premature  start 
of  the  train,  such  as  might  endanger  her  safety,  should  not  be  neg- 
ligently made.  No  such  duties  were  required  at  a  place  where  it 
was  unlawful  to  stop  for  the  purpose  of  delivering  passengers,  un- 
less those  in  charge  of  the  train  elected  to  stop  in  violation  of 
law,  and  thereby  induced  the  plaintiff  to  alight.  In  such  case, 
on  being  informed  of  her  presence  and  desire,  they  would  pre- 
sumptively be  chargeable  with  negligence  if  they  failed  to  stop 
for  a  time  reasonably  sufficient  to  permit  a  safe  exit  from  the 
train. 

The  case  of  the  Western  Railway  of  Ala.  v,  Sistrunk,  85  Ala. 
352,  is  distinguishable  from  this  case,  on  the  obvious  ground  that 
the  alleged  variance  of  place  there  was  immaterial,  the  duties  of 
the  defendant  to  the  plaintiff  being  precisely  identical  at  each. 

For  the  error  of  refusing  this  charge,  the  judgment  of  the  City 
Court  must  be  reversed. 

2.  Contributory  negligence  is  defensive  matter,  and  the  burden 
of  establishing  it  is  ordinarily  cast  on  the  defendant ;  but  this  is 
not  a  correct  proposition  where  the  plaintiff's  own  testimony, 
which  seeks  to  fix  negligence  on  the  defendant,  inculpates  him- 
self also,  as  it  tends  to  do  in  this  case.  S.  &  M.  R.R.  Co.  v. 
Shearer,  58  Ala.  672.  Or,  to  state  the  proposition  otherwise : 
"When  the  plaintiff  shows  negligence  on  part  of  the  defendant, 
and  there  is  nothing  to  imply  that  the  plaintiff  brought  on  the  in- 
jury by  his  own  negligence,  then  the  burden  of  proof  is  on  the 
defendant,  to  show  that  the  plaintiff  was  guilty  of  negligence.'* 
Cassidy  v,  Angell,  34  Am.  Rep.  690 ;    Whart  on  Negl.  §§  423^ 
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^^S-    The  third  charge  requested  by  the  plaintiff  should  not  have 
been  given. 

3.  So,  the  second  charge  would  have  been  less  liable  to  mis- 
lead, i{  it  had  asserted  that  contributory  negligence  cannot  be  in- 
voked as  a  defense,  unless  it  is  a  proximate  cause,  instead  of  the 
proximate  cause  of  the  injury.  It  need  not  be  the  sole  cause,  but 
it  is  sufficient  if  it  be  one  of  two  or  more  concurring  efficient 
causes.     Sistrunk's  case,  supra, 

4.  The  fourth  charge  given  for  the  plaintiff  was  also  errone- 
ous; whether  the  train  stopped  on  the  west  or  the  east  side  of  the 
street  was  a  material  issue  on  the  trial,  and  it  should  have  been 
determined  by  the  jury  on  the  evidence,  without  reference  to  any 
presumption  supposed  to  arise  from  duty  to  stop  on  the  west  side, 
'which  was  imposed  by  the  city  ordinance. 

5.  There  was  some  evidence  from  which  the  jury,  in  our  judg- 
ment, were  authorized  to  infer  that  the  stoppage  was  on  the  west 
side  of  the  street,  and  the  objection  to  the  fifth  charge  requested 
by  plaintiff,  based  on  this  ground,  is  not  tenable.  If  this  instruc- 
tion had  limited  the  amount  of  recovery  to  that  claimed  in  the 
complaint,  we  see  no  error. 

6.  The  question  of  the  plaintiffs  alleged  contributory  negli- 
gence was  properly  left  to  the  jury  as  a  question  of  fact.  We 
would  not,  under  the  evidence,  be  justified  in  deciding  it  ad- 
versely to  her  as  a  matter  of  law.  L.  &  N.  R.R.  Co.  v.  Perry,  87 
Ala  392,  and  cases  cited.  If  the  conductor  was  not  in  his  place  on 
the  car,  and  the  train  stopped  anywhere  on  the  street  in  apparent 
response  to  the  pulling  of  the  bell-cord  by  the  plaintiff,  and  she, 
believing  reasonably  that  the  stop  was  made  for  the  purpose  of 
allowing  her  to  alight,  attempted  to  do  so,  the  question  of  her 
contributory  negligence  would  be  one  of  fact  to  be  properly  left 
to  the  jury.  In  this  view,  all  of  the  defendant's  charges,  from  the 
first  to  the  fifth,  inclusive,  and  also  the  seventh,  were  erroneous 
and  properly  refused.  And  the  fifth  charge  was  misleading  be- 
cause it  excluded  the  phase  of  the  case  last  adverted  to  by  us,  in- 
volving the  duties  arising  from  a  stoppage  at  another  than  lawful 
station  or  place  for  the  delivery  of  passengers. 

7.  The  plaintiff,  in  our  judgment,  must  be  held  to  know  the 
nilc  of  stopping  on  the  farther  side  of  the  street,  as  prescribed  by 
the  city  ordinance.     ''  It  is  well  established,  that  the  residents 
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within  a  municipality  must  take  notice  of  the  ordinances,  and  it 
is  frequently  stated,  that  ordinances  have  the  force  and  effect 
of  laws  within  the  limits  of  the  corporation."  Municipal  Police 
Ord.  (Horr  &  Bemis)  158.  This  principle  seems  sound,  when 
applied  to  any  person  within  a  municipality,  who  contracts,  even 
by  implication,  with  reference  to  such  ordinances,  when  operative 
as  police  regulations.  The  contract  here,  as  we  have  seen,  by 
necessary  intendment  was,  that  the  delivery  of  the  plaintiff  as  a 
passenger  was  to  be  at  a  regular  stopping  place,  such  as  would 
not  be  violative  of  any  existing  and  lawful  police  regulation. 
This  devolved  on  her  the  responsibility  of  informing  herself  of 
what  we  may  pronounce  an  everyday  incident  of  street-railway 
travel.     Mitchell  v,  Chicago  R'y  Co.,  51  Mich.  236. 

The  foregoing  view  is  not  inconsistent  with  the  principle  settled 
in  this  State,  but  denied  in  many  other  jurisdictions,  that  courts 
will  not  take  judicial  notice  of  municipal  by-laws,  but  require 
them  to  be  proved  as  facts.  Case  v.  Mayor  of  Mobile,  30  Ala. 
538  ;  Munic.  Pol.  Ord.  (Horr  &  Bemis)  158.  Nor  with  the  rule, 
that  such  an  ordinance  will  not  be  permitted  to  create  a  civil 
right  in  favor  of  a  third  person,  based  on  the  negligence  of  one 
failing  to  obey  it.  Henry  v.  Sprague,  23  Am.  Rep.  502  ;  Flynn 
V.  Canton  Co.,  17  lb.  603;  Kirby  v.  Boylston  Market  Asso., 
74  Am.  Dec.  682. 

Reversed  and  remanded. 

BIRMINGHAM  UNION  RAILWAY  CO.  v.  HALE.  (0 

Supreme  Courts  Alabama^  Ncrvember^   1889. 

[Reported  in  90  Ala.  8.] 

DECLARATION  OF  PATIENT  TO  PHYSICIAN  IS  ADMISSIBLE.— 
A  physician,  who  attended  the  plaintiff,  may  testify  in  an  action  for  in- 
juries, that  when  he  first  saw  her  '<  she  was  complaining  of  pain  from  an 
injury  she  said  she  had  received." 

IMPEACHING  WITNESS  BY  PROVING  CHARACTER.— In  seeking 
to  impeach  a  witness  by  examining  his  character,  the  inquiry  is  not  lim- 
ited to  character  for  truth  and  veracity,  but  may  extend  to  his  general 
moral  character.     But  immoral  conduct  in  any  one  particular  cannot  be 

(i)  Cited  in  Mitchell  v.  State,  94  Ala.  73  ;  Rhea  t/.  State,  100  Ala.  132. 


Carrier  of  Persons,  53 

put  in  evidence  for  this  purpose,  and  so,  though  the  general  reputation 
of  a  woman  who  has  a  notorious  character  of  want  of  chastity  may  be 
testified  to,  the  mere  fact  that  she  is  a  prostitute  or  keeps  a  house  of  ill- 
fame  cannot. 

BURDEN  OF  PROOF  AS  TO  NEGLIGENCE— WHEN  IMPOSED  ON 
RAILWAY  COMPANY  IN  ACTION  FOR  INJURIES In  an  ac- 
tion for  damages  for  injuries,  when  it  is  proved  that  the  injuries  were 
received  while  the  plaintiff  was  alighting  from  a  car  of  a  street  railway 
company,  and  were  caused  by  the  driver  starting  the  car  with  a  jerk 
while  the  plaintiff  was  in  the  act  of  alighting,  2^  prima  facie  case  of  neg- 
ligence in  the  management  of  the  car  is  established,  and  the  burden  of 
proof  is  shifted  to  the  railway  company. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Action  by  Mrs.  Sarah  H.  Hale,  against  the  appellant,  a 
domestic  corporation  organized  under  the  general  statutes,  to 
recover  damages  for  personal  injuries  sustained  by  plaintiff  as  she 
attempted  to  alight  from  one  of  the  defendant's  street  cars  in 
Birmingham,  alleged  to  have  been  caused  by  the  negligent  act  of 
the  driver  in  starting  the  car  "  with  a  jerk  "  as  she  was  in  the  act 
of  alighting.  The  accident  occurred  on  February  2,  1889,  and 
the  action  was  commenced  on  February  19,  1889.  The  only 
plea  was  the  general  issue.  The  jury  awarded  the  plaintiff  $500 
damages.  Plaintiff  testified  on  the  trial  as  to  the  circumstances 
attending  the  accident,  and  the  nature  and  extent  of  the  injuries 
she  received,  and  said  that  she  suffered  a  miscarriage  in  con- 
sequence of  her  injuries  during  the  ensuing  night.  Dr.  Whaley, 
who  was  called  to  her  assistance  the  next  day,  testified  to  the 
nature  and  extent  of  her  personal  injuries;  said  that  she  had 
evidently  suffered  a  miscarriage,  and  further,  "When  I  first  saw 
her,  she  was  complaining  of  pain  from  an  injury  she  said  she  had 
received^  Defendant  moved  to  exclude  from  the  jury  the  words 
which  are  italicized,  and  excepted  to  the  overruling  of  the  motion. 
At  the  time  of  the  accident,  the  plaintiff  and  her  husband  were 
occupying  rooms  which  they  rented  from  Mrs.  A.  Rowland,  and 
to  which  plaintiff  was  carried  immediately  after  the  accident. 
Mrs.  Rowland  was  examined  as  a  witness  for  plaintiff,  and  testified 
as  to  her  injuries,  the  length  of  time  she  was  confined,  etc.  On 
cross-examination,  Mrs.  Rowland  testified  :  "  I  resided  in  South 
Highlands  for  a  short  time,  and  moved  away  from  there,  for  one 
reason,  because  I  was  not  able  to  pay  rent."      For  the  purpose  of 
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impeaching  the  character  of  this  witness,  and  of  contradicting 
her  testimony,  the  defendant  offered  one  Hagood  as  a  witness, 
who  was  the  marshal  of  the  South  Highlands  while  she  resided 
there;  and  proposed  to  prove  by  him,  i,  that  she  there  kept  a 
house  of  ill-fame,  and  2,  that  she  left  the  place  in  obedience  to 
orders  of  the  municipal  authorities.  The  court  excluded  this 
evidence,  and  the  defendant  excepted.  W.  L.  Hughes,  the  driver 
of  the  car  by  which  the  plaintiff  was  injured  as  she  testified,  was 
examined  as  a  witness  for  the  defendant,  denied  that  she  was  in- 
jured on  alighting  from  his  car,  and  said  that  she  walked  off  after 
alighting,  leaning  on  her  husband's  arm;  and  the  defendant 
introduced  other  evidence  contradicting  plaintiff's  testimony  in 
several  material  particulars. 

Defendant  asked  the  following  charges  in  writing,  and  duly 
excepted  to  the  refusal  of  each  of  them :  i.  "  If  the  jury  believe 
that  plaintiff  has  been  contradicted  by  the  witnesses,  as  to  any 
material  parts  of  her  testimony — such  as  the  point  where  she  got 
off  the  car  and  where  she  got  on  again  ;  whether  or  not  she  was 
injured  in  getting  off,  and  whether  or  not  she  told  her  doctor  that 
defendant's  driver  was  taking  a  drink  at  the  time  of  the  accident 
— such  contradictions  may  raise  such  a  doubt  in  the  minds  of  the 
jury,  as  to  whether  she  has  told  the  truth,  as  would  authorize 
them  to  disregard  her  testimony."  2,  *'If  the  jury  believe  that 
the  injury  complained  of  occurred  in  getting  off  defendant's  car 
on  Second  Avenue  and  Twenty-sixth  Street,  they  must  find  for 
the  defendant."  3.  "  If  the  jury  believe  the  testimony  of  the 
plaintiff  in  her  own  behalf,  they  must  find  for  the  defendant" 
4.  '*  The  burden  is  on  the  plaintiff  to  prove  that  she  was  injured 
in  getting  off  defendant's  car,  by  the  carelessness  of  defendant's 
driver;  and  if  all  the  testimony  in  the  case  leaves  the  jury  in 
uncertainty  as  to  whether  she  was  so  injured,  the  jury  must  find 
for  defendant."  5.  *'  It  was  only  the  duty  of  the  defendant's 
driver  to  stop  his  car  a  reasonable  time  to  allow  plaintiff  to  alight 
from  it ;  and  if  he  did  so  he  was  using  ordinary  diligence ;  and 
the  burden  of  proving  that  the  car  was  not  so  stopped  is  on  the 
plaintiff." 

The  refusal  of  the  several  charges  asked,  and  the  rulings  on 
evidence,  are  assigned  as  error. 

Hewitt,  Walker  &  Porter,  for  appellant. 
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Bush, 'Brown   &  Webb,  and  Taliaferro  &  Vaughax,  for 
appdlee. 

Clopitoii,  J. — The    physician  who  attended  the  plaintiff  was 

pennitted  to  testify  that,  when  he  first  saw  her,  "she  was  com- 

plaining  of  pain  from  an  injury  she  said  she  had  received."     As 

to  statements  made  to  the  physician  by  a  party  who  is  the  subject 

o{  the  injury,  the  rule  of  exclusion  extends  to  declarations  as  to 

its  cause,  or  the  way  in  which  it  occurred ;  these  being  regarded 

as  mere  narratives  of  past  events,  which  must  be  proved  by  other 

and  independent  evidence.     But,  from  the  necessity  of   the  case, 

he  may  testify  to  the  party's  statements  as  to  his  symptoms,  the 

locality  and  character  of  the  pain,  and  explanation  of  his  bodily 

condition,  made  while  suffering,  and  for  the  purpose  of  enabling 

the  physician  to  form  an  opinion  of  the  nature  and  extent  of  the 

injury.    Eccles  v.  Bates,  26  Ala.  655  ;  Roosa  v.  Boston  Loan  Co., 

132  Mass.  439;  111.  Cent  R.R.  Co.  v.  Sutton,' 42  111.  438.     The 

statements   of    plaintiff,   to   which   objection   was   made,    come 

within  the  rule  last  stated ;  they  related  to  the  pain  of  which 

she  was   complaining,   as  having  been  produced  by  an  injury, 

without  reference  to  its  cause  or  manner  of  occurrence.     The 

court  did  not  err  in  refusing  to  exclude  the  testimony,      i  \Vhart 

Ev.  %  263. 

2.  It  is  undoubtedly  the  rule  of  practice  in  this  State,  too  well 
and  long  settled  to  be  departed  from,  that  in  examining  into  the 
character  of  a  witness  sought  to  be  impeached,  the  inquiry  is  not 
limited  to  character  for  truth  and  veracity,  but  may  extend  to  his 
general  moral  character.     Notwithstanding  such  extension  of  the 
rule,  immoral  conduct  in  any  one  particular,  however  it  may  bear 
on  the  question  of  general  character,  cannot  be  put  in  evidence 
for  this  purpose.     By  a  notorious  want  of  chastity,  a  female  will 
certainly  obtain  a  bad  character,  and  her  general  reputation,  if 
she  has  acquired  any,  may  be  given  in  evidence  to  impeach  her ; 
but  not  the  particular  and  independent  fact  that  she  is  a  prosti- 
tute, or  keeps  a  house  of  ill-fame.     The  cause  producing  her  bad 
character  cannot  be  inquired  into,  unless  on  cross-examination. 
Holland  v,  Barnes,  53  Ala.  83  ;  Motes  v.  Bates,  80  Ala.  387.  The 
evidence   as   to  the  character  of  the  house  kept  by  the  witness 
sought  to  be  discredited,  and  as  to  the  orders  of  the  municipal 
authorities  in  reference  to  her,  was  properly  excluded. 
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3.  The  first  charge  requested  by  defendant  is  argumientative. 
We  have  repeatedly  declared  that  mere  arguments  on  specific  parts 
of  the  evidence,  which  may  be  properly  addressed  to  the  jury, 
should  not  be  formulated  into  legal  propositions,  and  announced 
to  them  as  such.  There  is  no  error  in  refusing  charges  of  this 
character.  Hussey  v.  State,  86  Ala.  34  ;  Hawes  v.  State,  88 
Ala.  37. 

4.  That  a  party  suing  for  damages,  for  an  injury  caused  by  the 
negligence  of  another,  has  on  him  the  burden  to  prove  such 
negligence,  and  that  it  was  the  proximate  cause  of  the  injury,  is 
an  elementary  principle.  Necessity  has  modified  the  rule  in  the 
case  of  a  passenger  on  a  railway  train,  but  not  to  the  extent  of 
entire  exemption  from  the  necessity  to  make  a /rrVw^z  yif/r  case 
of  negligence.  Proof  of  mere  injury,  without  more,  does  not  raise 
a  presumption  of  negligence  sufficient  to  impose  on  the  company 
the  burden  to  prove  due  care  on  its  part.  In  order  to  recover,  it 
is  incumbent  on  plaintiff  to  show  an  accident  from  which  the 
injury  resulted,  or  circumstances  of  such  character  as  impute 
negligence.  Railway  companies  are  bound  to  exercise  a  high 
degree  of  care  in  providing  tracks  and  plants,  locomotives  and 
cars,  competent  and  skillful  employees,  and  all  other  agencies  and 
appliances  required  in  the  safe  transportation  of  passengers  and 
freight.  When  it  is  shown  that  an  accident  happens  which  would 
not  ordinarily  have  happened  if  due  care  and  foresight  had  been 
exercised — such  as  from  the  derailment  of  the  train,  or  defect  of 
the  track  or  machinery,  or  from  a  collision,  or  from  the  breakage, 
or  defective  condition  of  any  of  the  appliances  employed  in  the 
business,  or  the  method  of  their  use — negligence  may  be  pre- 
sumed, or  inferred ;  proof  of  an  accident  of  such  nature,  or  under 
such  circumstances,  establishes  a /rrw^yJir/Vr  case  of  negligence. 
D.  L.  and  W.  R.R.  Co.  v.  Napheys,  i  Am.  and  Eng.  R.R.  Cas, 
52-59,  n.  ;  2  Wood's  Rail.  1096,  n.  ;  i  Whart  Ev.  ^  359.  The 
rule  is  clearly  and  comprehensively  stated  in  Transportation  Co. 
V,  Downer,  11  Wall.  129,  by  Field,  J.:  "A  presumption  of 
negligence  from  the  simple  occurrence  of  an  accident  seldom 
arises,  except  when  the  accident  proceeds  from  an  act  of  such  a 
character  that,  when  due  care  is  taken  in  its  performance,  no 
injury  ordinarily  ensues  from  if  in  similar  cases,  or  where  it  is 
caused  by  the  mismanagement  or  misconstruction  of  a  thing  over 
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which  the  defendant  has  immediate  control,  and  for  the  manage- 
ment and  construction  of  which  he  is  responsible." 

The  injury  occurred  on  a  street  car  drawn  by  horses.  When 
plaintiff  proved  that,  on  the  stoppage  of  the  car,  she  at  once 
walked  out  on  the  platform  to  get  off,  and  while  in  the  act  of 
alighting,  the  driver  suddenly  started  the  car  with  a  jerk,  which 
caused  her  to  fall,  whereby  she  was  injured,  she  established  a 
prima  facie  case  of  negligence  in  the  management  of  the  car ;  the 
burden  of  proof,  which  primarily  rested  on  her,  was  uplifted,  and 
the  burden  of  disproof  thrown  on  defendant.  She  was  not  re- 
quired to  make,  in  the  first  instance,  other  and  further  proof, 
that  the  car  did  not  stop  long  enough  to  enable  her  to  get  off 
with  safety.  On  the  case  made  by  the  evidence,  negligence  vel 
non  became  a  question  of  inquiry  by  the  jury  on  the  entire  testi- 
mony.    Ga,  Pac.  R'y  Co.  v,  Hughes,  87  Ala.  610. 

When  the  evidence  is  in  equipoise,  the  verdict  must  be  against 
the  party  on  whom  the  burden  of  proof  primarily  rested ;  but,  in 
a  civil  case,  a  verdict  may  be  based  upon  a  preponderance  of  the 
evidence,  if  such  preponderance  is  sufficient  to  satisfy  the  minds 
of  the  jury.  Vandewater  v.  Ford,  60  Ala.  610.  It  can  seldom 
be  said  that  the  issue  is  not  in  uncertainty  to  some  degree,  when- 
ever there  is  a  conflict  of  evidence.  The  latter  clause  of  the 
charge  requested  by  defendant,  to  the  effect  that  if  all  the 
testimony  in  the  case  left  the  jury  in  uncertainty  as  to  whether 
the  plaintiff  was  injured  by  the  carelessness  of  defendant's  driver, 
they  must  find  for  the  defendant,  lays  down  the  rule  too  exact- 
ingly ;  the  jury  would  probably  have  understood  from  the  in- 
struction that  they  must  be  clearly  convinced.  The  fourth  and 
fifth  charges  asked  by  defendant,  as  framed,  were  calculated  to 
mislead  the  jury  as  to  the  measure  of  proof.  Wilkinson  v,  Searcy^ 
76  Ala.  176;  Lehman  v,  Kelly,  68  Ala.  192. 

Affirmed. 
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BIRMINGHAM  UNION  RAILWAY  CO.  v.  SMITH,  (i) 

Supreme  Courts  Alabama^  Novefnber^  1889. 
•  [Reported  in  90  Ala.  60.] 

NEGLIGENCE  TO  START  A  STREET  CAR  WHILE  A  PASSENGER 
IS  ALIGHTING. — It  is  the  duty  of  the  driver  of  a  street  railway  car 
drawn  by  horses,  when  signaled  to  stop,  not  only  to  stop  a  reasonable 
time  to  allow  passengers  to  alight,  but  to  see  and  know  before  he  starts 
the  car  again,  that  no  passenger  is  in  the  act  of  alighting,  or  in  any 
other  perilous  position,  and  if  he  fail  in  any  of  these  respects,  and  an  in- 
jury results,  the  railway  company  is  liable. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Action  by  Malinda  Smith  against  the  appellant,  a  corporation 
-engaged  in  operating  a  line  of  street  railway  cars,  in  Birmingham 
and  vicinity,  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff  as  she  alighted  from  one  of  the  cars  on  which  she  had 
been   riding  as  a  passenger.     Suit  was  commenced  August  27, 
1888.     The  cause  was  tried  on  issue  joined  on  the  pleas  of  not 
guilty  and  contributory  negligence,  and  resulted   in  a  verdict  for 
plaintiff  for  $1,000.     The  facts  of  the  case  are  thus  stated  in  the 
bill  of  exceptions:     "The  plaintiff  introduced  evidence  tending 
to  show  that,  on  June  27,  1888,  she  was  a  passenger  on  one  of 
the  defendant's  street  cars  near  Avondale,  in  said  county;  that  it 
was  a  close  car,  was  full  of  passengers,  and  was  drawn  by  mules, 
the  place  for  passengers  to  get  off  and  on  being  at  the  rear  end; 
that  another  passenger,  in  the  car  rang  the  bell  in  Avondale,  and 
the  car  stopped ;  that  the  driver  was  then  standing  in  the  centre 
of  the  front  platform,  and  had  control  of  the  car,  there  being  no 
conductor;  that  plaintiff  rose   from  her  seat  while  the  car  was 
standing  still,  and  went  to  the   rear  end  to  get  off ;  that  four  or 
five  other  persons  got  off  before  her,  and  as  she  was  in  the  act  of 
stepping  from  the  car,  before  both  of  her  feet  were  off,  the  car 
started  with  a  jerk,  and  she  was  thrown  to  the  ground  with  her 
face  down,  after  making  three  or  four  quick  steps  straight  out 
from  the  car ;  and  that  she  was  assisted  in  getting  off  the  car  by 

I.  Cited  in  Highland  Ave.  etc.  R.  Causler,  97  Ala.  235,  2  Am.  Neg. 
Co.  V,  Burt,  92  Ala.  291,  2  Am.  Cas.  85;  L.  &  N.  R.  Co.  v.  Lee,  97 
Neg.  Cas.  73;  G.  &  A.  R'y  Co.  v,      Ala.  325,  2  Am.  Neg.  Cas.  91. 
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one  Weiser,  vrho  placed  his  hand  under  her  arm,  but  removed  it 
as  she  vras  stepping  from  the  car,  and  about  the  time  the  car 
started.      The  evidence  of  the  plaintiff  showed,  also,  that  she  was 
injured  by   said  fall,  the  character  of  said  injuries,  and  that  her 
{all  was  caused  by  the  said  starting  of  the  car  while  she  was  in 
the  act  of  stepping  from  it  to  the  ground;  and  there  was  evidence 
on  the  part  of  the  defendant  tending  to  show  that  her  fall  was 
not  caused  by  the  starting  of  the  car,  or  any  other  fault  of  the 
defendant.     The  bell  in  the  car  was  provided  for  passengers  to 
ring,  when  they  desired  the  cars  stopped  to  allow  them  to  get  off. 
The  plaintiff's  evidence  showed,  also,  that  she  arose  from  her  seat 
as  soon  as  the  car  stopped,  and  proceeded  to  get  out,  and  went 
out  as  fast  and  as  quick  as  she  could  in  view  of  the  crowded  con- 
dition of  the  car,  and  of  the  fact  that  other  passengers  were  also 
going  out,  some  of  whom  preceded  her ;  and  there  was  no  con- 
flict in  the  evidence  on  this  point,  except  the  testimony  of  the 
driver,  hereinafter  set  out,  as  to  the  length   of  -  time   the  car 
stopped.     There  was  no  evidence  in  the  case,  on  behalf  of  either 
party,  tending  to  show  that  the  car  started  any  earlier  than  at  the 
point  of  time  at  which  plaintiff  was  in  the  act  of  stepping  from  it 
to  the  ground.     Defendant  introduced  evidence  tending  to  show 
that  it  was  the  duty  of  the  driver  of  said  car  to  stand  on  the 
front  platform,  where  he  could  control  the  mules  and  the  brakes ; 
that  it  was  his  duty  to  stop  the  car  when  the  bell  was  rung,  for 
those  passengers  to  get  off  who  desired  to  do  so ;  that  the  bell 
was  rung,  and  the  car  was  stopped,  just  before  the  time  when 
plaintiff  got  off  said  car,  and  remained  at  a  standstill  the  usual 
length  of  time  for  those  passengers  to  alight  who  desired  to  do 
so,   that  is,  a  minute  or  more ;  that  the  car  was  standing  still 
when  the  plaintiff  got  off ;  that  she  stepped  from  the  car,  and 
stumbled  and  fell  after  taking  three  or  four  steps  on  the  ground, 
and  that  there  was  no  jerking  or  starting  of  the  car  at  the  time 
she  was  alighting  from  it." 

This  being  "  all  the  evidence  in  the  case,"  defendant  requested 
five  charges  in  writing,  and  duly  excepted  to  their  refusal.  The 
fourth  and  fifth  charges  are  in  the  opinion,  and  the  others  were 
as  follows:  i.  **  If  the  jury  believe  from  the  evidence  that  the 
moment  plaintiff  started  to  get  off  the  car  was  simultaneous  with 
the  starting  of  the  car,  they  must  find  for  the  defendant."     2.  "If 
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the  evidence  in  the  case  leaves  the  jury  in  doubt  and  uncertainty^ 
whether  the  car  was  put  in  motion  when  plaintiff  was  in  the  act 
of  getting  off,  or  whether  the  moment  she  started  to  get  off  was 
simultaneous  with  the  starting  of  the  car,  then  they  must  find  for 
the  defendant."  3.  "If  the  jury  believe  from  the  evidence  that 
the  car  was  in  motion  when  the  plaintiff  attempted  to  get  off,  they 
must  find  for  the  defendant." 

The  refusal  of  each  of  the  charges  asked  is  assigned  as  error. 

Hewitt,  Walker  &  Porter,  for  appellant,  cited:  R.R.  Co. 
V,  Jones,  83  Ala.  376;  Poulin  v.  R'y  Co.,  61  N.  Y.  621 ;  Raben 
V.  R.R.  Co.,  33  A.  &  E.  R.R.  Cas.  520;  Strauss  v.  R.R.  Co.,  27 
lb.  179;  Brown  v,  R.R.  Co.,  8  lb.  383;  Shear.  &  Redf.  Negf. 
^508. 

Sterrett  &  Campbell,  for  appellee,  cited :  R'y  Co.  v.  Mun- 
ford,  3  A.  &  E.  R.R.  Cas.  312-15  ;  36  N.  Y.  378-81  ;  38  N.  Y. 
131  i  75  Penn.  St  83 ;  5  Amer.  Rep.  71 ;  Thomp.  on  Carr.  of 
Pass.  443. 

McClrtlan,  J. — The    exceptions   reserved  go   to  the  action 
of  the  trial  court  in  refusing  to  give  five  charges  requested  by  the 
defendant   below.      Of    these  the   first,  second   and  third   were 
abstract.     We  find  no  evidence  in  the  record  tending  to  show 
"  that  the    moment  the   plaintiff  started  to  get  off  the   car  was 
simultaneous  with  the  starting  of  the  car,"  or  *'  that  the  car  was 
in  motion  when  the  plaintiff  attempted  to  get  off  the  car ;  "  and 
these  are  the  facts  upon  which  these  charges  based  defendant's 
right  to  a  verdict.     On  the  contrary,  plaintiff's  evidence  tended 
to  show  that  the  car  was  standing  still  when  she  attempted  to  get 
off,  and  was   started  forward  "  with  a  jerk  "  when  that   attempt 
had  been  so  far  executed  as  that  she  was  in  the  act  of    step- 
ping off,  having  one  foot  on  the  step  and  the  other  approaching, 
if  it  had  not  touched,  the  ground  ;  and  the  evidence  of  defendant 
tended  to  show  that  the  plaintiff  was  entirely  off  and  free  from 
the  car  before  it  was  again  started. 

The  fourth  and  fifth  charges  requested  by  defendant,  and  re- 
fused, present  the  real  question  involved  on  this  appeal.  They 
are  as  follows :  4.  **  If  the  car  was  stopped  a  sufficient  length 
of  time  for  the  plaintiff  to  get  off  the  car,  by  the  exercise  of 
ordinary  diligence,  then  you  must  find  for  the  defendant,  unless 
you  believe  from  the  evidence  that  the  driver  started  the  car  in 
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tnotion  while  the  plaintiff  was  getting  off  the  car,  and  knew  she 
was  getting  off  the  car  when  he  started  the  car."  5.  "If  the  de- 
fendant's car  >vas  stopped  for  a  reasonable  length  of  time, 
sufficient  to  have  permitted  the  plaintiff  to  have  gotten  off 
safely  by  the  exercise  of  reasonable  diligence  on  her  part,  then 
you  must  find  for  the  defendant,  unless  the  evidence  shows  that 
defendant's  cardriver  knew,  or  had  good  reason  to  know,  that 
plaintiff  was  in  the  act  of  getting  off  the  car,  or  in  a  place  of 
danger  when  he  started  the  car." 

The  doctrine  of  these  charges,  certainly  as  formulated  in  the 
last  charge  quoted,  is  thoroughly  well  established  with  respect  to 
the  ordinary  railways  of  the  country.  Raben  v.  Central  Iowa  R'y 
COf  33  Am.  &  E.  R.R.  Cas.  520,  and  cases  cited;  Strauss  v.  C. 
St  J.  &  C.  B.  R.R,  Co.,  27  lb,  170;  S.C.,  75  Mo.  175  ;  86  Mo. 
421  ;  G.  C.  &  S.  F.  R.R.  Co.z'.  Williams,  8  S.  W.  Rep.  78;  Penn. 
R.R.  Co.  7'.  Peters,  30  Am.  &  E.  R.R.  Cas.  607-614. 

Trains  on  such  railroads  are  run  on  schedules.    They  stop  only 
at  designated  stations,  to  receive  and  discharge  passengers.     The 
conductor  knows  in  advance  how  many  passengers  are  to  alight 
at  a  given   station.     He  may,  therefore,  determine  with  sufficient 
accuracy  >vhat  would  be  a  reasonable  time  for  the  train  to  stop  to 
enable   passengers  for  that  station  to  alight,  by  the  exercise  of 
ordinary  diligence  on  their  part.     The  law,  therefore,  imposes  on 
him  the  duty  of  holding  the  train  for  such  reasonably  sufficient 
time.     It  is  not  practicable  for  him  to  keep  a  watch  upon  all  the 
exits  from  a  train  of  cars.     Not  infrequently  he  has  other  things 
to  do  at  stations  where  his  train  stops.     The  law,  therefore,  does 
not  impose  on  him  the  duty  of  seeing  and  knowing  that  all  of  the 
passengers,  intending  so  to  do,  have  alighted.     Unless  he  knows 
or  has  good  reason  to  believe  to  the  contrary,  he  may  act  upon 
the  presumption  that  passengers  have  availed  themselves  of  the 
ample  time  allowed,  and  gotten  off  the  train.     These  reasons, 
which  support  the  proposition  of  the  fifth  charge,  as  to  the  cross- 
country steam  railways,  do  not  obtain  with  respect  to  a  horsecar 
railway.     They  have  no  stations,  no  regular  stopping  places,  no 
schedules.     The  driver,  cannot  know  beforehand  where  any  pas- 
senger intends  to  alight,  or  how  many  passengers  desire  to  get  off 
at  any  place  where  he  is  signaled  to  stop.     When  he  is  signaled 
to  stop  he  must  then  inform  himself  by  looking  and  seeing  as  to 
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how  many  of  his  passengers  desire  and  intend  to  alight.  With- 
out this  he  can  have  no  conception  of  the  length  of  time  the  car 
should  remain  stationary.  Having  rendered  his  car  immovable 
by  applying  the  brakes,  he  has  nothing  else  to  do  than  to  see 
who  intend  getting  oflF,  and  to  know  that  they  are  safely  off  be- 
fore the  car  is  again  started.  It  is  entirely  practicable  for  him 
to  do  this.  The  only  exits  are  under  his  immediate  observation, 
and  there  is  no  other  duty  incumbent  on  him  at  the  time  to  divert 
his  attention  from  them  and  the  alighting  passengers. 

Our  opinion  is,  that  it  is  the  duty  of  the  driver  of  a  horsecar, 
when  signaled  to  stop,  at  least  to  ascertain  who  and  how  many 
of  his  passengers  intend  to  alight  at  that  place,  to  wait  a  sufficient 
length  of  time  to  enable  them  to  alight  in  safety  by  the  exercise 
of  reasonable  diligence,  and,  in  any  event,  to  see  and  know  that 
no  passenger  is  in  the  act  of  alighting,  or  is  otherwise  in  a  posi- 
tion which  would  be  rendered  perilous  by  the  motion  of  the  car, 
when  he  again  puts  the  car  in  motion.     If  he  fail  in  any  of  these 
respects,  and  injury  results  from  such  failure,  his  employer  is 
liable.      Thompson  on  Carriers,  p.  443  ;    Poulin  v.  B.  &  S.  Av. 
R.R.  Co.,  61  N.  Y.  62 1  ;  Nichols  v,  S.  Av.  R.R.  Co.,  38  N.  Y.  1 3 1 ; 
Chic.  City  R'y  Co.  v.  Mumford,  3  Am.  &  E.  R.R.  Cas.  312-315. 
See,  also,  N.  B.  St.  R.R.  Co.  v,  Calderwood,  7  So.  Rep.  360;    89 
Ala.  247. 

Charges  4  and  5  were,  therefore,  properly  refused ;    and  the 
judgment  is  affirmed. 

MONTGOMERY  &  EUFAULA  RAILROAD  CO.  V. 

STEWART.  (!) 

Supreme  Courts   Alabama^  Nm^ember^  1890. 
[Reported  in  91  Ala.  421.] 

ATTEMPTING  TO  BOARD  A  MOVING  TRAIN— WHEN  NOT  NEG- 
LIGENCE.— A  person  who  attempts  to  board  a  moving  train  which 
should  have  come  to  a  full  stop  at  the  station  at  which  he  was  waiting, 
but  only  slackens  its  speed  to  the  rate  of  about  two  miles  an  hour  and 
the  conductor  called  out  '^  All  aboard,"  is  not  guilty  of  negligence. 

I.  Cited  in  Highland  Ave.  etc.  R.  Neg.    Cas.   78;   N.    B.    R'y   Co.   v, 

Co.    V,  Burt,   92  Ala.   291,  2  Am.  Liddicoat,  99  Ala.  545,  2  Am.  Neg. 

Neg.  Cas.  73;  Highland  Ave.  etc.  Cas.  99;   McLaren  v.  Ala.  Mid.  R*y 

Co.   V,  Winn,  93  Ala.  306,  2  Am.  Co.,  100  Ala.  506,  2  Am.  Neg.  Cas. 
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Under  the  facts  stated,  conceding  that  the  passenger  was  guilty  of 

negligence  in  attempting  to  get  on  the  moving  train,  the  railroad  would 

be  liable  for  injuries  sustained  when  it  was  proved  that  the  conductor, 

although  he  saw  the  dangerous  position  of  the  passenger,  gave  the  signal 

for  the  tradn  to  proceed  faster,  and  the  sudden  increase  of  speed  caused 

the  passenger  to  be  knocked  down  and  injured. 

MOVING  TRAIN  FROM  STATION— NEGLIGENCE.— Ordinarily  a  train 
is  only  required  to  stop  at  a  station  sufficiently  long  to  enable  passengers 
to  get  on  or  off  by  the  exercise  of  due  care  and  diligence  in  safety,  but. 
when  passengers  are  invited  to  board  a  train  that  only  slackens  its  speed 
to  a  slow  rate,  it  is  incumbent  on  the  railway  employees  before  increas- 
ing the  speed  of  the  train  to  see  that  no  passenger  in  attempting  to  get 
on  or  off  is  placed  in  a  dangerous  position. 

CHARGE  TO  BE  CONSTRUED  AS  A  WHOLE.— A  general  charge  of 
the  court  ex  mero  motu  should  be  considered  as  a  whole ;  and  if,  taken 
as  a  whole,  it  states  the  law  correctly,  it  will  not  be  a  ground  for  reversal 
if  any  part  taken  by  itself  is  faulty. 

PLAINTIFF  MAY  TESTIFY  TO  HABIT  OF  GETTING  ON  AND  OFF 
TRAINS. — In  connection  with  all  the  attendant  circumstances  the  plain- 
tiff may  be  allowed  to  testify  that  he  had  been  in  the  habit  for  fifteen 
years  of  getting  on  and  off  the  defendant's  trains  at  the  station  where: 
the  accident  occurred. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Action  by  James  R.  Stewart  against  the  appellant  corpora- 
tion, to  recover  damages  for  personal  injuries  sustained  by 
him  while  attempting  to  get  on  board  of  a  train  of  cars  at  Perry's. 
Mills,  a  station  on  defendant's  road,  about  twelve  or  fifteen  miles- 
below  Montgomery.  According  to  plaintiff's  testimony,  when  the 
train  approached  the  station,  the  customary  signal  was  given  for 
it  to  stop,  and  the  signal  was  answered  as  usual;  but  the  train,  in- 
stead of  stopping,  only  checked  its  speed  to  about  two  miles  an 
hour;  and  on  the  conductor  calling  out  "All  aboard,"  plaintiff" 
caught  hold  of  the  hand  railing  at  the  end  of  one  of  the  cars,  and. 
attempted  to  ascend  the  steps,  but  failed  to  do  so,  was  dragged 
some  distance,  thrown  to  the  ground,  and  sustained  serious  in- 
juries in  his  arm  and  shoulder.  There  was  a  demurrer  to  each 
count   of    the  complaint,  which  was  overruled ;    and   issue  was 

107;  Ga«  Pac.  etc.  R.  Co.  v,  Lee,  92  Farmer,  97  Ala.  146;  Pannell  v,  N. 

Ala.  271 ;  Ala.  G.  S.  R.  Co.  v,  Fra-  F.  &  S.  R.  Co.,  97  Ala.  304;  Ala. 

zier,  93  Ala.  47;  Ala.  G.  S.  R.  Co.  v,  etc.  R.  Co.  v.  Martin,  100  Ala.  511  • 

Hill,  93  Ala.  322;  R.  &  D.  R.  Co.  v,  L.  &  N.  R.  Co.  v.  Hurt,  101  Ala.  513^ 
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joined  on  the  pleas  of  not  guilty  and  contributory  negligence. 
Under  the  rulings  of  the  court,  the  plaintiff  had  a  judgment  on 
verdict  for  $1,500.  The  assignments  of  error  embrace  all  the 
rulings  on  the  pleadings  and  evidence,  charges  given,  and  the  re- 
fusal of  charges  asked. 

Arrington  &  Graham,  for  appellant. 

Tompkins  &  Troy,  for  appellee. 

McClellaii,  J, — It  is  not  controverted  that  the  train   which 
caused  the  injury  complained  of  should  have  been,  and  w^as  not, 
brought  to  a  full  stop  at  Perry's  Mill,  on  the  occasion  in  question. 
Its  speed  was  reduced  to  a  rate  not  in  excess  of  two  miles   an 
hour,  in  recognition  of  a  signal  to  stop ;  and  it  proceeded   past 
the  station  at  that  rate,  giving  no  indications  of  coming  to  a 
standstill,  but,  on  the  contrary,  it  seemed  that  the  employees  had 
no  intention  of  stopping,  or  affording  persons  intending  to  take 
passage  any  further  opportunity  to  do  so,  than  was  incident  to 
the  slow  rate  to  which  the  speed  of  the  train  had  been  reduced. 
The  gravamen  of  each  count  of  the  complaint  is,  that  while  the 
plaintiff,  who  intended,  was  entitled,  and  was  attempting  to  board 
the  cars,  was  in  such  juxtaposition  with  them  as  that  any  sudden 
and  unexpected  acceleration  of  their  speed  involved  great  peril 
to  him,  the  conductor,  with  a  full  knowledge  of  plaintiff's  posi- 
tion, caused  the  train  to  lurch  forward  **  with  a  jerk,"  so  violently 
and  unexpectedly  as  to  throw  plaintiff  to  the  ground,  and  inflict 
the  injuries  complained  of.     It  is  wholly  immaterial  on  the  case 
thus  presented,  whether  plaintiff  himself  was  negligent  in  assum- 
ing the  position  he  occupied,  or  whether  he  assumed   it  on  the 
invitation,    or   at   the   direction   of   the  defendant's  employees. 
Their  knowledge  that  he  had  assumed  it,  which  is  alleged,  and 
which  is  supported  by  a  tendency  of  the  evidence,  coupled  with 
the  knowledge,  which  must  be  imputed  to  them,  that  to  suddenly 
increase  the  speed  of  a  train  while  he  was  so  situated  would  natu- 
rally endanger  him,  devolved  upon  them  the  duty,  not  only  of 
using  all  reasonable  effort  to  avoid  disaster  to  him,  if  his  position 
was  perilous  in  and  of  itself,  but  also,,  and  this  whether  the  posi- 
tion was  in  itself  a  dangerous  one  or  not,  the  imperative  duty  of 
abstaining  from  any  act  which  would  increase  existing  peril,  or 
create  danger  where  none  existed  before.     Conceding,  therefore, 
that  plaintiff  was  negligent  in  attempting  to  board  the  moving 
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train  as  alleged  in  the  first  count,  or  in  holding  onto  the  railing 
of  the  steps  and  keeping  pace  with  the  train,  as  alleged  in  the 
second  count,  yet,  if  the  danger  might  have  been  avoided  by  due 
care  on  the  part  of  defendant's  employees  after  they  discovered 
the  peril,  or  if  the  injury  would  not  have  been  inflicted  but  for 
their  affirmative  act  in  negligently  increasing  the  speed  of  the 
train,  knowing  that  thereby  plaintiff's  safety  would  be  imperiled, 
as  they  must  be  holden  to  have  known,  the  defendant  company 
is  liable  notwithstanding  the  plaintiff's  own  original  negligence. 
Thomp.  on  Trial,  <^  1683 ;  Williams  v.  N.  P.  R.  Co.,  1 1  Am.  &  E. 
R.R.  Cas.  421  ;  R.R-  Co.  v.  Stem,  19  lb.  30;  Romick  v.  R.R.  Co., 
15  lb.  288;  Beenes  v,  R.R.  Co.,  10  lb.,  658;  Kelly  v.  R.R.  Co., 
35  lb.  396;  Hays  v,  R.R.  Co.,  34  lb.  97;  R.R.  Co.  v.  Burdye, 
18  lb.  192 ;  Frazer  v,  S.  &  N.  R.R.  Co.,  81  Ala.  185. 

Moreover,  we  are  by  no  means  prepared  to  say,  that  on  the 
case  as  presented  by  the  first  count  of  the  complaint,  and  sup- 
ported by  a  tendency  of  the  testimony,  the  plaintiff  was  guilty  of 
contributory  negligence  at  all.  The  test  in  this  connection  is  not 
always  found  in  the  failure  to  exercise  the  best  judgment,  or  use 
the  wisest  precautions ;  the  influences  which  ordinarily  govern 
human  action  are  to  be  considered,  and  what  would  under  some 
circumstances  be  a  want  of  due  care  would  not  be  such  under 
others.  Lent  xk  N.  Y.  C.  etc.  R.R.  Co.,  120  N.  Y.  467.  Indeed, 
we  apprehend  that  it  can  in  no  case  be  said,  as  matter  of  law,  to 
be  negligence  to  get  on  or  off  a  train  moving  at  a  rate  of  speed 
not  in  excess  of  two  miles  an  hour,  C.  R.  &  B.  Co.  v.  Miles,  88 
Ala,  256 ;  and  this  wholly  irrespective  of  any  invitation  or  direc- 
tion to  alight  or  board  emanating  from  employees,  or  deducible 
from  circumstances. 

In  this  case,  however,  it  is  alleged,  and  the  averment  is  sup- 
ported by  the  testimony  offered  for  the  plaintiff,  that  the  con- 
ductor, while  the  train  was  in  motion,  and  to  all  appearances 
would  not  come  to  a  full  stop  at  all,  instructed  or  directed  the 
plaintiff  to  get  on  the  cars,  by  calling  out  to  him  "  All  aboard." 
The  danger  of  an  attempt  to  board  not  being  obvious,  as  we  have 
said,  the  law  is  well,  and  has  been  long  settled,  that  the  plaintiff 
was  in  no  wise  negligent,  or  lacking  in  due  care,  to  rely  upon  the 
assurance  thus  impliedly  given  by  the  employee,  that  it  was  safe 

to  make  the  attempt  to  board  in  compliance  with  the  direction  of 
Vol.  II.— 5 
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the  conductor.  2  Am.  and  Eng.  Encyc.  of  Law,  762  ;  Bucher  v^ 
N.  Y.  C.  etc.  R.R.  Co.,  98  N.  Y.  128;  R.R.  Co.  v.  Leopley,  27 
Am.  and  Eng.  R.R.  Ceis.  167  ;  Lent  v.  N.  Y.  C.  etc.  R.R.  Co., 
120  N.  Y.  467  ;  Filer  v.  R.R.  Co.,  59  N.  Y.  351  ;  B.  &  O.  R.R. 
Co.  V,  Kane,  69  Md.  1 1  ;  S.  C,  9  Am.  St.  Rep.  387  ;  Bridges  v, 
U.  St.  R'y  Co.,  12  Am.  St.  Rep.  518;  Cincinnati  R'y  Co.  v^ 
Cooper,  112  Ind.  26;  C.  R.  &.  B.  Co.  v.  Miles,  88  Ala.  256. 

But,  aside  from   all   this,  the  situation  created  by  defendant's 
servants,  as  averred,  and  as  supported  by  the  tendencies  of  the 
evidence,  was  in  itself  an   invitation,  to  those  waiting   at   that 
station  for  the  train,  to  get  aboard  it,  and   in  the  nature  of  an 
authoritative  assurance  that  it  was  safe  for  them  to  do  so.      Con- 
fessedly the  train  ought  to  have  stopped,  was  signaled  to  stop,, 
recognized  the  signal,  and  slowed  down  to  a  speed  of  not  exceed- 
ing two  miles  an  hour  in  partial  obedience  to  it.     Confessedly, 
also,  it  did  not  stop,  nor  were  any  indications  given  of  a  purpose 
on  the  part  of  those  in  control  of  it  to  come  to  a  full  stop  ;   but^ 
on  the  contrary,  a  tendency  of  the  evidence  goes  to  show  that  no 
intention  to  fully  stop  was  evinced,  or  even  entertained  ;  and  to- 
all  appearances  the  only  opportunity  meant  to  be  afforded  plain- 
tiff to  get  on  was  such  as  he  might  enjoy  from  the  maintenance, 
while  passing  the  station,  of  the  low  rate  of  speed  to  which  the 
train  had  been  reduced.     That  a  situation,  so  to  speak,  or  an 
aspect  of  affairs,  may  be  produced  by  trainmen   which   will  as 
fully  import  an   invitation  or  direction   to  action  on  the  part  of 
passengers  as  would   oral  instructions  by   employees,  we   do  not 
doubt.     Solomon  v,   Manhattan   R'y  Co.,  103  N.  Y.  437.     That, 
if  the  jury  found  the  facts  stated  above,  and  which  are  alleged  in 
the  complaint,  to  exist,  they  would  have  been  authorized  to  find 
further  that  an  invitation  to  plaintiff   to    board    the   train    was 
involved  in  them>  is  equally  clear.     So  finding,  it  follows,  as  a 
matter  of  course,  the  danger  not  being  obvious,  that  plaintiff  was 
not  negligent  in  making  the  attempt  to  get  on  the  slowly  moving 
train.     Authorities  supra. 

Moreover,  if  the  facts  referred  to  were  found  by  the  jury,  they 
involved  and  served  to  impose  another  important  duty  upon 
defendant's  employees,  with  respect  to  the  knowledge  they  must 
have  that  no  passenger  is  in  a  position  of  danger  before  accelerat- 
ing the  movement  of  the  train.     Ordinarily  the  full  duty  of  train- 
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men  in  that  connection  is  performed  when  the  train  is  brought  to 
a  standstill  for  a  length  of  time  which  is  reasonably  sufficient  to 
enable  passengers  to  get  on  or  off  by  the  exercise  of  due  care  and 
diligence  on  their  part ;  and  when  this  is  done  there  is  no  duty 
resting  on  employees    to  see  and  know  that  passengers  desiring 
to  alight  have  done  so,  or  that  persons  desiring  to  take  passage 
are  safely  on  board.      Raben  v,   R*y   Co.,  35   N.   W.  Rep.  645 ; 
Straus  V.  R'y   Co.,  75   Mo.   185  ;  S.  C,  86   Mo.  421  ;   R'y  Co.  v, 
Williams,  8  S.  W.  Rep.  78 ;  R.R.  Co.  v,  Peters,  9  Atl.  Rep.  317. 
Where,  however,  a  reasonable  opportunity  is  not  afforded  by 
holding  the  train  stationary  for  passengers  to  get  on  or  off,  but 
they  are  invited  and  expected  to  do  so  while  the  train  is  moving 
at  a  low  rate  of  speed,  a  diflFerent  rule  ought  to  obtain,  and  in  our 
opinion  does  obtain.      An  invitation  thus  conveyed  implies,  at 
least,  an  assurance  that  the  momentum  will  not  be  increased  until 
all  persons  desiring  to  come  aboard  have  done  so,  and  imposes  a 
correlative  duty  on  those  in  charge  of  the  train  not  to  increase 
the  speed,  without  knowing  that  no  person  intending  to  act  on 
the  invitation  is  so  situated  as  to  be  imperiled  thereby.     They 
cannot,  in  other  words,  acquit  themselves  by  merely  maintaining 
the  slow  movement  sufficiently  long  for  persons  with  diligence  to 
get  on,  for  this  itself  is  a  wrong ;  and  as  there  is  no  obligation  on 
the  would-be  passenger  to  avail  himself  of  such  an  invitation, 
though  he  may  do  so  without  negligence,  they  have  no  right  to 
assume  that  he  will  avail  himself  of  it  immediately,  or  at  all,  in 
fact;   but  they  must  know  that  it  has  been  acted  on,  and  that 
there  is  no  one  in  an  exposed  position  when  the  increased  motion 
IS  imparted  to  the  train.     And  even  were  it  conceded  that  the 
plaintiff  was  negligent,  notwithstanding  the  invitation  or  direction 
conveyed  to  him  by  the  situation,  because  there  was  obvious  dan- 
ger in  so  acting,  it  was  none  the  less  the  duty  of  the  defendant's 
employees  to  see  that  the  status  quo  was  maintained  while  the  ef- 
fort was  being  made ;    and  the  company  would  be  liable  for  the 
consequences  of  their  failure  to  do  so,  notwithstanding  the  prior 
"negligence  of  the  plaintiff. 

The  evidence  was  conflicting  as  to  whether  the  train  was  sud- 
denly started  off  "  with  a  jerk  *'  while  plaintiflF  was  in  the  act  of 
stepping  upon  the  cars.  There  was  no  conflict,  however,  as  to 
the  points  that  the  conductor  saw  the  plaintiflF  when  the  attempt 
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was  made,  and  that  he  then  signaled  the  engineer  to  go  forward 
The  jury  may  have  found  that  that  signal  was  obeyed,  and  th<: 
train  made  thereby  to  lurch  suddenly  forward,  causing^  the  injurj 
complained  of.  We  are  not  prepared  to  say  but  that  they  might: 
have  legitimately  reached  the  further  conclusion,  that  the  act  ol: 
the  conductor,  done  with  a  knowledge  of  plaintiff  s  position,  wasi 
also  done  with  a  sense  on  the  part  of  the  conductor  of  the  proba- 
ble consequences  of  such  sudden  movement  to  the  plaintiff,  and 
unregardful  of  his  safety.  If  so,  this  would  be  such  g^ross  negli- 
gence and  recklessness  on  the  part  of  the  conductor  as  would  be 
the  legal  equivalent  of  that  wantonness  and  intentional  wrong- 
doing which  affords  a  predicate  for  the  imposition  of  punitive  or 
vindictive  damages.  A.  G.  S.  R.R.  Co.  v.  Arnold,  80  Ala.  600; 
A.  G.  S.  R.R.  Co  V.  Hill,  8  So.  Rep.  90;  L.  &  N.  R.R.  Co.  v, 
Watson,  at  present  term. 

Under  the  principles  we  have  declared,  each  count  of  the  com- 
plaint presented  a  good  cause  of  action,  and  the  demurrers  were 
properly  overruled.  Conceding  that  it  appears  from  each  count 
that  plaintiff  was  guilty  of  contributory  negligence,  yet  each 
presents  a  case  upon  which  recovery  might  be  had  notwithstand- 
ing such  contributory  negligence.  But  the  first  count  does  not 
show  contributory  negligence  at  all.  On  the  facts  there  alleged, 
the  act  of  the  plaintiff  was  not  negligent. 

A  careful  examination  of  the  charge  of  the  court,  which  is  set 
out  ///  cxtcnso,  leads  us  to  the  conclusion,  that  construed,  as  it 
must  be,  with  reference  to  the  evidence,  it  is  free  from  error.  It 
may  be  that  some  of  its  passages,  which  are  separately  excepted 
to  and  assigned  as  error,  would  be  objectionable,  standing  alone, 
and  dissociated  from  the  parts  which  precede  and  follow  them. 
But  the  doctrine  is  well  settled  in  this  court,  that  the  general 
charge  given  ex  tnero  motu  in  the  court  below  should  be  read  and 
construed  with  regard  to  the  connection  between  its  several 
sentences  and  propositions,  each  declaration  being  shaded  and 
interpreted  in  the  light  of  its  context ;  and  if  any  part,  when  so 
considered,  limited  or  expanded,  asserts  the  law  correctly,  it  wili 
not  furnish  ground  for  reversal,  however  faulty  the  clause  might 
be,  if  its  meaning  were  not  controlled  by  prior  or  subsequent 
passages.  Williams  v.  State,  83  Ala.  68  ;  O'Donnell  v,  Rodiger, 
76  Ala.  222.     Read  in  this   way,  every  proposition  asserted  by 
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the  trial  court,  which  is  made  the  basis  of  an  assignment  here,  is 
supported  by  one  or  another  of  the  doctrines  we  have  considered 
and  declared  above,  which  also  serve  to  determine  the  exceptions 
reserved  to  the  refusal  of  the  court  to  give  the  instructions  re- 
quested by  the  defendant,  against  the  appellant. 

The  custom  and  usage  of  the  defendant  in  respect  to  stopping 
its  trains  at  Perry's  Mill,  and  as  to  the  signal  to  stop,  the  response 
to  it  indicating  that  it  had  been  seen,  etc.,  the  precise  point  of 
stopping,  length  of  time  the  train  remained  stationary  ordinarily ; 
and  moreover,  the  knowledge  of  these  things  on  the  part  of  the 
plaintiff,  as  affecting  the  reasonableness  of  some  of  his  acts, 
especially  some  of  those  alleged  in  the  second  count  of  the  com- 
plaint, were  matters  involved  in  the  issue  presented  and  tried 
below.  As  relevant  to  these  matters,  and  certainly  to  plaintiff's 
knowledge  in  respect  to  them,  the  fact  that  he  had  been  in  the 
habit  of  getting  on  and  off  trains  at  that  point  for  fifteen  years^ 
we  think,  was  properly  allowed  to  go  to  the  jury. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

RtCHMOND  &  DANVILLE  RAILROAD  GO.  V. 

SMITH.  (I) 

Supreme  Courts  Alabama ,  November ^   1890. 

[Reported  in  92  Ala.  237.  ] 

WHEN  STOPPAGE  OF  TRAIN  AFTER  CALLING  OUT  NAME  OF 
STATION  IS  AN  INVITATION  TO  PASSENGER  TO  ALIGHT. 
— Calling  out  the  name  of  a  station  as  it  is  approached  by  a  train  is  not 
an  invitation  to  alight ;  but  if  it  is  soon  thereafter  brought  to  a  full  stop^ 
a  passenger  may  safely  conclude,  in  the  absence  of  notice,  that  the  train 
has  arrived  at  the  station,  and  attempt  to  get  off,  unless  the  surround- 
ings would  indicate  to  a  prudent  man  that  it  had  not  reached  the  proper 
landing  place.  And  where,  as  in  this  case,  the  facts  show  that  about  five 
o'clock  on  a  very  dark  morning,  after  the  porter  had  twice  called  the 
name  of  the  station,  the  train  stopped  at  a  water  tank  some  seventy-five 
yards  short  of  the  stadon,  and  the  conductor  testified  that  it  had  never 
stopped  there  before,  the  plaintiff,  a  passenger,  is  not  guilty  of  contribu- 
tory negligence  in  alighting,  and,  if  injured  by  stepping  on  trestle,  the 
company  will  be  liable. 

I.    Distinguishing    Smith  v.   Ga.         CitedinE.Tenn.  etc.  Co.  z/.  Holmes^ 
Pac  Ry.  Co.,  88  Ala.  538.  97  Ala.  332,  2  Am.  Neg.  Cas,  )2. 
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Appeal  from  the  City  Court  of  Birmingham. 

Action  by  the  appellee,  F.  W.  Smith,  against  the  appellant  cor- 
poration to  recover  damages  for  injuries  suffered  by  the  plaintiff, 
which  were  caused  by  the  alleged  negligence  of  the  defendant 
The  facts  appear  in  the  opinion.  The  case  was  tried  without  the 
intervention  of  a  jury,  and  upon  the  evidence  introduced,  the 
court  rendered  judgment  for  the  plaintiff,  from  which  the  defend- 
ant appealed. 

James  Weatherly,  for  appellant,  cited :  Smith  v.  Ga.  Pac 
R'y  Co.,  88  Ala.  538 ;  Tabe*'  v.  R.R.  Co.,  11  N.  Y.  489  ;  A.  G.  S. 
R.R.  Co.  2/.  Arnold,  84  Ala.  172 ;  A.G.  S.  R.R.  Co.  v.  Arnold,  80 
Ala.  604. 

J.  M.  McMaster,  for  appellee,  cited :  Smith  v.  Ga.  Pac.  R'y 
Co.,  88  Ala.  538;  Wood's  Rail.  ^  305,  p.  1123. 

Clopton,  J,— In  Smith  v,  Ga.  Pac.  R'y  Co.,  88  Ala.  538.  the 
following  propositions  were  declared  :    The  announcement  of  the 
name  of  a  station,  being  usually  intended  to  inform  the  passen- 
gers that  the  train  is  approaching  the  point  of  their  destination, 
so  that  they  may  prepare  to  get  off  when  the  train  stops,  is  not,  of 
itself,  an  invitation  to  alight;  but  if  the  train  is  soon  thereafter 
brought  to  a  full  stop,  a  passenger  may  safely  conclude,  in  the  ab- 
sence of  notice,  that  the  train  has  arrived  at  the  station,  and  at- 
tempt to  get  off,  unless  the  surroundings  and  circumstances  are 
such  as  would  show  to  a  reasonabjy  careful  and  prudent  man  that 
the  train  had  not  reached  the  proper  landing  place.    These  propo- 
sitions  rest  on  reason  and  experience,  are   justified  by  custom, 
conform  to  the  understanding  of  railroad  carriers  and  the  traveling 
public,  and  are  maintained  by  the  strong  current  of  authority. 
When  a  passenger,  acting  in  such  case,  under  a  reasonable  belief 
that  the  train  has  stopped  at  his  point  of  destination,  endeavors  to 
get  off,  using  ordinary  care,  and  is  injured  in  consequence  of  the 
train  having  stopped  short  thereof,  the  company  is  liable.    18  Am. 
&  E.  R.R.  Cas.  179. 

Application  of  these  principles  will  suffice  for  the  proper  de- 
termination of  this  appeal.  The  following  facts  are  undisputed: 
Plaintiff  was  a  passenger  on  defendant's  train,  Coalburg  being  his 
point  of  destination.  At  the  usual  place  the  engineer  blew  the 
whistle,  announcing  the  approach  of  the  train  to  Coalburg,  and 
the  porter    twice    called    the    name  of   the    station    in   the  car 
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•wYiere  the  plaintiff  was  seated.     A  few  moments  thereafter,  the 
train  v/as  brought  to  a  standstill  at  a  water  tank  about  seventy- 
five  yards  short  of  the  station.      Thereupon  the  plaintiff  immedi- 
ately left  his  seat,  followed  by  his  companion,  for  the  purpose  of 
getting  off,  >valked   to  the  front  platform  of  the  car,  took  hold  of 
the  rail  with   his  right  hand,  and,  losing  his  balance,  stepped  off 
and  fell  through  a  trestle  over  which  the  car  weis  standing.     It 
was  not  usual  for  the  train  to  stop  at  the  tank ;  the  conductor 
testified  that  it  had  never  stopped  there  before  within  his  recol- 
lection.    The  reason  for  stopping  on  this  occasion  was,  that  owing 
to  delay  caused  by  a  wreck  on  the  road,   the  engine  got    out 
of  water,  which  fact  was  unknown  to  the  conductor  and  other 
train  employees.      Not  knowing  that  the  engineer  intended  stop- 
ping the  train  at  the  tank,  and  supposing  it  had  arrived  at  the 
station,  the  conductor,  who  was  in  the  same  car  with  plaintiff, 
passed  through  to  the  front  platform  of  the  second-class  coach. 
The  bare  statement  of  these  facts,  without  argument,  shows  their 
sufficiency  to  induce  a  reasonable  belief,  that  the  train  had  arrived 
at  the  proper  stopping  place.     The  conductor,  who  was  familiar 
with   the  road,  so   believed,  and  certainly  more  will  not  be  re- 
quired of  a  passenger. 

This  brings  the  question,  whether  the  surroundings  were  such 
as  fairly  indicated  that  the  place,  where  plaintiff  attempted  to  get 
off,  was  not  the  station,  and  whether  he  exercised  such  care  as 
will  relieve  him  of  contributory'  negligence.  These  questions  may 
be  considered  together.  It  was  about  five  o'clock  in  the  morning 
and  very  dark.  There  was  a  building  at  the  station  near  the  road 
but  no  platform.  The  ground,  which  had  been  made  smooth  and 
level  with  cinders,  was  eight  or  ten  inches  from  the  steps  of  the 
coach.  There  was  a  light  in  the  station  house,  but  as  to  whether 
it  could  be  seen  from  the  outside  the  evidence  was  conflicting; 
the  preponderance  supporting  the  contention  of  plaintiff  that  it 
could  not  be  seen,  at  least  from  where  he  attempted  to  get  off. 
There  were  bright  lights  in  the  coaches,  and  there  is  evidence 
tending  to  show  that  the  trestle  could  be  seen  by  these  lights, 
but  the  testimony  of  the  conductor  is,  that  he  required  the  aid  of 
his  lantern  to  see  the  trestle  from  the  platform,  and  it  does  not 
appear  that  he  observed  the  trestle  when  he  passed  out  of  the 
t:ar;  he  did  not  discover  his  mistake  ab  to  the  train  not  being  at 
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the  station  until  he  had  reached  the  front  platform  of  the  coach 
next  in  front  of  the  car  in  which  plaintiff  was  seated.  Comparing 
the  facts  in  this  case  with  those  in  Smith  v.  Ga.  Pac.  R'y  Co., 
supra,  the  difference  in  the  cases  consists  in  stopping  a  train  at 
midday  in  a  long,  deep  cut,  clearly  showing  that  it  was  not  at  the 
landing  place,  and  stopping  in  the  darkness  of  the  nig-ht  at  a 
place  without  any  such  indications;  also,  in  stopping  a  train  at  a 
point  where  it  was  customary  and  necessary,  and  at  a  point  where 
it  had  never  been  stopped  before. 

It  was  the  duty  of  the  railroad  company  to  provide  at  the  sta- 
tion suitable  and  safe  egress  from  the  train,  and  plaintiff  had  the 
right  to  presume,  and  act  on  the  presumption,  that  this  duty  had 
been  performed.     He  was  not  required  to  stop  on  the  platform  of 
the  car  and  look  for  a  trestle,  the  presence  of  which  he  had  no 
cause  to  suspect.     Having  been  induced  by  the  conduct  of  the 
company's  employees  to  reasonably  believe  that  the  train  >vas  at 
the  station,  he  was  also  authorized  to  believe  that  he  could  de- 
scend the  steps  to  the  ground  with  safety.     The  name  of  the  sta- 
tion having  been  announced,  it  was  natural  that  the  passengers- 
destined  for  Coalburg  would  commence  to  leave  the  train  as  soon 
as  it  was  brought  to  a  full  stop,  and  the  stopping  of   the  train, 
under  such  circumstances  on  a  dark  night,  jeopardized  the  passen- 
gers.    The  train  having  been  stopped  at  an  unusual  place,  short 
of  the  station,  it  was  the  duty  of  those  in  charge  to  use  all  due 
precaution  to  protect  the  passengers  from  injury,  especially  when 
it  is  dark  and  the  train  is  stopped  on  a  trestle  or  other  place  oi 
danger.     Some  notice  or  warning  should  have  been  given.     The 
conductor's  ignorance  of  the  intention  to  stop  the  train  at  the 
tank  is  no  excuse;    due  precaution  required  the  engineer,  who 
knew  the  necessity  to  get  water  and  the  danger  of  the  place,  to 
inform  the  conductor,  or  some  other  employee,  that  the  passengers 
might  be  notified  or  warned  not  to  get  off.     Human  life  cannot  be 
thus  carelessly  endangered  with  impunity.     i8  Am.  &  E.  R.R. 
Cas.  272. 

An  examination  of  the  evidence  satisfies  us  that  the  plaintiffs 
injury  was  the  natural  and  proximate  result  of  the  negligence  of 
defendant's  employees,  and  that  his  negligence  did  not  contribute 
thereto.  The  case  having  been  tried  without  a  jury,  it  is  unnec- 
essary to  consider  the  rulings  on  evidence;  for  if   the  conductor 
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had  been  allowed  to  answer  the  questions  objected  to,  it  would 
not  have  changed  the  result 
Affirmed. 

HIGHLAND  AVENUE  &  BELT  RAILROAD  CO.  V. 

BURT.  (I) 

Supreme  Court,  Alabama,  November,  1890. 

[Reported  in  92  Ala.  291.] 

STARTING  CARS— CONDUCTOR'S  DUTY— PASSENGER  AUGHT- 
INC.  —In  the  case  of  ordinary  railroads,  after  a  conductor  has  waited  at 
a  regular  station  a  reasonable  length  of  time  to  permit  passengers  to  get 
on  or  off  the  train,  he  may  then  start  it,  unless  he  sees  some  person  in 
the  act  of  alighting  or  in  a  like  perilous  position,  but  where  the  cars  are 
drawn  by  horses  or  dummy  engines,  and  there  are  no  fixed  stopping  places, 
it  is  the  duty  of  the  conductor  not  only  to  stop  a  reasonable  time,  but 
before  giving  the  signal  to  start,  to  see  that  no  passenger  is  in  the  act  of 
alighting. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Action  by  the  appellee,  Margaret  A.  Burt,  against  the  appellant 
corporation,  to  recover  damages  for  personal  injuries,  alleged  to 
have  been  sustained  on  account  of  the  negligence  of  the  defend- 
ant's employees.  Plaintiff's  testimony  tended  to  show  that  she 
boarded  one  of  the  defendant's  dummy  trains  in  Birmingham ; 
that  upon  paying  her  fare  she  told  the  conductor  she  wanted  to 
get  off  at  St.  John's  Church,  and  to  put  her  off  at  that  place,  to 
which  he  nodded  his  consent ;  that  when  the  cars  arrived  at  St 
John's  Church  they  stopped,  and  several  passengers  got  off ;  that 
plaintiff  arose  from  her  seat  in  the  car  as  soon  £is  it  had  stopped ; 
that  while  she  was  alighting  therefrom,  the  cars,  in  response  to  a 
signal  from  the  conductor,  started  off  with  a  jerk,  throwing  her  to 
the  ground,  causing  the  injuries  complained  of  in  this  action ; 
that  she  arose  from  her  seat  in  the  car  and  proceeded  to  alight  as 
quickly  as  possible,  and  without  delay.  Defendant's  testimony 
tended  to  show  that  its  said  train  stopped  at  St.  John's  Church  a 
reasonable  length  of  time  to  enable  passengers  to  alight  there- 
from ;  that  several  did  alight  from  said  train  at  that  point,  and 
were  assisted  by  the  conductor  of  the  train ;  that  before  the  con- 

I.  Cited  in  G.  ft  A»  R.  Co.  v.  Causler,  97  Ala.  235,  2  Am.  Ncg.  Cas.  85. 
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■ductor  signaled  to  the  engineer  of  said  train  he  looked  to  see  il 
there  was  anyone  else  who  wished  to  get  off,  and,  seeing  no  one, 
he  signaled  the  engineer  to  start.  The  evidence  also  showred  that 
plaintiff  got  off  the  car  on  the  opposite  side  from  which  the  othei 
passengers  alighted. 

Upon  all  the  evidence,  the  court  charged  the  jury  as  follows: 
"That  it  was  the  duty   of  defendant,  on  reaching  the  stopping 
place  at  St.   John's  Church,   to  stop  the  dummy  a   reasonable 
length  of  time  for  plaintiff  to  alight,  and  plaintiff's  duty,  when  it 
stopped,  to  alight  with  reasonable  diligence;  that  when  it  stopped, 
if  the  conductor  went  to  the  car  in  which  plaintiff  was,  to  help 
the  passengers  off,  and  if,  during  such  reasonable  time  given  for 
passengers  to  alight,  plaintiff  was  up  and  in  the  act  of  alighting, 
it  was  the  duty  of  the  conductor  to  know  it,  and  not  start  th^ 
train  while  she  was  in  the  act  of  alighting;  that  if   the    train 
stopped  a  reasonable  length  of  time  for  the  plaintiff  to  alight,  and 
at  the  expiration  of  such  time  she  was  still  in  her  seat  and  not  in 
the  act  of  getting  off,  then  the  conductor  had  the  right  to  turn 
his  attention  away  from  the  car  to  the  engineer,  and  to  signal  the 
engineer   to   go   ahead ;    and   if   thereafter   plaintiff   arose    and 
attempted  to  alight  and  fell,  the  defendant  is  not  liable,  unless 
the  conductor  or  engineer  actually  knew  she  was  trying  to  get 
off,  and,  so  knowing  it,  could,  by  the  exercise  of  reasonable  care, 
have  prevented  her  fall." 

Defendant  requested  the  court  to  give  the  following  written 
•charges,  and  excepted  to  the  refusal  to  give  each  of  them  as 
asked  :  i.  "  That  if  the  train  stopped  a  sufficient  time  to  allow 
the  plaintiff  to  get  off,  then  the  defendant  was  not  guilty  ol 
negligence  in  its  management."  2.  "  That  if  the  jury  believe  that 
the  car  stopped  at  St.  John's  Church  a  sufficient  time  for  plaintiff 
to  alight,  and  the  conductor,  without  knowing  of  the  intention  of 
plaintiff  to  alight  there,  and  without  knowing  or  seeing  that  she 
was  in  the  act  of  alighting,  started  the  train,  then  the  defendant 
would  not  be  guilty  of  negligence,  and  plaintiff  would  not  be 
entitled  to  recover."  3.  **  If  the  jury  believe  from  the  evidence 
that  the  train  came  to  a  full  stop  at  the  place  where  the  plaintiff 
wished  to  alight,  and  remained  there  long  enough  for  two  ladies  in 
another  seat  of  the  car  to  alight  therefrom  safely,  then,  on  the 
undisputed  evidence,  as  to  the  character  and  construction  of  the 
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car  in  ^^hich  plaintifT  was  riding,  this  was  a  reasonable  time  for 

the  car  to  stop  for  the  plaintiff  to  alight."     4.   "  That  if  the  jury 

believe   from  the  evidence  that  the  train  of  the  defendant  was 

stopped  at  St.  John's  Church  for  a  reasonable  time  for  plaintiff  to 

have  alighted  from  the  car,  then,  after  this  time,  the  conductor 

v^as   not  required  to  be  on  the  lookout  for  the  plaintiff  to  alight." 

5-   •*  Under  the  evidence  in  this  case,  the  train  stopped  at  St 

John  s  Church  a  reasonable  time  for  plaintiff  to  alight" 

3udgment  was  rendered  for  plaintiff ;  and  defendant  appealed, 
assigning  as  error  the  refusal  of  the  court  to  give  the  charges 
asked  by  it 

Alex.  T.  London,  for  appellant,  cited:  M.  &  E.  R.R.  Co.  v, 
Stewart,  91  Ala.  421;  B.  U.  R'y  Co.  v.  Smith,  90  Ala.  60; 
Strauss  v.  R.R.  Co.,  75  Mo.  185;  6  Am.  &  E.  R.R.  Cas.  384; 
R.R.  Co.  If.  Clotworthy,  80  Mo.  221 ;  21  Am.  &  E.  R.R.  Cas. 
371;  Davis  V.  R.R.  Co.,  18  Wis.  185;  2  Am.  &  E.  Encyc.  of 
Law,  762;  2  Wood's.  R'y  Law,  1128,  1129,  1148;  C.  &  W. 
RR.  Co.  V.  Ludden,  89  Ala.  612,  and  cases  cited. 

Richard  H.  Fries,  for  appellee,  cited :  R.R.  Co.  v.  Calder- 
vood,  89  Ala.  253 ;  B.  U.  R'y  Co.  v.  Hale,  90  Ala.  8. 

C(»lemaii,  J, — The  plaintiff  sued  to  recover  damages  for 
personal  injury,  alleged  to  have  been  sustained  in  consequence 
of  the  negligence  of  the  defendant,  by  moving  forward  the  train 
upon  which  she  was  a  passenger,  while  she  was  in  the  act  of 
alighting,  and  before  she  had  reasonable  time  to  get  off. 

We  regard  the  law  with  respect  to  the  duty  to  be  exercised  by 
ordinary  railroads,  for  the  safety  of  passengers  getting  on  and 
off  their  trains,  as  well  settled.  When  the  train  of  an  ordinary 
railroad  is  brought  to  a  standstill  at  the  proper  and  usual  place 
for  receiving  passengers  and  for  permitting  passengers  to  alight, 
and  remains  stationary  for  a  reasonably  sufficient  length  of  time 
for  this  purpose,  the  duty  of  the  trainmen  in  this  regard  has  been 
performed ;  but  while  the  performance  of  this  duty  may  relieve 
the  trainmen  from  the  further  duty  of  seeing  and  knowing  that 
the  passengers  are  on  or  off,  as  the  case  may  be,  even  this  would 
not  excuse  from  culpability,  if  those  in  charge  of  the  train  in  fact 
saw  or  knew  that  its  movement  would  probably  imperil  a  passen- 
ger in  the  act  of  getting  off  or  on  the  train,  and  in  disregard  of 
the  peril,  caused  the  train  to  move  and  thereby  inflict  injury. 
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M.  &  E.  R'y  Co.  V,  Stewart,  9 1  Ala.  42 1  ;  8  So.  Rep.  711,  and 
cases  cited;  B.  U.  RV  Co.  v.  Smith,  90  Ala.  63  ;  Central  R.R. 
V,  Miles,  88  Ala.  262. 

The  law  has  also  been  well  settled  in  regard  to  the  duty  of  the 
driver  or  the  person  in  charge  of  a  horsecar,  operated  for  the 
carriage  of  passengers.     In  the  latter  case,  it  is  the  duty    of  the 
driver  to  await  a  sufficient  length  of  time  to  enable  passengers  to 
alight  in  safety  by  the  exercise  of  reasonable  diligence,  and,  in 
any  event,  to  see  and  know  that  no  passenger  is  in  the   act  of 
alighting,  or  is  otherwise  in  a  position  which  would  be  rendered 
perilous  by  a  movement  of  the  car.     If  he  fail  in  these  respects 
and  injury  results  from  such  failure,  his  employer  is  liable.      90 
Ala.  63,  supra.     The  reasons  for  applying  a  different  principle 
in  the  case  of  ordinary  railways  and  horsecars  are  fully  stated 
in  8  So.  Rep.  and  90  Ala.  supra. 

The  case  of  North  Birm.  St.  R'y  Co.  v,  Calderwood,  89  Ala. 
247,  was  one  in  which  the  passenger  cars  were  drawn  by  a  dummy 
engine.  Plaintiff  testified  in  that  case  that  she  gave  the  notice 
to  stop  by  pulling  the  bell-strap,  and  upon  this  signal  being  given 
the  train  stopped.  It  was  in  evidence  that,  by  a  rule  of  the  com- 
pany, passengers  were  required  to  motion  the  conductor  when 
they  wished  to  get  off.  This  much  of  the  evidence  is  stated  to 
show  that  the  rules  of  the  company  in  regard  to  stopping,  applica- 
ble to  ordinary  railroads  having  regular  stations,  did  not  apply,, 
but  in  its  management,  for  the  convenience  of  passengers  in  re- 
gard to  stopping,  was  somewhat  similar  to  that  of  street  horse- 
cars  ;  that  is,  the  train  would  stop,  on  being  signaled  to  that  ef- 
fect by  the  passenger,  at  any  place  where  a  municipal  ordinance  did 
not  prohibit  it.  After  laying  down  the  general  rule  applicable  to 
ordinary  railways,  that  the  stoppage  required  was  for  a  time  rea- 
sonably sufficient  to  enable  the  passengers  to  conveniently  alight^ 
the  court,  in  89  Ala.  supra,  added  that  "  the  duty  of  keeping  a 
diligent  lookout  rested  on  the  engineer  and  conductor,  to  see  that 
a  premature  start  of  the  train,  such  as  might  endanger  her  safety,, 
should  not  be  negligently  made." 

Where  dummy  engines  are  used  for  the  transportation  of  pas- 
sengers, and  conductors  are  in  the  control  of  the  cars,  and  there 
are  no  regular  stopping  places  or  stations  for  receiving  and  put- 
ting off  passengers,  and  the  conductors  are  not  informed  in  ad« 
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vance  where  the  passengers  desire  to  alight  and  cannot  know  how 
many  are  expected  to  alight,  when  the  motion  or  signal  is  given 
to  stop,  and  the  rules  and  conditions  for  governing  such  engines 
and  cars  for  carrying  passengers  are  not  such  as  to  invoke  the 
principles  which   prevail  in  ordinary  railways,  the  presumption 
does  not  arise   that  the  duty  of  the  conductor  is  performed  by 
merely  stopping  a  reasonable  length  of  time,  sufficient  to  enable 
passengers  to  get  on  or  off ;    but  in  such  cases  the  same  measure 
of  duty  is  required  as  that  imposed  upon  the  driver  of  a  horse- 
car  ;  that  is,  he  shall  inform  himself  by  looking  and  seeing  how 
many  passengers  desire  and  intend  to  alight,  and,  in  any  event, 
to  see  and  know  that  no  passenger  is  in  the  act  of  alighting, 
or  in  a  position  which  would  be  rendered  perilous  by  putting 
the  car  in  motion.     If,  after  stopping  and  waiting  a  reasonable 
time  for  passengers  to  get  off,  the  conductor  places  himself  in 
a  position  where  he  can  see  and  know,  and  there  are  no  indi- 
cations that  others  or  any  desire  or  intend  to  alight  or  get  on, 
the  conductor  may  then  cause  the  car  to  move,  and  if  passengers, 
after  this,  attempt  to  get  on  or  off,  without  further  notice  to 
the  conductor,  and  he  has  no  actual  knowledge  of  their  inten- 
tion and  position,  they  do  so  at  their  peril,  and  not  at  the  peril 
of  the  carrier. 

The  first  and  second  charges  requested  by  defendant  relieved 
the  conductor  of  the  duty  to  take  any  precaution  or  steps  to 
inform  himself  as  to  whether  plaintiff  was  in  the  act  of  alighting 
at  the  time  he  signaled  the  engineer  to  go  forward.  We  are  not 
prepared  to  hold  *'  that  a  sufficient  time  to  allow  the  plaintiff  to 
get  off  ■'  comes  up  to  the  rule  declared  in  repeated  decisions  of 
this  State,  H'here  we  have  held  "that  the  train  must  wait  a  suffi- 
cient length  of  time  to  enable  passengers  to  alight  in  safety  by 
the  exercise  of  reasonable  diligence," or  "to  conveniently  alight." 
The  charges  asked  for  to  this  effect  were  calculated  to  mislead  in 
respect  to  tite  time  the  train  was  required  to  wait. 

The  court  was  not  authorized  to  charge  the  jury  as  a  matter  of 
law,  that  because  two  other  ladies  had  alighted  with  safety,  the 
car  had  stopped  a  reasonable  time.  This  may  have  been  matter 
(or  legitimate  argument  before  the  jury,  but  did  not  authorize  the 
legal  conclusion.  The  plaintiff's  testimony  tended  to  show  that 
she  arose,  for  the  purpose  of  getting  off,  as  soon  as  the  train 
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by  plaintiff  in  attempting  to  alight  from  a  slowly  moving  car  of  a 
"  dummy  "  street  railway  upon  which  she  was  a  passenger.  The 
first  count,  after  alleging  that  the  plaintiff  notified  the  conductor 
as  to  her  destination,  that  the  train  was  not  stopped  there,  but 
ran  a  block  beyond,  and  that  it  then  came  almost  to  a  stop  for 
the  purpose  of  letting  her  off,  proceeds :  "  The  said  conductor 
ordered  plaintiff  to  get  off,  which  plaintiff  refused  to  do,  t>ecause 
the  train  was  not  fully  stopped,  whereupon  the  said  conductor 
raised  his  hand  in  a  threatening  manner,  as  if  he,  the  said  con- 
ductor, intended  forcing  plaintiff  off,  ordering  plaintiff  again  to 
get  off ;  and  plaintiff,  being  a  woman,  without  protection,  and 
through  fear  of  being  pushed  off  by  said  conductor,  attempted  to 
get  off,  and  in  so  attempting  was  thrown  to  the  ground,  said  fall 
being  caused  by  the  wrongful  and  malicious  act  of  said  conductor 
in  failing  to  have  said  train  completely  stopped  before  requiring 
or  forcing  her  to  get  off,  whereby  plaintiff  received  great  bodily 
injury,"  etc.  The  second  count  follows  the  first  up  to  the  at- 
tempt of  plaintiff  to  get  off  the  train,  and  continues :  .  .  .  "  and 
plaintiff,  through  fear  of  being  forced  off,  attempting  to  get  off  of 
said  train,  which  at  the  time  was  running  very  slow,  but,  as 
plaintiff  was  preparing  to  get  off,  the  engineer .  . .  caused  the 
engine  to  make  a  sudden  jerk,  whereby  plaintiff  was  thrown  to 
the  ground,  and  then  and  there  by  reason  of  said  fall,  caused  by 
the  above  alleged  willful  and  negligent  acts  of  said  conductor  and 
engineer,  and  without  fault  on  the  part  of  this  plaintiff,  was  badly 
bruised,"  etc. 

It  is  thus  made  to  appear  that  each  count  of  the  complaint 
charges  that  the  defendant's  employees  willfully  caused  the  in- 
juries to  plaintiff,  for  which  she  now  seeks  to  recover  damages. 
Both  counts  aver  that  she  attempted  to  get  off,  after  protesting 
against  being  required  to  do  so,  through  fear  superinduced  by  the 
threatening  attitude  of  the  conductor.  The  first  count  further 
avers  that  the  fall  she  received  in  making  this  coerced  attempt 
was  caused  by  the  "wrongful  and  malicious  act  of  the  conductor" 
in  requiring  or  forcing  her  to  get  off  while  the  train  was  in  mo- 
tion ;  and  in  the  second  count,  this  fall  is  ascribed  to  the  *'  willful 
and  negligent  acts  of  the  conductor  and  engineer."  The  doctrine 
of  this  court  is  that,  under  such  a  complaint,  no  recovery  can  be 
had  for  mere  negligence ;  willfulness,  or  its  equivalent,  reckless- 


Carrier  of  Persons.  81 

ncss,  or  wantonness,  must  be  proved.     Thus,  in  the  case  of  L.  & 
"K.  R.R.  Co.  V.  Johnston,  79  Ala.  436,  it  is  said :  "  The  gravamen 
of  the  action,  as  averred  in  the  complaint,  is,  that  the  defendant 
willfully  refused   to  stop  the  train  of  cars  at  Alice  Station,  the 
point  of  plaintiff's  destination,  and  carried  her  several  hundred 
yards  beyond  the  customary  stopping  place,  where  she  was  com- 
pelled to  alight,  without  her  consent,  and  against  her  protest.     It 
is  our  opinion  that,  under  this  averment  of  the  complaint,  there 
could  be  no  recovery  in  the  action  unless  the  evidence  in  the 
cause  satisfied  the  jury  that  the  failure  of  the  defendant's  servant 
to  stop  the  train  was  willful.     If  it  was  merely  negligent,  without 
more,  there  would  be  a  fatal  variance  between  the  allegations  and 
the  proof." 

This  principle  was  adhered  to  and  reannounced  in  the  recent 
<:ase  of  Birm.  Min.  R.R.  Co.  v.  Jacobs,  92  Ala.  187,  in  which 
it  is  said,  Stone,  Ch.  J.,  delivering  the  opinion :  "  The  first 
count  of  the  complaint  charges  that  'the  defendant,  by  and 
through  its  conductor,  engineer,  servants  and  agents,  negli- 
gently, wantonly,  recklessly  and  willfully  caused,  permitted  and 
suffered  its  said  train  to  run  into  and  against  the  said  engine 
upon  which  plaintiffs  intestate  was  as  aforesaid,  knocking  it  off 
the  track,  and  so  scalding,  bruising  and  wounding  plaintiff's 
intestate  that  he  died  in  consequence  thereof.*  This  count,  in 
terms,  charges  that  the  defendant's  train  was  willfully  caused  to 
be  '  run  into  and  against  the  said  engine  *  of  the  dummy  line. 
There  is  no  testimony  tending  to  show  that  the  collision  was 
'  willfully  caused '  by  defendant's  servants,  but  the  trend  of  the 
whole  testimony  repels  such  inference.  The  defendant's  sixth 
chaise  (which  was  refused)  was  confined  to  the  first  count  of  the 
complaint,  and,  in  effect,  asserts  that  the  plaintiff  failed  to 
establish  the  truth  of  that  count.  This  is  the  identical  question 
which  was  raised  and  ruled  on  in  Johnston's  case,  79  Ala.  436. 
While  the  point  may  be  somewhat  technical,  we  do  not  feel  at 
liberty  to  depart  from  the  ruling  then  made.  The  sixth  charge 
asked  ought  to  have  been  given.  Dickson's  case,  88  111.  431; 
I  Greenl.  Ev.  ^^  S  i ,  63  ;  Coulton's  case,  86  Ala  1 29 ;  Guinan's 
case,  47  Am,  Rep.  279." 

A  like  doctrine  was  declared  in  the  earlier  case  of  S.  &  N. 

R.R.  Co.  V.  Schaufler,  75  Ala  136,  where  the  averment  was  that 
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the  plaintiff  "  was  compelled  and  forced  by  the  agents  of  said  de- 
fendants to  get  off  defendants'  train  while  in  motion,  and  before 
said  train  had  reached  the  usual  place  at  the  depot."  Somerville,  J., 
rendering  the  opinion  of  the  court,  said  :  "  We  fail  to  discover  in 
the  record  any  evidence  to  support  this  averment  of  the  com- 
plaint. There  is  no  fact  stated  which  tends  to  prove  that  the 
plaintiff  was  compelled  or  forced  in  any  manner  by  defendant's 
agents  or  anyone  else  to  leave  the  train.  .  .  .  There  was,  for  this 
reason,  a  material  disagreement  between  the  allegations  of  the 
complaint  and  the  proof  which  constituted  a  fatal  variance/'  ctc^ 

The  evidence  in  this  case,  on  the  part  of  the  plaintiff,  is  open 
to  two  interpretations,  one  of  which  leads  to  the  conclusion  of 
force  or  threats  and  willfulness,  on  the  part  of  the  conductor,  and 
the  other  tends  to  show  that  he  was  negligent  only.     If  the  jury- 
found  that  plaintiff's  attempt  to  alight  was  due  to  a  coercion  of 
her  will  by  the  manifestations  and  directions  of  the  conductor, 
she  pj-otesting  against  having  to  do  so  while  the  train  was  yet  in 
motion,  and  the  injuries  resulted  proximately  from  this  alone,  or 
from  it  and  another  cause  conjointly,  this  would  have  been  such 
force  and  willfulness  as  is  laid  in  the  complaint,  although  there 
was   no  laying  on  of  hands,  and  no  actual  hostile  demonstration 
made  by  the  conductor.     A.  G.  S.  R.R.  Co.  v.  Sellers,  93  Ala.  9. 
On  the  other  hand,  if  their  conclusion  was  that  plaintiff  attempted 
to  alight  voluntarily,  upon  the  invitation  and  pacific  insistence  of 
the  conductor,  nothing  more  than  negligence  can  be  imputed  to 
him — the  omission  of  duty  in  failing  to  stop  at  plaintiff's  destina- 
tion, thus  furnishing  an  occasion  for  her  to  get  off  further  on,  and 
the  want  of  care  in  requesting  her  to  get  off  before  the  train 
stopped  at  this  further  point. 

Again,  the  evidence  as  to  the  custom  of  lessening  the  speed  of 
the  train  without  stopping  it  at  that  point,  to  enable  an  employee 
to  get  off  and  throw  the  switch,  afforded  the  jury  some  ground  to 
infer  that  the  conductor  knew  its  speed  would  be  accelerated  as 
soon  as  the  switch  had  been  thrown ;  and  if  he  knew  this,  and 
insisted  upon  plaintiff's  alighting,  even  without  resorting  to  com- 
pulsion of  any  kind,  we  are  not  prepared  to  say  but  that  the  jury 
might  have  drawn  a  conclusion  of  recklessness  of  consequences 
from  such  conduct  which  would  have  supported  the  complaint  so 
far  as  the  acts  of  the  conductor  are  involved  in  its  averments* 
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So  that  our  conclusion  is,  that  there  was  evidence  tending  to 
sustain  the  case  made  by  the  complaint,  and  the  general  charge, 
as  well  as  the  charge  which  proceeded  on  the  theory  that  there 
was  a  fatal  variance  between  the  allegations  and  proof,  were 
properly  refused.  On  the  other  hand,  the  jury  might  have  found 
that  the  conductor  was  guilty  of  negligence  only.  Hence  charge 
7,  requested  by  the  defendant,  which  denied  liability  for  any  acts 
of  mere  negligence  on  the  part  of  defendant's  employees,  was  not 
abstract,  and,  undei*  the  authorities  we  have  quoted,  should  have 
been  given.  Charge  4,  requested  by  defendant,  asserts  the  law 
correctly — ^that  no  recovery  could  be  had  for  the  negligence  of 
the  engineer  in  causing  the  train  to  make  a  sudden  "  jerk  "  ;  but 
it  was  abstract,  in  that  there  was  no  evidence  in  the  case  of  either 
willfulness  or  negligence  on  the  part  of  the  engineer ;  and  for  this 
reason  the  giving  of  charge  3,  asked  for  defendant,  and  refused, 
would  not  have  involved  error. 

Whether  plaintiff  was  guilty  of  contributory  negligence  was 
not,  and  could  not  have  been  under  the  averments  of  the  com- 
plaint, a  material  issue  in  this  case.  A.  G.  S.  R.R.  Co.  v. 
Frazier,  93  Ala.  45.  The  charge  given  for  plaintiff  and  charge  i 
refused  to  defendant  were,  therefore,  mere  abstractions.  That 
given,  however,  is  a  correct  exposition  of  the  law,  and  that  refused 
is  not.  Whether  it  is  negligence  in  a  passenger  to  step  off  a  mov- 
ing train  at  the  invitation  of  the  conductor,  depends  upon  the 
further  inquiry  as  to  whether  the  train  is  going  at  such  speed  as 
to  render  the  attempt  obviously  hazardous,  and  is  a  question  for 
the  jury  under  such  evidence  as  is  presented  here.  S.  &  N.  A. 
R.R.  Co.  V.  Schaufler,  75  Ala.  136;  M.  &  E.  R.R.  Co.  v,  Stewart^ 
8  So.  Rep.  708;  s.  c,  91  Ala.  421. 

Charge  5  asked  by  the  defendant  was  properly  refused.  It  is 
abstract.  There  was  no  evidence  that  defendant  had  stopped  or 
intended  to  stop  the  train  between  avenues  D  and  E,  in  violation 
of  the  city  ordinance.  Moreover,  the  plaintiff's  right  would  not 
be  affected  by  such  violation  had  it  been  cbmmitted,  if  she  at- 
tempted to  get  off  at  that  point  at  the  invitation  of  the  conductor; 
and  more  especially  so,  if  her  attempt  was  coerced  by  him.  N. 
Birin.  St  R  y  Co.  v,  Calderwood,  89  Ala.  247,  255. 

The  judgment  of  the  City  Court  is  reversed,  and  the  cause  re- 
manded 
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CALDERWOODV.NORTH  BIRMINGHAM  STREET 

RAILWAY  CO.  (') 

Supreme  Courts  Alabama,  November^  1891. 

[Reported  in  96  Ala.  318.] 

INJURY  TO  PASSENGER  WHILE  ATTEMPTING  TO  ALIGHT 
FROM  A  STREET  CAR  IN  MOTION.— In  an  action  against  a  street 
railroad  company  for  injuries,  the  plaintiff  cannot  recover  where  the 
injuries  were  received  in  attempting  to  get  off  a  car,  while  it  was  moving 
in  violation  of  a  rule  of  the  company,  and  it  appeared  that  none  of  the 
employees  did  or  said  anything  to  cause  her  to  take  the  rash  step. 

The  court  properly  charged  :   **  If  the  jury  believe  the  evidence,  they 
must  find  for  the  defendant." 


Appeal  from  the  City  Court  of  Birmingham. 

Action  by  Mrs.  Martha  N.  Calderwood  against  the  appellee,  a 
domestic  corporation,  to  recover  damages  for  personal  injuries 
sustained  by  plaintiflf  in  attempting  to  alight  from  one  of  the  de- 
fendant's cars,  at  the  intersection  of  First  Avenue  and  Twentieth 
Street,  in  the  city  of  Birmingham.  See  89  Ala.  247,  2  Am.  Neg. 
Cas.  43.  On  the  last  trial,  as  shown  by  the  bill  of  exceptions  in  the 
present  record,  the  plaintiff  testified:  "I  was  about  midway  of  the 
car  when  I  arose  to  get  off.  I  don't  know  how  fast  it  Wcis  moving 
when  I  stepped  off,  but  fast  enough  to  throw  me."  On  this  trial, 
the  defendant  again  proved  the  city  ordinance,  the  rules  of  the 
company  and  the  notice  to  passengers,  as  set  out  in  the  former 
report.  Plaintiff  excepted  to  the  giving  of  the  following  written 
charge,  requested  by  the  defendant:  **If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  defendant."  Judgment  was  ren- 
dered on  a  verdict  for  defendant.     Plaintiff  appealed. 

A.  Y.  Harper,  R.  G.  Cobb,  and  Cabaniss  &  Weakley,  for 
appellant. 

Garrett  &  Underwood,  for  appellee. 

Stone,  Cli.  J,— rPending  the  trial,  and  after  all  the  testimony 
was  in,  plaintiff  was  permitted  to  add  a  new  count  to  her  com- 
plaint, against  the  objection  of  defendant.  To  the  new  count 
thus   added  defendant  pleaded  the  statute  of  limitations.     The 

I.  See  also  N.  B.  etc.  R.  Co.  v,  Calderwood,  89  Ala.  247,  2  Am.  Neg. 
Cas.  43. 
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record  does  not  show  what  issue,  if  any,  was  taken  on  this  plea, 
and  no  ruling  upon  it  is  presented  for  revision  by  us ;  we  will, 
therefore,  give  it  no  consideration,  further  than  to  remark  there 
was  probably  no  merit  in  the  plea  of  the  statute  of  limitations. 
Crim  r.  Crawford,  29  Ala.  626;  Mohr  v.  Lemle,  69  Ala.  180.  We 
decide  nothing,  however,  in  reference  to  the  statute  of  limitations, 
as  it  is  not  shown  to  have  cut  any  figure  in  the  trial  court. 

Mrs.  Calderwood  suffered  the  injury  she  complained  of  at  a 
street  crossing.  The  testimony  of  herself  and  her  sister  states 
the  circumstances  of  the  occurrence  more  favorably  ,to  her  than 
that  of  any  other  witness.  Giving  the  largest  interpretation  to 
their  testimony,  it  falls  short  of  showing  any  right  of  action  in 
her.  She  attempted  to  get  off  the  car  while  it  was  in  motion, 
and  while  it  was  crossing  another  public  street.  She  was  in  the 
actual  violation  of  all  the  rules  of  the  company,  and  there  is  not 
a  semblance  of  proof  that  any  of  the  employees  of  the  dummy 
line  did  or  said  anything  to  cause  her  to  take  the  rash  step 
which  led  to  her  injury.  She  must  be  held  to  have  been  the  sole 
author  of  her  own  injury,  and  must  bear  the  consequences.  The 
City  Court  did  not  err  in  the  charge  given.  North  Birm.  St 
R'y  Co.  V,  Calderwood,  89  Ala.  247. 

Affirmed. 

GADSDEN  &  ATTALLA  UNION  RAILWAY  00.  V. 

CAUSLER. 

Supreme  Court ^  Al<ibama^  November ^  1892. 

[Reported  in  97  Ala.  235.] 

RIDING  ON  THE  PLATFORM  NOT  THE  PROXIMATE  CAUSE  OF 
THE  INJURY. — The  fact  that  a  passenger  had  been  riding  on  the 
platform  of  a  car  contrary  to  a  regulation  of  the  railway  company  is 
not  the  proximate  cause  of  injuries  sustained  from  backing  the  train  after 
he  had  alighted. 

INVITATION  TO  LEAVE  A  TRAIN  MAY  BE  INFERRED  FROM 
CIRCUMSTANCES.  —When  a  train  of  cars  on  a  dummy  line  does  not 
stop  at  a  crossing  where  a  passenger  is  in  the  habit  of  alighting,  but 
comes  to  a  full  stop  at  the  next  crossing,  and  no  notice  is  given  that  the 
train  is  to  be  backed,  the  question  whether  this  was  an  implied  invitation 
for  him  to  get  off  there  was  properly  left  to  the  jury. 

ERRONEOUS  CHARGE  AS  TO  THE  HIGHEST  DEGREE  OF  SKILL 
REQUIRED, — The  law  requires  the  highest  degree  of  care,  diligence 
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and  skill  by  those  engaged  in  the  carriage  of  passengers  by  railroads^ 
but  a  charge  that  it  must  be  exercised  by  men  of  extraordinary  care, 
skill  and  diligence  is  erroneous. 

Appeal  from  the  City  Court  of  Gadsden. 

Action  by  Thomas  H.  Causler  against  the  Gadsden  &  Attalla 
Union  Railway  Company  to  recover  damages  for  personal   in- 
juries.    The  second  charge  appears  in  the  opinion.     Two  others 
to  which  exceptions  were  also  taken  are  as  follows :  "  The  court 
charges  the  jury  that  prohibiting  passengers  from  riding  on   the 
platform  of  trains  is  a  reasonable  regulation ;  and  if  Causler  vio- 
lated that  regulation,  and  rode  on  the  platform,  and  without  such 
riding  on  the  platform   Causler  would  not  have  been   injured, 
then  in  that  event  Causler  cannot  recover  in  this  action."     "The 
court  charges  the  jury  that  if  they  believe  from  the  evidence  that 
Causler  dismounted  from  the  train  as  soon  as  it  stopped,  and  that 
nobody  connected  with  the  train  saw  his  peril  in  time  to  avoid  it 
or  could  have  seen  it  by  due  diligence  in  time  to  avoid   it,  then 
and  in  that  event  Causler  would  not  be  entitled  to  recover  in 
this  case  if  his  dismounting  from  the  train  proximately  contrib- 
uted to  produce  the  injury  of  which  he  complains." 

DoRTCH  &  Martin,  for  appellant. 

W.  H.  Denson,  for  appellee. 

Stone,  Gh,  tF, — We  do  not  think  the  fact  that  Causler,  the 
plaintiff,  had  been  riding  on  the  platform  of  the  car  should  exert 
any  influence  in  the  consideration  of  this  case,  for  several  reasons: 
First.  He  had  left  the  platform  and  was  standing  on  the  ground 
when  the  train  was  backed  which  caused  the  injury.  The  injury 
was  not  at  all  dependent  on  the  place  from  which  he  had  come. 
Second.  Although  his  being  on  the  platform  was  one  of  the 
attending  conditions,  without  which  he  probably  would  not  have 
been  able  to  leave  the  train  during  its  very  short  stop,  yet  there 
was  no  causal  connection,  as  the  law  defines  that  term,  between 
his  violation  of  the  company's  rule  in  so  riding  and  the  injury 
inflicted  upon  him.  We  have  recently  considered  this  question 
so  fully  that  we  need  not  repeat  the  argument  or  reproduce  the 
authorities.  West.  R'y  of  Ala.  v.  Mutch,  ii  So.  Rep.  894;  s.  c, 
97  Ala.  194;  Beach  Contrib.  Neg.  §§  33,  34.  This  renders  it 
unnecessary  for  us  to  consider  charges  given  or  refused  involving 
the  doctrine  of  contributory  negligence,  and  relieves  us  of  the  dis- 
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casslon  of  charges  5  and  7,  given  at  the  instance  of  plaintiff,  and 
cbiiges  1,2,3  sind  6,  asked  by  defendant.    They  were  abstract,  and 
Aert  was  nothing  in  those  given  that  could  prejudice  defendant 
VJe  discover  little  or  no  conflict  or  controversy  in  the  testimony 
iivlVvis  case.     The  plaintiff  was  in  the  habit  of  riding  out  on  the 
dummy  train,  and  of  alighting  from  it   at  a  certain  crossing. 
Those  in  charge  of  the  train  had  notice  of  his  intention  to  leave 
the  train  at  that  crossing.     The  train  was  driven  past  the  crossing 
vathout  stopping ;  but  when  approaching  the  next  crossing,  only 
17s  or  200  yards  distant,  it  was  brought  to  a  full  stop.     Nothing 
iMras  said  of  any  intention  to  back  the  train  to  plaintiff's  customary 
crossing.     Plaintiff  had  previously  gotten  off  the  train  at  the  point 
at  which  it  was  now  stopped,  and  the  ground  at  that  place  was 
level  and  smooth.     The  plaintiff  stepped  off  the  train,  and  while 
in  the  act  of  reaching  back  to  the  platform  for  his  crutches  (he 
was  a  cripple),  the  train,  without  signal  or  warning,  was  moved 
backwards,  knocking  him  down  and  inflicting  the  injury  for  which 
he  sues.     The  question  for  our  consideration  is,  were  these  cir- 
cumstances sufficient  to  be  submitted  to  the  jury,  on  the  inquiry 
of  negligence  in  those  having  control  of  the  train  ? 

When  a  train  is  brought  to  a  full  stop  at  one's  stopping  place, 
or  near  to  it,  having  passed  it,  it  is  not  customary  or  expected 
that  the  passenger  will  be  notified  that  this  is  his  place  of  getting 
off.  The  circumstances,  if  nothing  is  said  or  done  to  the  con- 
trary, are  sometimes  an  invitation  to  alight.  And  if  from  the  cir- 
cumstances, in  the  absence  of  notice  or  warning  to  the  contrary, 
he  reasonably  concludes  that  the  train  has  been  stopped  that  he 
may  alight,  he  is  certainly  not  guilty  of  negligence  in  acting  on 
this  apparent  invitation.  Cockle  v,  London  &  S.  E.  R*y  Co.,L.  R. 
5  C.  P.  457 ;  7  lb.  322  (i);  111.  Cen.  RR.  Co.  v.  Able,  59  111.  131 ; 


I.  Cockle  V,  London  &  S.  E.  R'y 
Co.,  L.  R-   5  C.  P.  457   (Court  of 
Common  Pleas,  Elaster  Term,  1870) 
was  an  action  for  damages  sustained 
by  reason  of  defendant's  negligence. 
Tbe  plaintiff  was  a  passenger  on  de- 
fendant's train,  and  upon  reaching 
his  station   opened  the  door  of  his 
compartment      and     stepped     out. 
Owing  to  the  irregular  outline  of  the 


platform,  a  space  of  four  feet  inter- 
vened between  the  coach  and  the  said 
platform;  plaintiff  fell  and  received 
the  injuries  complained  of.  There 
were  no  lights  where  the  plaintiff 
attempted  to  alight,  and  it  appeared 
that  the  engineer  was  at  fault  in  not 
drawing  the  train  up  to  a  spot  where 
it  would  have  been  safe  to  alight 
Plaintiff  had  a  verdict.     Held  (by  an 
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Milliman  v.  N.  Y.  Cent  etc.  R.R.  Co.,  66  N.  Y.  642 ;  Cartwright 
V,  Chic.  &  G.  T.  R'y  Co.,  52  Mich.  600;  Curtis  v.  D.  &  M.  R.R. 
Co.,  27  Wise  158;  Highland  Av.  &  B.  Co.  v  Burt,  9  So.  Rep. 
410;  92  Ala.  291;  Birm.  Un.  R'y  Co.  v.  Smith,  90  Ala.  60; 
Duame  v.  N.  W.  R'y  Co.,  7  Am.  St.  Rep.  879. 

We  hold  that  the  circumstances  were  sufficient  to  authorize 
their  submission  to  the  jury ;  and  that  charges  i  and  4,  given  at  the 
instance  of  plaintiff,  were  authorized  by  the  testimony,  and  cor- 
rectly stated  the  rules  of  law  to  be  observed  in  its  consideration. 

Charge  2,  given  at  the  instance  of  plaintiff,  raises  the  question 
of  the  proper  measure  of  diligence  due  to  passengers   from  a 
common  carrier  for  hire.     Its  language  is,  "That  the  defendant  is- 
liable  in  damages  to  the  plaintiff,  for  any  injury  resulting  to  plain-, 
tiff  that  occurred  because  defendant's  agents  failed  to  take  all 
such  precautions  to  avoid  the  injury  as  would  be  suggested  by  the 
highest  degree  of  care,  skill,  and  diligence,  by  men  of  extraordi- 
nary care,  skill  and  diligence  in  carrying  passengers  by  dummy 
line  railways.     And  if  the  jury  believe  from  the  evidence  in  this 
case  that  plaintiff  was  injured  while  getting  off  defendant's   dum- 
my line  railway  because  of  the  want  of  defendant's  agents  taking 
all  such  precautions  to  avoid  the  injury  as  would  be  suggested  by 
the  highest  deg^ree  of  care,  skill,  and  diligence,  by  men  of  extraor- 
dinary care,  skill  and  prudence  in  transporting  passengers,  then  in 
such  case  the  defendant  is  liable." 

The  measure  of  care,  skill  and  diligence  required  to  be  observed 
by  common  carriers  in  the  transportation  of  their  passengers  has 
been  very  often  considered  and  discussed  by  courts  of  last  resort, 
and  the  tendency  of  modern  adjudication  has  been  to  make  the 
rule  more  exacting.  This,  no  doubt,  is  mainly  attributable  to  the 
fact,  that  steam  has  come  to  be  almost  exclusively  the  motive 
power  employed  in  the  transportation  of  passengers.     The  prin- 


evenly  divided  court),  that  there  was 
sufficient  evidence  to  go  to  the  jury, 
and  to  justify  the  latter  in  finding  a 
verdict  for  the  plaintifiF. 

On  appeal  (Easter  Term,  1872)  it 
was  heldy  that  there  was  enough  evi- 
dence to  go  to  the  jury.  Heldf  also, 
that,  when  a  railway  car  is  brought 
to  a  standstill  at  a  point  where  it  is 


unsafe  for  a  passenger  to  alight, 
under  circumstances  that  would  lead 
a  passenger  to  believe  that  he  might 
safely  alight,  it  is  negligence  on  the 
part  of  the  railroad  company,  that 
would  make  it  liable  in  the  absence 
of  contributory  negligence  on  the 
part  of  the  passenger.  L.  R.  7  C.  Pi^ 
322. 
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ciple  is  not  always  stated  in  precisely  the  same  terms.     Wood,  in 
his  excellent  treatise  on  Railway  Law,  Vol.  2,  §  301,  says:  "The- 
highest  degree  of  reasonable  care  is  required  from  railway  com- 
panies in  the  carrying  of  passengers,  and  all  the  appliances  em- 
ployed therein.     By  this  it  is  not  meant  that  they  are  required  to- 
exercise  superhuman  care  and  vigilance,  or  the  utmost  care,  but 
such  care,  in  view  of  the  circumstances,  as  a  reasonably  prudent  man 
would  exercise,  in  view  of  the  consequences  likely  to  ensue  from 
a  relaxation  of  such  care  and  vigilance."    In  section  313  the  same: 
author  employs  this  language :  "  The  law  impliedly  raises  a  con- 
tract on  its  (the  carrier's)  part  to  carry  such  person  safely,  so  far  as. 
human  foresight  reasonably  exercised  can  guard  against  disaster." 
In  Thompson,  Carriers  of  Passengers,  123,  the  principle  is  thus- 
stated:     "Carriers  of  passengers  for  hire  are  bound  to  use  the 
utmost  care  and  diligence  ...    in  order  to  prevent  those  in- 
juries which  human  care  and  foresight  can  guard  against."     See,. 
also,  2  Redf.  on  Rail.  ^192. 

In  2  Wait,  Act.  &  Def.  63,  is  this  language :  "  He  (the  carrier)^ 
is  bound  to  use  the  utmost  care,  which  is  consistent  with  the 
nature  and  extent  of  the  business  in  which  he  is  engaged,  in  the 
providing  of  safe,  sufficient  and  suitable  vehicles  or  vessels  and 
other  necessary  or  appropriate  instruments  and  means  of  trans- 
portation, as  well  as  in  the  management  of  the  same,  and  in  mak- 
ing such  reasonable  arrangements  as  a  prudent  man  would  make 
to  guard  against  all  dangers,  from  whatsoever  source  arising, 
which  may  naturally  and  according  to  the  usual  course  of  things, 
be  expected  to  occur." 

Patterson,  Ace.  Rail.  Law,  199  to  203,  and  2  Am.  &  Eng.  Encyc. 
of  Law,  739,  do  not  appear  to  have  attempted  to  give  an 
explanation  or  specific  definition  of  the  nature  and  requirements, 
of  the  rule. 

This  subject  has  been  frequently  before  this  court.  In  M.  &. 
E.  R*y  Co.  V.  Mallette,  92  Ala.  209,  the  trial  court  had  charged 
the  jury  that  "  the  law  required  the  highest  degree  of  care,  dili- 
gence and  skill,  by  those  engaged  in  the  carriage  of  passengers  by 
railroads,  known  to  careful,  diligent  and  skillful  persons  engaged 
in  such  business."  We  fully  approve  this  charge,  and  announced 
that  it  was  "  the  universal  doctrine  of  the  courts  and  text- writers." 
We  quoted  very  many  authorities  in  support  of  it,  and  among; 
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them  L.  &  N.  R.R.  Co»  v.  Jones,  83  Ala.  376,  and  Ga.  Pac.  R'y 
Co.  V.  Love,  91  Ala.  432.  In  Jones'  case  we  held  that  a  railroad 
company  is  liable  for  injuries  done  to  a  passenger,  if  diligence 
and  a  careful  observance  of  duty  could  have  prevented  them. 
See,  also,  Leach  v.  Bush,  57  Ala.  145,  and  S.  &  N.  R.R.  Co.  v. 
Bees,  82  Ala.  340.  So,  in  Ala.  G.  S.  R.R.  Co.  v.  Hill,  93  Ala. 
514,  the  doctrine  of  Mallette's  case  was  reaffirmed. 

We  adhere  to  the  principle  so  often  stated  by  this  court,  and 
hold,  that  only  skillful  and  reasonably  prudent  persons  should  be 
placed  in  control  of,  or  in  responsible  positions  on  trains  which 
transport  passengers  for  hire,  and  that  the  highest  degree  of  care 
and  diligence  is  exacted  of  them  in  the  performance  of  their 
.several  duties  and  functions.  The  slightest  negligence  on  their 
part  causing  injury  to  a  passenger  will  render  the  railroad  com- 
pany liable.  Grey  v.  Mobile  Trade  Co.,  55  Ala.  387  ;  Tanner  v. 
L.  &  N.  R.R.  Co.,  60  Ala.  621. 

Is  there  a  material  difference  between  the  rule  we  have  declared 
and  that  announced  in  the  charge  we  are  criticising  ? 

It  is  certainly  true,  as  announced  in  the  charge,  that  the  dummy 
line  would  be  liable,  if  the  injury  occurred  in  consequence  of  a 
failure  of  the  agents,  or  any  one  of  them,  having  charge  of  the 
train,  to  exercise  the  highest  degree  of  care  and  diligence.  That, 
we  have  seen,  is  the  measure  required ;  and  anything  short  of  it 
is  negligence.  If  the  charge  had  stopped  there,  it  would  have 
been  free  from  error.  But  it  did  not  stop  there.  It  not  only 
required  that  the  agent  in  the  discharge  of  his  duties  should 
exercise  the  highest  degree  of  care,  skill  and  diligence,  but  should 
exercise  it  as  it  should  be  suggested  **  by  men  of  extraordinary 
care,  skill  and  diligence,"  as  expressed  in  one  place ;  while  in  the 
other,  the  word  **  prudence**  is  substituted  for  the  word  diligence. 
Nqw,  the  agent  in  control  of  the  train  must  necessarily  act  on  his 
-own  judgment,  prudence,  skill  and  experience,  in  view  of  the 
attendant  circumstances.  He  suggests  his  own  action  ;  and  if  he 
be  required  to  exercise  **  the  highest  degree  of  care,  skill  and 
diligence  **  which  would  be  suggested  or  exercised  *'  by  men  of 
extraordinary  care,  skill  and  diligence,"  then  he  must  necessarily 
be  endowed  with  that  **  extraordinary  care,  skill  and  diligence  " 
•or  "  prudence  '*  which  the  charge  exacts.  This  would  be  to 
require  a  much  higher  standard  of  qualifications  for  employment 
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on  railroads  than  the  rule  we  have  quoted  and  approved  exacts. 
Extraordinary  is  a  strong  word.  In  the  sense  in  which  it  is  used 
it  means  "  exceeding  the  common  degree  or  measure ;  hence, 
remarkable,  uncommon,  rare,  wonderful."  It  is  a  much  stronger 
word  than  prudent,  or  ordinarily  prudent ;  and  if  we  approve  this 
charge,  do  we  not  necessarily  declare  that  only  men  of  extraor- 
dinary care,  skill  and  prudence  are  eligible  to  the  positions  of 
engineers  and  conductors  on  railroads  ?  This  would  be  to  establish 
a  precedent,  not  only  wrong  in  itself,  but  calculated  to  give  us 
great  trouble.  This  charge  should  not  have  been  given. 
Reversed  and  remanded. 


LOUISVILLE  <fc  NASHVILLE  RAILROAD  GO.  V. 


Supreme  Court ^  Alabama^  November^   1892. 

[Reported  in  97  Ala.  325.] 

CONTRIBUTORY  NEGLIGENCE  IN  JUMPING  FROM  MOVING 
TRAIN. — An  action  for  injuries  by  a  passenger  who,  being  feeble,  did 
not  have  time  to  get  off  the  train  while  it  stopped  at  her  station,  jumps 
from  such  train  after  it  begins  to  move,  without  any  warning  to  the 
conductor  or  other  employee  that  she  had  not  had  time  to  alight,  cannot 
be  maintained,  because  of  the  contributory  negligence  of  the  passenger. 

Appeal  from  Escambia  Circuit  Court 

Action  by  Nancy  C.  Lee  against  the  Louisville  &  Nashville 
Railroad  Company,  to  recover  damages  for  personal  injuries, 
caused  by  alleged  negligence  on  the  part  of  the  defendant. 
Among  the  charges  requested  by  the  defendant  was  the  general 
affirmative  charge  in  its  favor. 

J.  M.  Falkner  and  Charles  P.  Jones,  for  appellant,  cited : 
RR  Co.  V.  Smith,  92  Ala.  237 ;  30  Am.  &  Eng.  R.R.  Cas.  612  ; 
28  lb.  220;  Strauss  v,  R.R.,  86  Mo.  170;  Central  R.R.  z/.  Letcher, 
69  Ala  106  ;  Glass  v.  M.  &  C.  R.R.,  94  Ala.  581. 

J.  M.  Stevens  and  J.  M.  Davison,  for  appellee,  cited:  R.R. 
f.  Miles,  88  Ala.  256;  R.R.  v,  Stewart,  91  Ala.  421  ;  2  Am.  & 
Eng.  Encyc.  262  ;  4  lb.  17  ;  L.  &  N.  R.R.  v,  Kelsey,  89  Ala.  287. 

Haralson^  J. — ^The  plaintiff's  own  evidence  establishes  her 
contributory  negligence  to  the  injury  she  received. 
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Without  any  warning  to  the  conductor  or  other  employee  of 
the  railroad  company,  that  she  had  not  gotten  off  the  train,  at  her 
destination,  and  had   not  had  time  to  do  so,  she  attempted  and 
did  alight  because,  as  she  said,  "  she  did  not  want  to  be  carried 
by   Brewton  " — at  a  time  when  she  did  not  know,  as  she   admits, 
how  fast  the  train  was  moving,  but  when,  it  seems,  it    w^as  fast 
enough  to  do  her  the  damage  of  which  she  complains.     Common 
prudence  would  have  dictated  to  her  to  remain  aboard,  after  the 
train  had  been  put  in  motion.     If  the  conductor  was  at  fault,  as 
she  complains  he  was,  in  not  having  tarried  long  enough  for  her, 
being  reasonably  diligent,  to  get  off,  he  was  legally  bound  at  her 
request,  to  stop,  return  and  put  her  off,  or  in  default,  the  company 
would  have  been  responsible  to  her  for  the  damage  it  did  her. 
When  she  attempted,  therefore,  to  alight,  under  the  circumstances 
detailed  by  her,  she  herself  took  the  risk  of  the  peril  involved  in 
the  venture.     She,  better  than  anyone  else,  saw  how  fast  the  train 
was  running  at  the  time  (for  no  one  saw  her  get  off,  so  far  as  it 
appears) ;  and,  better  than  any  other  person,  she  knew  whether,  in 
her  enfeebled  condition,  she  could  make  the  leap ;  and,  without 
reference  to  the  negligence  of  the  railroad  company,  admitting  it 
was  guilty  of  some  fault,  she  cannot  be  allowed  to  recover  for 
injuries  unintentionally  and  not  wantonly  done  her  by  the  com- 
pany, which  her  own  reckless  negligence  contributed  immediately 
to  bring  upon    her.     Central   R.R.  &  B.  Co.  v.  Letcher,  69  Ala. 
106 ;  Birm.  Un.  R'y  Co.  v.  Smith,  90  Ala.  63  ;  S.  &  N.  Ala  R.R. 
Co.  V.  Schaufler,  75  Ala.  136. 

The  general   affirmative  charge,  in  favor  of  defendant,  should 
have  been  given,  and  the  motion  for  a  new  trial  granted. 

Reversed  and  remanded. 


EAST  TENNESSEE  &  GEORGIA  RAILWAY  CO. 

V.  HOLMES. 

Supreme  Courts  Alabama^  November,  1892. 
[Reported  in  97  Ala.  332.] 

PASSENGER  ALIGHTING  FROM  MOVING  TRAIN— WHEN  GUILTY 
OF  CONTRIBUTORY  NEGLIGENCE.— A  passenger  is  guUty  of  con- 
tributory negligence  and  cannot  recover  damages  for  injuries  who,  being 
acquainted  with  the  location,  stepped  from  a  moving  train  in  the  night- 
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time,  because  the  porter  had  called  out  the  name  of  the  station  and  the 

train  had  stopped,  but  immediately  proceeded,  and  the  circumstances 

and  indications  were  such  as  would  show  to  any  person  of  reasonable 

prudence  and  ordinary  observation  that  it  had  not  reached  the  proper 

stopping  place. 

A  PERSON  HAS  NO  RIGHT  TO  LEAP  FROM  A  MOVING  TRAIN.— 
No  one  has  the  right  to  leap  from  a  moving  train  because  he  is  being 
earned  beyond  his  destination.  His  duty  is  to  remain  aboard  and 
demand  redress  for  the  injury  that  may  have  been  done  to  him. 

Appeal  from  Talladega  Circuit  Court. 

Action  by  Jacob  R.  Holmes  against  the  East  Tennessee,  Vir- 
ginia and  Georgia  R'y  Co.  to  recover  damages  for  injuries  caused 
by  the  alleged  negligence  of  defendant. 

Knox  &  Bowie,  for  appellant,  cited;  Smith  v,  R.R.  Co.,  88 
Ala.  538;  R.R.  Co.  ZK  Smith,  92  Ala.  237;  Mitchell  v,  R.R.  Co., 
51  Mich.  236;  Downey  t'.  Hendrie,  8  Am.  &  Eng.  R.R.  Cas.  386; 
R.R.  V.  Schaufler,  75  Ala.  136;  Lillie  v,  Fletcher,  81  Ala,  234; 
A.  G.  S.  R.R.  V.  Hawk,  72  Ala.  112;  Woodward  v.  Jones,  80 
Ala.  123. 

Cecil  Browne,  for  appellee,  cited:  Lent  v.  R.R.  Co.,  120  N. 
Y.467;  18  Am.  &  Eng.  R.R.  Cas.  179;  R.R.  v.  Miles,  88  Ala. 
256;  RR  V.  Stewart,  91  Ala.  423. 

Handi^oiiy  J. — ^This  suit  is  for  damages,  brought  by  the  ap- 
pellee, who  was  a  passenger  on  the  railroad  train  of  the  appellant, 
having  paid  his  fare  from  Talladega  to  Childersburg,  two  stations 
on  said  railroad.  The  complaint  charges,  that  when  the  train 
arrived  at  or  near  the  town  of  Childersburg,  it  was  stopped  at  a 
point  on  said  railroad  about  one  hundred  and  fifty  yards  from  de- 
fendant's depot,  and  the  plaintiff  was  then  and  there  ordered  and 
ctmmanded  by  the  servant  or  agent  of  the  defendant,  whose  duty 
it  was  to  notify  passengers  when  and  where  to  leave  the  cars,  to 
leave  the  one  in  which  he  was  riding ;  and  thereupon  plaintiff 
quit  his  seat  and  proceeded  to  the  rear  steps  of  the  car,  and  just 
as  he  had  gotten  on  the  steps,  and  was  in  the  act  of  leaving,  and 
before  he  had  time  to  get  off,  the  car  was  suddenly  started,  thereby 
causing  him  to  fall  and  be  thrown  into  a  ditch,  whereby  he  was 
injured ;  and  it  is  averred  that  his  injuries  were  caused  by  the 
carelessness  of  the  servants  of  the  defendant,  in  not  affording 
^\amtiff  a  reasonable  opportunity,  and  by  his  being  instructed  and 
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commanded  to  leave  the  car  when  there  were  no  facilities  for 
leaving  it,  and  by  said  car  being  started  before  he  had  an  oppor- 
tunity to  get  off. 

The  gravamen  of  the  complaint,  as  is  manifest,  is  in  the  alleged 
forcible  ejection  of  the  plaintiff  from  the  train,  at  a  place  and 
time  when  no  opportunities  were  afforded  him  for  departing 
with  safety.  The  language  employed  is  emphatic — "ordered 
and  commanded,"  **  instructed  and  commanded,"  to  leave.  One 
thus  treated  must  be  held  to  have  been  forced  against  his  will  to 
depart.  It  implies  that  force  might  have  been  used  to  cause  him 
to  leave  if  he  had  not  obeyed ;  and  obedience,  under  such  cir- 
cumstances, must  be  held  to  have  been  forced. 

There  was  a  demurrer  to  the  complaint  which  was  properly 
overruled,  and  thereupon  defendant  pleaded  not  guilty  and  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

If  this  case  were  tried  on  the  general  issue,  without  reference 
to  the  plea  of  contributory  negligence,  as  we  said  in  a  similar 
case,  **  the  first  inquiry  would  be  as  to  whether  the  agent  of  the 
defendant  was  guilty  of  any  tort,  wrongful  act  or  negligence 
which  resulted  in  the  injury  to  plaintiff.  If  there  was  no  wrong- 
ful act  of  omission  or  commission,  such  as  constitutes  a  violation 
of  legal  duty  on  the  part  of  the  defendant,  or  its  agents,  no 
recovery  of  damages  by  plaintiff  could  be  had,  whatever  may 
have  been  the  extent  of  his  injuries.  "So,  if  it  were  shown  that 
the  defendant,  or  its  servants,  were  guilty  of  such  wrongful  act, 
but  that  this  act  had  no  legal  connection  with  the  injury  received, 
so  as  to  have  operated  to  produce  it,  as  a  natural  and  proximate 
consequence,  there  could  be  no  liability  cast  on  the  defendant." 
If,  however,  as  we  further  held,  "  the  defendant  or  its  servants 
were  guilty  of  some  wrong  or  negligence,  the  question  then  is, 
I .  Whether  the  damage  complained  of  was  occasioned  entirely 
by  the  negligence  or  wrongful  act  of  the  defendant  or  its  servants; 
or,  2.  Whether  the  plaintiff,  by  his  own  negligence  or  want  oi 
ordinary  care  and  prudence,  has  so  far  contributed  to  his  own 
misfortune,  that  but  for  his  contributory  negligence  the  injury 
complained  of  would  not  haye  happened."  South  &  Nofth  Ala. 
R.R.  Co.  V.  Schaufler,  75  Ala.  141. 

Tried  on  the  plea  of  not  guilty,  there  is  such  a  disagreement 
between  the  allegations  of  the  complaint  and  the  proof,  as  the 
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evidence  of  the  plaintiff  himself  and  that  of  his  brother,  examined 
in  his  behalf,  will  show,  as  would  not  entitle  the  plaintiff  to- 
recover. 

At  Childersburg  there  is  a  railroad  crossing,  that  of  the  defend-  • 
ant's  road  and  the  Columbus  &  Western  Railroad.  The  depot. 
of  the  latter  road  is  about  fifty  or  seventy-five  yards  from  the 
crossing,  and  that  of  the  defendant  about  seventy-five  or  one 
hundred  yards  from  the  same  point.  A  long  platform  extended 
from  the  Columbus  &  Western  depot  to  the  crossing,  and  one 
(rom  that  point  to  the  depot  of  the  defendant,  the  two  forming,, 
as  described,  about  a  right-angle  triangle. 

It  is  well  to  state,  just  here,  that  it  is  provided  by  statute, 
"When  the  tracks  of  two  railroads  cross  each  other,  engineers- 
and  conductors  must  cause  the  trains  of  which  they  are  in  charge 
to  come  to  a  full  stop  within  one  hundred  feet  of  such  crossing,, 
and  not  to  proceed  until  they  know  the  way  to  be  clear.*'     Code,. 

The  train,  as  the  evidence  shows,  consisted  of  seven  cars,, 
including  the  engine  and  tender,  and  was  about  one  hundred 
)rards  long,  and  the  plaintiff  was  traveling  in  the  rear  coach.  The 
evidence  also  showed,  without  conflict,  that  the  train  stopped 
near  the  crossing,  as  required  by  the  statute,  but  only  for  a 
moment,  and  stopped  its  usual  length  of  time  at  the  depot  of 
defendant,  just  below  the  crossing,  seventy-five  or  one  hundred 
yards. 

To  sustain  his  complaint,  and  in  giving  his  account  of  the  trans- 
action, the  plaintiff  testified,  that  the  train  blew  for  Childersburg 
about  a  half-mile  before  reaching  the  station ;  that  the  young  man 
in  the  employ  of  the  company,  calling  out  the  stations,  cried  out, 
"Childersburg."  In  a  short  while  afterwards,  but  he  does  not 
tell  how  long  the  train  stopped,  and  just  a  little  while  before  it 
stopped,  the  same  man  cried  out,  **A11  out  for  Childersburg." 
That  when  the  whistle  blew,  this  porter,  who  was  sitting  imme- 
diately in  front  and  to  the  left  of  plaintiff,  announced  "  Childers- 
burg," and  picked  up  his  lantern,  and,  after  walking  a  few  steps 
towards  the  front  door  of  the  coach,  called  out,  "  All  out  for  Chil- 
dersburg," and  arriving  at  the  front  door,  opened  it,  and  again 
called  out  "  Childersburg,"  "  All  out  for  Childersburg,"  and  closed 
the  door,  went  out  on  the  platform  of  the  car,  and  just  then  the 
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train  came  to  a  full  stop ;  that  plaintiff  and  his  brother  were  sit- 
ting about  ten  feet  from  the  rear  end  of  the  car,  and  when  the 
train  stopped,  they  picked  up  their  baggage  and  walked  to  the 
rear  of  the  coach,  his  brother  being  in  front;  that  the  brother 
walked  out,  to  get  off,  but  he  didn't  see  him  get  off,  and  didn't 
know  what  had  happened  to  him  till  afterwards ;  that  when  plain- 
tiff  reached  the  rear  door  of  the  car,  the  train  was  starting,  or  in 
motion,  and  as  he  reached  the  steps  of  the  car  he  discovered  the 
speed  of  the  train  was  increasing,  but  he  could  not  tell  how  fast 
it  was  going,  but  it  seemed  to  be  moving  slowly,  and  it  was  too 
dark  for  him  to  discover  it  was  moving  at  a  dangerousrate  of  speed; 
that  there  were  no  lights  on  the  outside  ;  he  could  sec  the  sur- 
face beneath  him,  but  it  was  too  dark  for  him  to  discover  whether 
what  he  saw  was  the  ground  or  the  platform ;  that  when  he 
stepped  from  the  train  he  fell  on  the  platform,  about  ten  feet  be- 
low the  crossing ;  that  he  did  not  see  any  officer  or  the  said  por- 
ter of  the  company  at  the  time  he  left  the  train,  nor  did  any 
■officer  or  employee  of  defendant,  or  any  other  person,  speak  to 
him  and  tell  him  to  get  off  at  the  place  he  did,  nor  did  any  other 
passengers  get  off  at  the  same  place  ;  that  plaintiff  had  been  in 
Childersburg  several  times  before,  had  come  there  that  morning 
on  the  Columbus  &  Western  road,  and  gone  up  on  defendant's 
road  to  Talladega,  and  had  traveled  over  the  Columbus  & 
Western  to  Childersbui^  about  a  month  before,  and  when  he 
left  the  train  he  did  not  know  he  had  not  arrived  at  the  station 
at  Childersburg. 

The  plaintiff's  brother  testified,  in  his  behalf,  substantially  as 
plaintiff  did,  that  when  he  reached  and  went  out  of  the  rear 
door  of  the  car,  the  train  had  started ;  that  he  could  see  he  was 
stepping  on  the  ground,  but  couldn't  tell  how  far  .the  ground  was 
below  him ;  that  he  stepped  off  the  train  about  ten  yards  above 
and  from  the  crossing. 

There  was  no  evidence  that  the  porter  knew  the  plaintiff,  or 
where  he  was  going,  or  where  he  desired  to  get  off,  or  that  he 
had  gotten  off. 

Taking  these  statements  of  the  plaintiff  as  true,  in  which  he 
represents  the  porter  as  giving  a  greater  number  of  notifications 
of  the  arrival  or  approach  of  the  train  at  Childersburg  than  is 
usual,  judging  from   our  own  experience  and  observation,  and 
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which,  no  doubt,  without  impugning  his  veracity,  are  colored  with 
some  degree  of  extravagance,  how  can  it  be  said,  in  fairness,  as 
it  is  averred  in  the  complaint,  that  plaintiff  was  "  instructed," 
"ordered,"  "commanded,"  to  leave  the  train  when  he  had  no 
facilities  for  doing  so  ?  The  words  used  can  be  construed  as 
implying,  in  the  intention  of  the  porter,  nothing  more  than  a 
notification  of  the  approach  of  the  train  to  Childersburg,  or  of  its 
arrival  at  that  point.  As  we  said  of  words  of  similar  import  in 
the  Schauiler  case,  they  are  not  susceptible  of  a  construction 
which  would  impute  to  him  any  purpose  to  force  or  compel  the 
plaintiff  to  prematurely  alight  from  the  train,  or  to  put  himself 
in  the  slightest  peril  in  leaving  it,  and  there  was,  for  this  reason, 
the  variance  between  the  allegations  of  the  complaint  and  the 
proof  of  which  we  have  spoken.  The  substance  of  the  issue  is 
unsupported  by  the  evidence  in  the  record. 

But,  if  tried  on  the  plea  of  contributory  negligence,  in  pleading 
idiich  the  defendant  admits  itself  to  be  guilty  of  some  negli- 
gence, the  case  is  in  no  better  condition  for  plaintiff. 

If  it  be  admitted  that  the  language  employed  by  the  porter 
is  such  as  is  deposed  to  by  plaintiff,  but  denied  by  the  porter 
and  that  the  plaintiff  might  have  reasonably  concluded  therefrom 
that  the  train  had  arrived  at  the,  station  at  which  he  was  to 
depart,  and  justified  him  in  an  attempt  to  get  off,  still  such  a 
conclusion  could  not  be  lawfully  indulged  by  him,  if  the  circum- 
stances and  indications  were  such  as  would  show,  to  any  person 
of  reasonable  prudence  and  ordinary  observation,  that  it  had  not 
reached  the  proper  stopping  place.  Such  was  our  ruling  in 
Smith  z'.  Ga.  Pac.  R*y  Co.,  88  Ala.  538,  and  repeated  in  Rich. 
&  D.  R.R.  Co.  V.  Smith,  92  Ala.  237. 

Surely  the  circumstances  and  indications  were  not  such  as 
reasonably  to  induce  him  to  believe  that  the  train  was  at  the 
station  when  it  halted  but  for  a  moment  at  the  crossing.  There 
were  no  lights,  no  depot  building  or  any  other  landmark,  to  indi- 
cate a  station.  He  was  acquainted  with  the  location,  and  knew 
of  the  crossing,  and  there  was  the  absence  of  every  physical 
fact  to  suggest  that  the  train  had  reached  the  station. 

Now,  what  are  the  facts  to  show  contributory  negligence  on  the 
part  of  the  plaintiff  ?     When  the  train  stopped  for  the  crossing, 
the  rear  of  the  car  in  which  plaintiff  rode  was  three  hundred  feet» 
Vol.  II.— 7 
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or  one  hundred  yards,  from  the  crossing.  Even  if  by  a  great 
stretch  of  indulgence  it  be  allowed  he  was  justified  in  concluding" 
that  it  had  arrived  at  the  station,  the  fact  remains,  that  it  had 
been  put  in  motion  before  the  brother  of  plaintiff,  or  plaintiff, 
attempted  to  alight.  When  the  brother  fell,  it  was  within  ten 
yards,  or  thirty  feet,  of  the  crossing,  showing  that  the  rear  of  the 
coach  in  which  they  were  riding  had  traveled  at  least  two  hun- 
dred and  seventy  feet  before  the  brother  struck  the  ground, 
thirty  feet  before  the  crossing  was  reached,  and  three  hundred' 
and  ten  feet  before  plaintiff  leaped  off,  ten  feet  after  the  platform^ 
at  the  crossing,  had  been  reached. 

They  each  made  this  leap  in  the  dark,  as  they  seek  to  make  it 
appear,  and  whether  light  enough  to  see  or  not,  it  was  at  a  time 
when  the  train  was  going  fast  enough — some  six  or  eight  miles  an 
hour,  as  defendant's  witnesses  put  it — to  injure  both  parties,  break- 
ing the  arm  of  plaintiff  when  he  fell.      He  did   not   know,  as  he 
confesses,  whether  he  was  alighting  on  the  ground  or  on  the  plat- 
form, nor  did  he  know  that  the  train  had  not  arrived  at  the  sta- 
tion at  Childersburg.     He  was  blindly  taking  the  chances.      He 
saw  no  one  when    he   got  off,  no  one  gave  him  any  instructions 
about  getting  off ;  he  got  off  at  the  rear  end  of  the  car,  instead  of 
at  the  door  the  porter  had  opened  and  passed  out  of,  with  his. 
lantern  in  his  hand ;   and  he  made  the  leap  of  his  own  accord,  at 
great  peril  to  his  life  and  limb,  because,  as  it  would  seem,  he  did 
not  desire  to  be  carried  beyond   his  destination.     He  thus  took 
the  risk  of  his  own  reckless  venture,  and  the  defendant  ought  not 
to  be  made  to  pay  for  it. 

There  was  not  even  the  excuse  of  necessity  for  his  having  done 
so.  If  it  had  been  true,  as  he  alleges  in  his  complaint  he  supposed 
it  to  be,  that  he  was  at  the  station,  and  the  company  gave  him  no 
opportunity  to  get  off,  and  he  had  been  carried  beyond  his  des- 
tination, the  conductor,  on  his  demand,  would  have  been  bound  to 
stop  his  train  and  return  and  put  him  off  at  the  station,  or  the  com- 
pany would  have  been  liable  in  damages.  No  one  has  the  right 
to  leap  from  a  moving  train,  because  he  is  being  carried  beyond  his 
destination,  with  the  expectation  of  claiming  from  the  railroad 
company  damages  for  any  injury  he  may  sustain.  His  duty  is  to 
remain  aboard,  and  demand  redress  for  the  injury  that  may  have 
been  done  to  him. 
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In  no  aspect  of  the  case  in  which  we  have  been  able  to  view  it, 
can  we  see  that  the  plaintiff  has  any  right  of  recovery.  The  gen- 
eral charge  requested  by  defendant  ought  to  have  been  given. 

Reversed  and  remanded.  ^ 

NORTH  BIRMINGHAM   RAILWAY  CO.  V. 
LIDDIGOAT  (BY  Next  Friend). 

Supreme  Courts  Alabama^  November^   1892. 
[Reported  in  99  Ala.  545.] 

CUSTOM  OF  RAILWAY  COMPANY  OF  RECEIVING  AND  DIS- 
CHARGING PASSENGERS  AT  A  PLACE  OTHER  THAN  A 
REGULAR  STATION. — If  a  railway  company  is  in  the  habit  of  receiv- 
ing or  discharging  passengers  at  a  place  other  than  a  regular  station, 
and  the  custom  is  known  to  a  passenger  who  attempts  to  board  a  train 
at  such  a  place,  he  is  as  much  justified  in  the  assumption  that  the  com- 
pany's cars  are  in  a  safe  condition  as  he  would  be  were  he  attempting 
to  board  them  at  a  regular  station. 

AVERMENT  NECESSARY  IN  COMPLAINT  THAT  PLAINTIFF  WAS 

A  PASSENGER. — In  an  action  against  a  railway  company  for  injuries 

sustained  by  plaintiff  in  attempting  to  board  a  train  by  reason  of  one  of 

the  bandies  of  the  car  giving  way,  it  is  necessary  to  aver  in  the  complaint 

that  he  was  in  some  manner  accepted  as  a  passenger. 

It  is  not  negligence  per  se  for  a  person  to  attempt  to  board  a  moving 
train. 

Appeal  from  the  City  Court  of  Birmingham. 

Action  brought  by  the  appellee,  William  Liddicoat,  by  his  next 
friend,  against  the  North  Birmingham  Railway  Company,  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  defendant's  negligence.  The  facts  are 
suf&ciently  stated  in  the  opinion. 

Defendant  interposed  a  demurrer  to  the  complaint  upon  the 
following  grounds  :  i.  Because  it  does  not  allege  that  the 
defendant's  train  was  at  a  station  or  regular  stopping  place,  where 
passengers  were  received  and  discharged,  when  the  plaintiff  at- 
tempted to  get  aboard  the  train.  2.  Because  it  does  not  allege 
that  the  defendant  or  its  servants  knew  or  could  have  known  that 
Wlliam  Liddicoat  was  attempting  to  get  aboard  the  train  when 
he  received  the  injuries  complained  of.  3.  Because  the  complaint 
shows  that  plaintiff  was  guilty  of  contributory  negligence  that  was 
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the  proximate  cause  of  the  injuries  complained  of  by  him,  and 
does  not  allege  that  the  defendant  was  guilty  of  wanton  or  inten- 
tional negligence.  The  court  overruled  each  of  these  grounds  of 
demurrer,  and  the  defendant  duly  excepted  thereto.  There  was 
judgment  for  plaintiff,  and  defendant  appeals. 

Garret  &  Underwood,  for  appellant,  cited:  N.  B.  St.  R'y 
Co.  V.  Calderwood,  89  Ala.  247  ;  M.  &  C.  R.R.  Co.  v.  Womack, 
84  Ala.  150;  Ga.  Pac.  R.R.  Co.  v.  Blanton,  84  Ala.  154. 

Chas.  p.  Jones  and  W.  R.  Houghton,  for  appellee,  cited :  L. 
&  N.  R.R.  Co  V.  Johnston,  79  Ala.  436;  A.  G.  S.  R.R.  Co.  v. 
Sellers,  93  Ala.  9 :  H.  &  O.  R.R.  Co.  v.  Kane,  69  Md.  11. 

Stuiie,  Ch.  J. — Appellee,  a  minor  between  eleven  and  twehe 
years  of  age,  sued  appellant,  a  street  railway  company,  operating 
cars  \vith  dummy  engines,  to  recover  damages  for  alleged  injuries 
sustained  by  plaintiff  while  attempting  to  board  one  of  appellant's 
trains.  The  train  he  attempted  to  board  was  going  from  the  city 
of  Birmingham  to  North  Birmingham,  and  was  approaching  a  point 
where  the  Birmingham  Mineral  Railroad  Company's  tracks  cross 
appellant's  tracks,  when  it  came  to  a  stop  just  before  reaching  the 
crossing,  and  then  proceeded  on  its  way.  Appellant  has  passen- 
ger stations  at  short  intervals  along  its  road,  one  of  which  is  lo- 
cated about  two  hundred  feet  north  of  the  intersection  of  the  two 
roads,  but  it  has  no  station  at  the  point  where  appellee  attempted 
to  enter  its  car.  It  was,  however,  a  common  if  not  daily  occur- 
rence for  persons  to  take  advantage  of  the  momentary  stoppage 
of  the  train,  as  it  approached  the  crossing,  to  board  or  alight 
from  its  cars,  and  it  does  not  appear  that  this  practice  was  ever 
prohibited  or  objected  to  by  appellant,  or  its  servants  in  chaise  of 
its  trains.  The  habitual  stopping  of  the  train  at  this  point  was  in 
consequence  of  the  requirements  0/  the  statute  (Code,  §  1145). 
and  not  for  receiving  and  discharging  passengers,  though  that 
had  become  a  frequent  if  not  daily  occurrence,  as  stated  above. 

On  the  23d  of  March,  1891,  appellee  was  standing  on  the  side 
of  appellant's  track,  either  upon  or  near  the  roadway  of  the  inter- 
secting road,  when  appellant's  train,  consisting  of  an  engine  and 
two  cars,  approached  the  crossing,  going  north.  One  of  the  cars 
was  an  ordinary  passenger  coach,  and  the  other  an  open  car  hav- 
ing running  boards  extending  along  each  side,  which  furnished  a 
step  to  passengers  getting  on  or  off  the  car.     Appellee  attempted 
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to  board  one  of  the  cars  but  fell,  and  one  of  the  trucks  passed  over 
and  crushed  his  leg,  necessitating  amputation.  For  that  injury 
this  suit  was  brought. 

Whether  appellee,  when  he  attempted  to  board  the  train,  was 
standing  on  the  track  of  the  intersecting  road  and  attempted  to  get 
on  the  car  while  the  train  was  in  motion,  or  whether  he  was  south 
oi  the  crossing  and  the  train  at  rest  when  he  made  the  attempt, 
are  questions  as  to  which  the  testimony  is  conflicting.      There  is 
also  direct  conflict  in  the  testimony  as  to  the  cause  of  appellee's 
fall.     His  statement  is,  that  he  undertook  to  board  the  open  car 
while  the  train  was  at  rest,  south  of  the  crossing,  the  open  car 
being  next  to  the  engine ;  that  he  stepped  on  the  running  board 
and  seized  with  his  hand  the  arm  or  support  attached  to  the  car 
to  assist  passengers  in  getting  in  and  out  of  the  car ;  that  one  end 
of  the  arm  or  support  broke  loose  from  its  fastenings  and  precipi- 
tated him  upon  the  track. 

The  engineer,  on  the  other  hand,  testified,  that  he  was  looking 
at  appellee  when  the  accident  occurred  ;  that  he  saw  him,  as  the 
train  was  passing,  standing  on  the  roadway  of  the  Birmingham 
Mineral  Railroad  Company  at  its  intersection  with  appellant's 
road,  and  that  the  box  passenger  coach  being  next  the  engine, 
appellee  jumped  on  the  rear  steps  of  that  car  and  seized  hold  of 
the  railings ;  that  he  lost  his  hold  and  fell  on  the  track  and  the 
front  truck  of  the  rear  car  passed  over  his  leg  ;  that  the  railing  of 
which  he  took  hold  did  not  break  loose,  and  was  not  out  of  repair. 
There  is  other  testimony  seemingly  corroborative  of  each  of  these 
versions  of  the  accident. 

The  averments  of  the  complaint,  so  far  as  material  to  be  no- 
ticed, are  that  "on  the  day  and  year  aforesaid,  at  a  point  in  North 
Birmingham  on  defendant's  line  of  road  a  short  distance  south  of 
where  the  defendant's  road  crosses  the  Birmingham  Mineral  Rail- 
road, the  plaintiff  boarded,  or  attempted  to  board,  or  attempted  to, 
and  was  in  the  act  of  getting  on  one  of  the  defendant's  passenger 
cars,  as  a  passenger,  as  he  had  the  right  to  do  ;  that  the  car  the 
plaintiff  was  attempting  to  get  on  was  an  open  car  with  a  running 
board  on  each  side  for  passengers  to  get  on  and  into  the  car;  that 
on  each  of  the  seats  of  said  car  was  a  handle  or  arm  made  and 
used  for  the  purpose  of  enabling  passengers  to  catch  hold  of  the 
same  to  enable  them  to  pull  themselves  into  the  car;  that  plaintiff 
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caught  hold  of  one  of  these  handles  or  arms  and  was  pulling  him- 
self into  the  car,  when  the  handle  or  arm  turned  or  broke,  whereby 
plaintiff  was  thrown  to  the  ground  and  under  the  car,  and  his  leg 
was  run  over,"  etc. 

There  was  a  demurrer  to  the  complaint  which  was  overruled. 
The  defendant  then  pleaded  the  general  issue  and  contributory 
negligence  on  plaintiff's  part.  The  errors  assigned  are  the  rulings 
of  the  court  on  the  demurrer  to  the  complaint,  on  the  charges 
given  and  refused,  and  on  the  motion  for  a  new  trial. 

It  may  be  declared  as  a  general  rule  that  the  relations  of  car- 
rier and  passenger  are  founded  in  contract,  either  express  or  im- 
plied, made  upon  a  valuable,  but  not  necessarily  a  pecuniary  con- 
sideration, *'  and  when  such  relations  bring  one  of  the  parties  into 
contact  with  a  material  agency  which  the  contract  requires  the 
other  party  to  supply,  the  law  exacts  of  him  who  supplies  that 
agency  the  duty  of  exercising  care  in  its  selection,  maintenance 
in  repair  and  operation."  2  Am.  &  Eng.  Encyc.  of  Law,  p.  739. 
The  relation  begins  "  when  the  contract  of  carriage  having  been 
made,  or  the  passenger  having  been  accepted  as  such  by  the  car- 
rier, he  has  come  upon  the  carrier's  premises  or  has  entered  any 
means  of  conveyance  provided  by  the  carrier."  2  Am.  &  Eng. 
Encyc.  of  Law,  p.  244. 

It  is  the  duty  of  the  carrier  to  provide  safe  and  convenient  sta- 
tions and  means  of  ingress  to  and  egress  from  its  cars ;  and  if  a 
person  has  the  bona  fide  intention  of  taking  passage  by  a  train  and 
goes  to  a  station  at  a  reasonable  time,  he  is  entitled  to  protection 
in  these  respects,  as  a  passenger,  from  the  moment  he  enters  the 
carrier's  premises. 

The  carrier  may,  by  proper  notice,  prohibit  the  receiving  or 
discharging  of  passengers  at  other  places  than  the  stations  provided 
by  it,  and  persons  attempting,  uninvited,  to  board  its  trains  at 
such  other  places,  in  the  absence  of  wanton  or  willful  negligence 
on  the  part  of  the  carrier,  act  at  their  own  peril  until  they  have 
entered  its  carriage,  or  are  accepted  as  passengers. 

If,  however,  a  carrier  is  in  the  habit  of  receiving  or  discharging 
passengers  at  a  place  other  than  a  regular  station,  or  persons  are 
invited  or  directed  by  its  authorized  servants  to  board  or  alight 
from  its  cars  at  such  other  places,  they  have  the  right  to  presume 
that  it  is  safe  to  board  or  quit  the  train  at  such  place,  unless  the 
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risk  in  doing  so  is  so  obvious  that  a*  man  of  ordinary  care  and 
prudence  would  not,  under  like  circumstances,  make  the  attempt. 
B.  &  O.  R.R.  Co.  I/.  Kane,  69  Md.  11. 

It  is  immaterial  for  what  purpose  its  cars  are  stopped  at  such 
place,  other  than  a  regular  station,  whether  in  consequence  -of  a 
doty  enjoined  on  it  by  law,  as  when  approaching  the  track  of  an 
intersecting  road,  or  arising  from  convenience  or  necessity  in  the 
usual  mode  of  operating  its  trains.  If  the  public  are  in  the  habit 
of  entering  or  quitting  its  cars  at  such  place,  without  objection 
from  its  agents  or  servants,  such  persons  are  entitled  to  the  pro- 
tection of  all  the  duties  imposed  upon  the  carrier  in  receiving  and 
discharging  passengers  at  its  regular  stations,  except  in  so  far  as 
it  may  be  relieved  therefrom  by  obvious  risks,  incident  to  the 
nature  and  condition  of  such  place  of  customary  use.  The  cus- 
tomary use  of  such  place  for  receiving  and  discharging  passen- 
gers may  become  so  generally  known  and  well  established  as  to 
impose  upon  the  carrier  the  duty  of  maintaining  such  place  in  as 
5afe  and  convenient  condition  as  a  regular  station,  and  to  author- 
iie  a  passenger,  without  notifying  the  conductor,  or  other  servant 
of  the  carrier,  of  his  desire  or  intention  to  board  the  train,  to  pre- 
sume that  a  reasonable  opportunity  will  be  afforded  him  for  that 
purpose,  and  that  it  is  safe  to  do  so.  A  passenger  attempting  to 
board  a  train  at  such  place,  and  under  such  circumstances,  is  as 
much  justified  in  the  assumption  that  the  carrier's  cars  are  in  a 
safe  condition,  as  he  would  be  were  he  attempting  to  board  them 
at  a  regular  station ;  for  the  duty  of  the  carrier  to  so  maintain 
them  attaches  in  all  cases  and  under  all  circumstances  where  the 
relation  of  carrier  and  passenger  exists  either  by  express  contract 
or  by  implication  of  law. 

Mrliat  has  been  said  has  no  application  to  a  person  who,  being 
at  either  a  regular  station,  or  a  place  of  customary  use  for  receiv- 
ing  and  discharging  passengers,  has  not  a  bona  fide  intention  of 
boarding  a  train  as  a  passenger,  but  simply  intends  or  attempts 
to  obtain  passage  without  the  knowledge  and  consent  of  the  car- 
rier's servants  or  employees,  and  without  paying  fare.  Such  a 
person  would  in  no  sense  be  a  passenger,  but  a  trespasser  to  whom 
the  carrier  would  owe  no  higher  duty  than  to  refrain  from  wan- 
ton or  willful  negligence ;  or,  upon  discovering  him  to  be  in  a 
position  of  peril,  to  employ  such  reasonable  care  as  the  facilities 
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at  hand  would  permit  to  avoid  the  threatened  injury.  L.  &  N. 
R.R.  Co.  V.  Webb,  97  Ala.  308;  12  So.  Rep.  374;  M.  &  C.  R.R. 
Co.  V.  Womack,  94  Ala.  149. 

But  the  failure  of  the  carrier  to  maintain  its  cars  in  repair  >vould 
not,  as  respects  such  person,  be  either  wanton  or  willful  neg- 
ligence, however  gross  such  negligence  might  be,  and  for  an 
injury  resulting  under  such  circumstances,  the  carrier  would  not 
be  answerable  in  damages  to  the  person  injured. 

Whether  or  not  a  person  is  a  passenger  is  generally  a  question 
for  the  jury,  and  always  so  when  different  inferences  may  be 
drawn  from  the  testimony.  Brown  t^.  Scarboro,  97  Ala.  316  ;  12 
So.  Rep.  289. 

There  is  testimony  in  the  case  before  us  tending  to  sho'w  that 
appellee  was,  when  injured,  attempting  to  board  one  of  appellant's 
cars  with  a  bona  fide  intention  of  riding  thereon,  upon  paying  the 
customary  fare ;    while,  on  the  other  hand,   there   is   testimony 
tending  to  show  that  his  attempt  to  board  the  train,  at  the  time 
and  place  mentioned,  was  prompted  by  a  mere  boyish   propen- 
sity; in  common  parlance,  to  "steal  a  ride,"  as  he  had  done  or 
attempted   to   do  on  other  occasions ;    and  if  the  testimony  on 
another  trial  should  be  substantially  as  we  now  find  it,  the  question 
will  be  one  for  the  jury,  under  proper  instructions  from  the  court. 

It  cannot  be  affirmed  as  a  universal  proposition  of  law  that  it  is 
negligence  per  se  for  a  person  to  attempt  to  board  a  moving  train. 
The  age  and  physical  condition  of  the  person  making  the  attempt, 
the  rate  of  speed  of  the  train,  the  nature  of  the  car  and  of  the 
place,  and  all  the  attendant  facts  and  circumstances  enter  into  the 
question,  and  while  any  one  of  these  facts  might  possibly  be  suf- 
ficient to  justify  the  conclusion  of  negligence  as  a  matter  of  law, 
ordinarily  it  is  a  question  for  the  jury,  the  test  being  whether  a 
person  of  ordinary  care  and  prudence  would,  under  similar  cir- 
cumstances, have  made  the  attempt.  B.  &  O.  R.R.  Co.  v,  Kane^ 
69  Md.  II  ;  M.  &  E.  R'y  Co.  v.  Stewart,  91  Ala.  421. 

All  the  questions  for  review  in  this  case  may  be  solved  when 
tested  by  the  principles  we  have  above  formulated. 

Taking  up  the  demurrer  to  the  complaint,  and  construing,  as 
we  must,  the  averments  of  the  latter  most  strongly  against  the 
pleader,  we  are  unable  to  declare  that  the  complaint  shows  on  its 
face  that  the  relation  of  carrier  and  passenger  legally   existed 
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between  appellant  and  appellee  at  the  time  the  alleged  injury 
was  suffered.  It  is  not  averred  that  appellee  was  attempting  to 
board  the  train  at  a  station  provided  for  passengers,  or  at  a  place 
where  it  was  usual  or  customary  to  receive  passengers  on  its  cars, 
or  that  appellee  was  invited  or  knowingly  permitted  to  attempt 
to  board  the  car  by  any  authorized  servant  or  employee  of  the 
company,  or  that  he  was,  in  any  manner,  accepted  as  a  passenger. 
In  the  absence  of  averments  showing  an  express  contract  of  car- 
riage, or  of  facts  from  which  contract  is  implied  in  law,  no 
relation  is  shown  to  have  subsisted  between  the  parties  at  the 
time  of  the  accident  that  devolved  upon  appellant  the  duty 
towards  appellee  of  maintaining  its  cars  in  repair.  Failing  in 
this  respect,  and  there  being  no  averment  that  the  injury  was 
caused  by  the  wanton  or  willful  negligence  of  the  company,  no 
cause  of  action  is  shown  for  which  it  is  answerable  to  appellee. 
L.  &  N.  R.R.  Co.  V.  Hariston,  97  Ala.  351  ;  12  So.  Rep.  299; 
Ensley  R'y  Co.  v.  Chewning,  93  Ala.  24. 

We  are  not  unmindful  of  the  averment  in  the  complaint  that 
"  plaintiff  was  in  the  act  of  getting  on  one  of  the  defendant's 
passenger  cars  as  a  passenger,  as  he  had  the  right  to  do,''  but  these 
words  are  the  mere  averment  of  the  pleader's  conclusion.  No 
facts  are  stated,  and  no  weight  can  be  accorded  them  in  deter- 
mining the  sufficiency  of  the  complaint.  They  are  perfectly  con- 
sistent with  a  most  heedless  attempt  to  board  the  train  when  in 
motion,  and  at  a  place  not  set  apart  by  any  order  or  usage  of  the 
company  for  receiving  passengers.  Moreover,  there  is  an  almost 
irresistible  implication  that  when  the  attempt  was  made  to  board 
the  car  the  train  was  in  motion. 

There  is  a  manifest  distinction  in  this  respect  between  the  com- 
plaint in  this  case  and  that  in  L.  &  N.  R.R.  Co.  v.  Jones,  83  Ala. 
377.  In  the  latter  the  averment  that  the  plaintiff's  intestate  was 
a  passenger  is  supported  by  the  statement  that  she  was  in  the 
defendant's  coach,  a  position  which,  of  \\.s€A  prima  facie,  indicated 
the  relation  of  passenger ;  while  here  there  is  no  fact  averred  in 
the  complaint  which  indicates  that  appellee  had  become,  or  was 
in  a  position  entitling  him  to  become  a  passenger  in  appellant's 
train  at  the  time  of  the  accident. 

When  we  look  to  the  averments  of  fact  in  the  complaint,'  as 
controlled  by  the  intendments  against  the  pleader,   it  must  be 
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inferred  from  the  complaint  that  appellee's  attempt  to  board  the 
train  was  at  a  place  where  he  was  not  authorized  or  invited  to 
make  the  attempt ;  that  the  cars  were  in  motion  at  a  rate  of 
speed  which  would  have  deterred  a  man  of  ordinary  care  from 
making  the  attempt  under  like  circumstances,  and  that  in  making 
such  attempt  appellee  was  a  trespasser.  M.  v.  A.  G.  S.  R.R.  Co., 
97  Ala.  305;  12  So.  Rep.  170;  Ensley  R*y  Co.  z/.  Chewning,  93 
Ala.  24. 

It  is  contended  in  argument  for  appellee  that  it  must  be  inferred 
that  the  train  was  at  rest  when  appellee  undertook  to  board  it, 
because  of  the  averment  that  appellee's  attempt  to  board  was 
made  when  the  train  was  "a  short  distance  south  of  where  the 
defendant's  road  crosses  the  Birmingham  Mineral  Railroad,"  and 
because  of  the  statutory  requirement  that  trains  shall  be  brought 
to  a  full  stop  before  crossing  the  tracks  of  an  intersecting  road. 

There  are  conclusive  reasons  why  this  argument  cannot  prevail. 
Although  the  court  takes  judicial  knowledge  of  the  requirements 
of  the  statute,  and  it  is  averred  in  the  complaint  that  appellee's 
train  was  south  of  the  crossing,  it  is  not  averred  that  the  train  was 
on  a  north-bound  trip.  Indulging  the  view  most  unfavorable  to 
the  pleader,  as  we  must,  the  train  at  the  time  of  the  accident  was 
south-bound  and,  therefore,  according  to  the  complaint,  had  passed 
the  intersecting  road,  and,  consequently,  the  point  where  it  was 
required  by  the  statute  to  come  to  a  stop. 

On  the  other  hand,  if  we  could  assume  the  train  was  north- 
bound, it  is  not  averred  it  had  approached  within  one  hundred 
feet  of  the  crossing,  when  the  plaintiff  undertook  to  board  it,  that 
being  the  distance  from  the  crossing  at  which  it  was  required  by 
the  statute  to  come  to  a  full  stop.  The  averment  that  the  train 
was  '*  a  short  distance  south  of  where  the  defendant's  road  crosses 
the  Birmingham  Mineral  Railroad  "  is  not  the  equivalent  of  an 
averment  that  the  train  was  within  one  hundred  feet  of  the  cross- 
ing. This  last  fact  is  not  necessarily  implied  in  the  averment  made. 
The  inference  does  not  arise,  as  matter  of  law,  from  the  facts 
averred  in  the  complaint,  that  appellant's  train  was  at  rest  when 
appellee  attempted  to  board  it,  but,  as  we  have  shown,  the  intend- 
ments on  demurrer  are  to  the  contrary. 

It  results  from  the  foregqing  principles  that  the  first  and  second 
grounds  of  demurrer  to  the  complaint  should  have  been  sustained; 
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3nd  in  view  of  the  intendments  against  the  pleader,  as  above  indi- 
cated, it  may  be  the  third  ground  of  demurrer  should  have  been 
sustained,  notwithstanding  contributory  negligence  is  ordinarily 
matter  of  defense.  We  cite  the  following  authorities :  L.  &  N. 
R.R.  Co.  V,  Hariston,  97  Ala.  351 ;  12  So.  Rep.  299 ;  M.  v.  A.  G. 
S-  R.R.  Co.,  97  Ala.  305  ;  12  So.  Rep.  170;  Ensley  R'y  Co.  v, 
diewning,  93  Ala,  24. 

The  charges  given  and  refused  by  the  court,  on  which  the 
remaining  assignments  of  error  are  based,  need  not  be  specially 
noticed.  The  principles  we  have  announced  will  furnish  sufficient 
guide  on  another  trial. 

For  the  error  of  the  City  Court  in  overruling  the  demurrer 
'to  the  complaint,  its  judgment  is  reversed  and  the  cause  is 
remanded. 

McUREN    V.    ALABAMA    MIDLAND    RAILWAY 

COMPANY, 

Supreme  Courts  Alabama^  November^  1S93. 

[Reported  in  loo  Ala.  506.] 

CONTRIBUTORY  NEGLIGENCE  IN  BOARDING  MOVING  TRAIN.— 
In  an  action  for  injuries  by  the  plaintiff  striking  a  platform  while  attempt- 
ing to  get  on  a  train,  and  the  evidence  shows  that  he  stood  within  twenty 
steps  of  the  train  for  two  minutes  before  it  started ;  that  the  conductor 
called  '*A1I  aboard*'  before  it  moved;  that  the  plaintiff  knew  of  the 
dangerous  proximity  of  the  platform,  ' '  but  did  not  have  the  matter  in  his 
mind  at  that  time ;  "  that  the  train  was  moving  at  the  rate  of  three  or  four 
mfles  per  hour ;  that  he  had  been  warned  frequently  by  the  conductor 
not  to  board  a  moving  train,  the  plaintiff  is  guilty  of  contributory  neg- 
ligence. 

ADMISSION  OR  EXCLUSION  OF  EVIDENCE,  THOUGH  ERRO- 
NEOUS, CAUSES  NO  INJURY.— When  in  an  action  for  injuries  it  is 
shown  that  the  plaintiff  was  negligent,  he  cannot  complain  of  error 
in  the  admission  and  exclusion  of  certain  evidence  which  could  not  have 
affected  the  result. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Action  by  the  appellant,  J.  C.  McLaren,  against  the  Alabama 
Midland  Railway  Company,  to  recover  damages  for  personal  inju- 
ries, which  were  alleged  to  have  been  inflicted  by  reason  of  the 
defendant's  negligence.      Judgment  for  defendant,  from   which 
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plaintiff  appeals.  The  only  assignment  of  error  which  is  consid-^ 
ered  by  the  court  is  based  on  an  exception  reserved  to  the  Cir- 
cuit Court's  giving  the  general  affirmative  charge  for  the  defend- 
ant. The  facts  having  reference  to  this  question  are  sufficiently 
stated  in  the  opinion. 

I.  H.  Parks,  for  the  appellant,  cited:  L.  &  N.  R.R.  Co.  v. 
Hall,  87  Ala.  709 ;  Holland  v.  Ten.  Col.  &  Iron  Co.,  91  Ala.  444  ; 
M.  &  E.  R.R.  Co.  V.  Stewart,  91  Ala.  421 ;  C.  R.  B.  Co.  v.  Miles„ 
88  Ala.  256;  Ga.  Pac.  R.R.  Co.  v.  Daniel,  92  Ala.  300;  Watson 
V.  E.  T.  V.  &  G.  R.R.  Co.,  94  Ala.  634 ;  L.  &  N.  R.R.  Co.  v^ 
Perry,  87  Ala.  392  ;  R.  &  D.  R.R.  Co.  v.  Powers,  149  U.  S.  43. 

A.  A.  Wiley,  for  the  appellee,  cited :  Finlayson  v.  Chic.  etc. 
R.R.  Co.,  I   Dill.  579;  R.R.  Co.  v.  Jones,  95  U.  S.  439;  Belle- 
fontaine  R'y  Co.  v.  Hunter,  33  Ind.  335  ;  Pa.  R.R.  Co.  v.  Aspell,. 
23   Pa.  St.  147;    53  111.  510;  86  III.   467;  Marion  v.  Erie   R'y 
Co.,  56  N.  Y.  302  ;  21  Minn.  293  ;  M.  &  E.  R.R.  Co.  v,  Stewart, 
91  Ala.  421  ;  Smith  v.  Birm.  Un.  R'y  Co.,  90  Ala.  60;   Central 
R.R.  Co.  V.  Letcher,  69  Ala.  106;  Thompson  v.  Duncan,  76  Ala. 
334;  R.R.   Co.   V.  Hawk,  72   Ala.  112;  R'y  Co.   v.  Bridges.  86 
Ala.  448;  C  &  W.  R.R.  Co.  v.  Bradford,  86  Ala.  574;  M.  &  C. 
R.R.  Co.  V.  Womack,  84  Ala.  149;  Carrington  v.  L.  &  N.  R.R. 
Co.,  88  Ala.  476;  Gothard  v.   Ala.   Gt.  So.   R.R.  Co.,  67  Ala. 
114;    Ga.   Pac.  R.R.   Co.   v.  Blanton,  84  Ala.    154;    Shear.   & 
Redf.  Neg.  §^  283,  476,  481,  520,  579 ;  Thomp.  Car.  of  Pas.  267 ; 
Griswold  v.  Chicago,  64  Wis.  652;  McCall  v,  N.  Y.  C.  R.R.  Co., 
54  N.  Y.  642 ;  Glendening  v.  Sharp,  22  Hun   78 ;  Terre  Haute 
R.R.  Co.  V.  Clarke,  73  Ind.   168;  Carroll  v.  Minn.  Valley  R.R. 
Co.,  13  Minn.  30;  Rothe  v.  Mil.  R.R.  Co.,  21  Wis.  256;  Kelogg 
V.  N.  Y.  C.  R.R.  Co.,  79  N.  Y.  72;  Houston  R.R.   Co.  v.  Rich- 
ards, 59  Tex.  330;  B.  &  O.  R.R.  Co.  v.  Depew,  40  Ohio  S.  121 ; 
Chic.  R.  I.  P.  R.  Co.  V.  Clark,  108  111.  113;  Blodgett  v.  Bartlett,  50 
Geo.  (Miss.)    353;    Morrison  v.   Erie  R'y  Co.,   56  N.   Y.    302; 
Burrows  v.  Erie  R'y  Co.,  63  N.  Y.  556;  Davis  v.  Chicago,  etc. 
R'y  Co.,   18  Wis.  175;  Central    R.R.    v.  Letcher,  69  Ala.  106; 
R'y  Co.  V.  Jones,  95    U.  S.  439;  E.  T.  V.    &  Ga.   R.R.  Co.  v. 
Kornegay,  92  Ala.  228;  C.  &  W.  R'y  Co.  v,  Bradford,  86  Ala.  574. 

Coleman,  J, — The  action  was  to  recover  damages  for  per- 
sonal injuries.  There  are  three  assignments  of  error,  two  of 
wb»ch  relate  to  the  ruling  of  the  court  upon  the  admission  and 
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exclusion  of  testimony,  and  one  to  the  charge  of  the  court  which* 
directed  the  )ury  to  find  the  issue  for  the  defendant. 

The  facts  sho^v  a  clear  case  of  contributory  negligence  on  the 

part  of  the  plaintiff,  and  the  result  would  be  the  same  with  the 

evidence  excluded  to  the  introduction  of  which  an  objection  was 

Teser\'ed,   or  with  the   evidence  admitted    which  was  excluded 

against  the  objection  of  the  plaintiff. 

The  negligence  complained  of  was  the  construction  of  a  plat- 
form so  near  the  road  track,  that  plaintiff  while  upon  the  steps 
a^ttempting  to  board  the  train  as  a  passenger  was  brought  violently 
-against  the  edge  of  the  platform  and  injured.     The  complaint 
<also  avers  that  the  train  did  not  remain  at  the  depot  a  sufficient 
length  of  time  to  enable  plaintiff  to  get  aboard  the  train  with 
safety.    The  evidence  is  without  conflict,  that  the  train  gave  all 
fxirties  ample  time  to  get  aboard ;  that  after  plaintiff  had  com- 
pleted the  delivery  of  his  freight  for  shipment,  he  stood  talking 
^th  the  witness  Campbell  within  twenty  steps  of  the  train,  on  his 
private  business,  for  two  minutes,  a  longer  time  than  was  necessary 
for  him  to  have  safely  got  on  the  train ;  that  the  conductor  gave 
the  signal  "  All  aboard  "  before  the  train  was  moved,  and  he  had 
ample  time  then  to  have  taken  passage.     True  plaintiff  says  he  is 
hard  of  hearing  and  did  not  hear  the  conductor,  but  a  number  of 
disinterested  witnesses  testified  they  heard  it,  including  plaintiff*s 
own  witness.    The  witness  Campbell  to  whom  plaintiff  was  talking 
at  the  time  heard  the  conductor  call  out  "  All  aboard." 

The  space  between  the  platform  and  the  car  was  nine  and  three- 
<]uarter  inches.  The  injury  occurred  in  the  open  daylight. 
Plaintiff  testified  that  he  **  had  lived  at  the  station  for  five  years, 
knew  of  the  location  and  construction  of  the  platform,  of  the 
dangerous  proximity  of  said  platform  to  the  road  crossing,  its 
nearness  to  trains  when  on  the  track,  standing  or  moving,  but  did 
not  have  t/te  matter  in  his  mind,  at  tliat  time,  as  it  was  occupied 
u*ith  otiur  things^  We  have  italicized  a  part  of  plaintiff's  evidence, 
as  it  brings  his  case  squarely  within  the  rule  declared  in  Hall  v. 
L  &  \.  R.R.  Co.,  87  Ala.  719-720.  The  evidence  shows  con- 
clusively, and  plaintiff  admits  it  in  his  own  testimony,  that  at  the 
time  he  attempted  to  board  the  train  it  was  moving  forward  at 
the  rate  of  "  two  or  three  miles  an  hour  or  faster,"  while  others 
fix  the  speed  at  five  or  six  miles  per  hour.     The  evidence  shows 
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conclusively  that  rather  than  enter  the  second  car,  which   was 
convenient,  or  walk  a  few  steps  to  where  the  passenger  car   was 
standing,  plaintiff   voluntarily   preferred   to   wait   until   the    car 
moved  up  to  where  he  was  standing,  feeling  confident  that  he 
could  step  safely  on  while  it  was  moving  forward.     It  seems  that 
he  had  pursued  this  course  frequently  at  other  times,  against  the 
warning  and  protest  of  the  conductor.     We  have  no  reason  to 
doubt  the  truth  of  the  statement  of  the  witness  who  says  that 
immediately  after  plaintiff  was  injured,  he  said :  "  I  thought  I  was 
young  and  supple  enough  to  board  a  moving  train,  but  find  I  am 
mistaken  ;  I  find  I  am  growing  old."     The  truth  of  this  evidence 
is  not  disputed.     The  danger  of  the  attempt  was  obvious.     The 
risk  was  assumed,   voluntarily,   without  the    knowledge    of   the 
defendant,  when  there  was  no  necessity  for  it,  but  purely  as  a 
matter  of  preference.     R.R.  Co.   v.  Miles,  88  Ala.  256 ;   Mont-^ 
gomery  &  E.  R.R.  v,  Stewart,  91   Ala.  422  ;  Ricketts  v.  Bin  S. 
R.R.  Co.,  85  Ala.  600. 
Affirmed. 

ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILROAD  COMPANY  v.  CANTRELL.  (O 

Supreme  Courts  Arkansas^  November^  1881. 

[Reported  in  37  Ark.  519.] 

TRAIN  SHOULD  BE  STOPPED  OPPOSITE  STATION  PLATFORM, 
— It  is  the  duty  of  those  in  charge  of  a  railroad  train  to  stop  it  opposite 
the  station  platform  that  passengers  may  get  off  in  safety. 

ALIGHTING  FROM  MOVING  CAR— WHEN  NOT  NEGLIGENCE.— 
A  passenger  who  gets  off  a  train,  slowly  moving,  by  direction  of  the 
conductor  or  other  person  employed  to  manage  the  train,  where  the 
danger  is  not  apparent,  cannot  be  charged  with  negligence. 

WHAT  DAMAGES  PLAINTIFF  ENTITLED  TO— A  plaintiff  in  an 
action  for  injuries  is  entided  to  compensation  for  the  bodily  injury  sus- 
tained, the  pain  suffered,  the  effect  of  the  injury  on  his  health,  accord- 
ing to  its  degree  and  probable  duration,  the  expense  of  his  sickness 
resulting  from  the  injury  and  of  attempting  to  effect  a  cure,  and  the 
pecuniary  loss  sustained  by  reason  of  inability  to  attend  to  his  business 
or  profession. 

I.  Cited  in  St.  L.  I.  M.  etc.  R*y      Co.  v.  Person,  49  Ark.  182,  2  Am. 
V.  Rosenberry,  45  Ark.  256,  2  Am.      Neg.  Cas.  139. 
Neg.  Cas.  122;  St.  L.  I.  M.  etc.  R'y 
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PLATFORMS  AT  STATION— DUTY  OF  RAILROAD  COMPANY  TO- 
PROVIDE. — A  railroad  corporation  is  bound  to  provide  safe  and 
sufficient  platforms  for  the  landing  of  passengers,  of  sufficient  length  to- 
afford  safe  egress  to  passengers  from  an  ordinary  train. 

Appeal  from  Clay  Circuit  Court. 

Action  by  appellee  against  appellant  for  damages  for  a  per- 
sonal injury  sustained  through  the  negligence  and  misconduct  of 
the  defendant's  train  conductor  in  causing  him  to  alight  from  the 
train  while  it  was  in  motion.  Defendant  denied  the  negligence, 
and  averred  that  the  injury  resulted  from  the  plaintiff's  own 
negligence. 

The  court  gave  the  following  instructions  for  the  plaintiff: 
I.  "If  the  jury  find  from  the  evidence  that  the  plaintiff  was  a 
passenger  on  defendant's  train  for  Knoble  Station,  and,  on  arriv- 
ing there,  the  conductor  or  agent  called  out  the  name  of  the 
station,  and  directed  the  plaintiff  to  get  off  said  train  without  first 
stopping  it,  and  that  the  platform  at  that  station  is  unsafe,  and  of 
insufficient  length  for  the  safe  landing  of  passengers,  and  that  the 
plaintiff  got  off  the  train  under  the  directions  of  the  defendant's 
conductor,  agent  or  employee,  and,  in  doing  so,  was  injured,  on 
account  of  not  stopping  said  train  in  time,  or  on  account  of  such 
unsafe  or  insufficient  platform,  the  defendant  is  liable."  2.  '*  If 
the  jury  find  from  the  evidence  that  the  plaintiff  was  ordered  or 
directed  by  the  conductor  or  agent  of  the  defendant  to  get  off  the 
train,  he  had  a  right  to  rely  upon  such  advice  or  directions,  pro- 
vided he  took  no  more  risk  in  getting  off  the  train  than  a  prudent 
man  would  have  taken  under  the  same  circumstances."  3.  **  If 
the  jury  find  that  the  plaintiff  took  no  more  risk  than  a  prudent 
man  would  under  the  same  circumstances,  he  was  not  guilty  of 
contributory  negligence."  4.  **  If  the  jury  find  that  the  plaintiff 
was  ordered  or  directed  by  the  defendant's  conductor  or  employees 
to  get  off  the  train,  and  told  to  hurry  up,  and  such  orders  and 
directions  would  cause  a  man  of  ordinary  reason  to  believe  that 
he  must  leave  the  train,  or  submit  to  the  inconvenience  of  being 
carried  past  the  station,  and  that  the  plaintiff  in  getting  off  the 
train  was  injured,  the  defendant  is  liable  ;  provided  that  they  find 
that  the  act  of  getting  off  the  train  was  a  careful  and  prudent  act, 
^d  not  a  rash  and  careless  exposure  to  peril  and  hazard."  5.  "If 
the  jury  find  for  the  plaintiff  they  will  assess  his  damages  at  a 
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sum  that  will  compensate  him  for  the  bodily  injury  sustained,  the 
pain  suffered,  the  effect  of  the  injury  on  his  health,  according  to 
its  degree  and  probable  duration,  the  expense  of  his  siclcness 
resulting  from  the  injury,  and  of  attempting  to  effect  a  cure,  and 
the  pecuniary  loss  sustained  by  reason  of  inability  to  attend  to 
his  business  or  profession."  6.  "The  defendant  is  bound  to  pro- 
vide safe  and  sufficient  platforms  for  the  landing  oT  passengers,  of 
sufficient  length  to  afford  safe  egress  to  passengers  from  an 
ordinary  train." 

For  the  defendant  the  court  gave  the  following  instructions :  i. 
"  If  they  find  that  the  plaintiff  could,  by  ordinary  care  and  pru- 
dence, have  prevented  the  injury,  they  will  find  for  the  defend- 
ant," and  refused  the  following:  2.  **If  the  jury  find  that  the 
plaintiff's  own  careless  and  negligent  conduct  caused  or  contribu- 
ted to  cause  the  injury,  they  will  find  for  the  defendant" 

The  court,  of  its  own  motion,  instructed  as  follows;  i.  "Both 
the  plaintiff  and  defendant  are  held  to  ordinary  prudence."  2. 
"  Before  the  jury  can  find  for  the  plaintiff,  on  the  ground  that  the 
agent  or  other  employee  of  the  defendant  directed  or  advised  the 
plaintiff  to  get  off  the  train,  they  must  find  from  the  evidence  that 
such  directions  or  advice  were  given  at  a  time  and  in  a  manner 
that  would  have  induced  the  belief  in  the  mind  of  a  man  of  ordi- 
nary reason  that  such  agent  meant  and  intended  that  he  should 
get  off  at  the  time  and  under  the  circumstances  existing  at 
the  time  he  did  get  off."  3.  "If  the  jury  find  that  the  plaintifTs 
own  careless  and  negligent  conduct  caused  or  contributed  to  cause 
the  injury,  they  will  find  for  the  defendant." 

The  jury  having  reported  that  they  could  not  agree  upon  the 
amount  of  their  verdict,  the  court  told  them  that  it  was  impor- 
tant to  the  parties  that  they  should  agree,  and  not  let  a  hundred 
or  two  hundred  dollars  stand  in  the  way.  Finally  the  jury  gave 
a  verdict  for  plaintiff,  assessing  his  damages  at  $800. 

Defendant  filed  a  motion  for  a  new  trial,  assigning  as  cause, 
among  others,  error  of  the  court  in  its  advice  to  the  jury  as  to  the 
damages,  and  also  filed  the  affidavit  of  one  of  the  jurors,  stating 
that  he  was  induced  by  that  advice  to  agree  to  the  verdict,  having 
before  such  instruction  been  in  favor  of  giving  plaintiff  only  $500. 
The  motion  was  overruled.  Defendant  filed  a  bill  of  exceptions 
and  appealed. 
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Geo.  H.  Benton  and  Dodge  &  Johnson,  for  appellant,  cited: 
Shear.  &  Redf.  on  Neg.  ^^  25,  35,  39,  265,  277,  282,  283  ; 
Whart  on  Neg.  §^.  300,  353,  371,  626;  R*y  Co.  v.  Hendricks,  26 
Ind.  228  ;  Nelson  v.  R.R.  Co.,  68  Mo.  593  ;  Ry  Co.  v,  Whitfield, 
44  Miss.  486 ;  R'y  Co.  v,  Hazzard,  26  111.  384 ;  2  Redf.  Rail. 
§  177;  16  Gray,  502,  507;  54  111.  133;  66  N.  C.  499;  106 
Mass.  464;  49  N.  Y.  47;  23  Penn.  149,  150;  32  Penn.  296; 
20  Barb.  282  ;  56  N.  Y.  305  ;  44  111.  463 ;  28  Ind.  447 ;  24 
Wis.  585;  Siner's  case,  3  Exch.  150;  Worthington  v.  Curd,  15 
Ark.  492  ;  State  Bk.  v,  Williams,  6  Ark.  161 ;  Jordan  v,  Foster, 
11  Ark.  139;  Armstead  z/.  Brooks,  18  Ark.  521;  Dickson  zr. 
Johnson,  24  Ark.  251,  54cf. 

W.  R  CoODY,  for  appellee,  cited:  23  Ark.  51,  112;  21  Ark. 
357;  McNutt  z;.  Arnold,  22  Ark.  477;  19  Ark.  534;  10  Ark. 
428;  Gantt's  Dig.  %  1971. 

Harrison,  J. — It  was  clearly  the  duty  of  those  in  charge  of 
the  defendant's  train,  upon  its  arrival  at  Knobel,  to  stop  the  same 
opposite  the  platform,  that  the  plaintiff  might  get  off. 

On  the  other  hand,  it  may,  as  a  general  proposition,  be  said, 
that  it  is  imprudent  and  a  want  of  proper  care  to  alight  from  a 
train  while  it  is  in  motion ;  but  whether  it  was  so  in  a  particular 
case  must  depend  upon  the  circumstances  under  which  the 
attempt  was  made.  Crissey  v.  Passenger  Railway  Co.,  75  Penn. 
St  83.  It  would  not  be  so  if  the  train  was  moving  so  slowly 
that  no  damage  could  be  reasonably  apprehended. 

But  though,  in  fact,  it  may  be  hazardous,  a  passenger  who 
does  so  at  the  instance  or  direction  of  the  conductor  or  other 
employee  in  the  management  of  the  train,  on  whose  opinion  or 
judgment  in  the  matter  he  has  the  right  to  rely,  and  where  the 
risk  or  danger  was  not  apparent,  cannot  be  chargeable  with  negli- 
gence. Filer  V.  N.  Y.  Cent.  R.R.  Co.,  49  N.  Y.  47 ;  Lambeth 
V,  N.  C.  R.R.  Co.,  66  N.  C.  499;  Whart.  on  Neg.  ^371. 

It  would  seem  that  the  train,  when  the  plaintiff  attempted  to 
jump  upon  the  platform,  was  moving  very  slowly,  as  the  con- 
ductor testified  that  after  he  fell  it  moved  only  fifteen  or  twenty 
feet  before  it  stopped ;  and  that  the  direct  or  immediate  cause  of 
the  accident  was  that  it  had  too  far  passed  the  platform  when  he 
leaped  from  the  car  for  him  to  reach  it. 
There  was  no  evidence  that  he  knew  that  there  was  any  risk  or 
Vol.  II. 
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hazard  in  the  attempt  to  get  off,  or  of  any  want  of  care  in  him,. 
or  of  any  negligence  on  his  part  which  contributed  to  the  acci- 
dent ;  but  it  was  proved  that  he  was  told  by  the  conductor  and 
brakeman  "to  hurry  and  get  off,"  the  latter  telling  him  also  that 
they  were  in  a  hurry,  and  that  he  was  urged  by  their  impatience- 
to  make  the  attempt. 

We  can  see  no  objection  to  any  of  the  instructions  the  court 
gave  the  jury.  Those  in  relation  to  the  question  of  negligence 
are  in  strict  accordance  with  the  views  above  expressed. 

That  the  damages  assessed  by  the  jury  were  excessive  was  not 
assigned  as  a  ground  of  the  motion  for  a  new  trial,  and  the  appel- 
lant cannot  be  heard  to  complain  of  -the  fifth,  or  that  in  regard 
to  the  measure  of  the  damages.  It  was,  however,  clearly  cor- 
rect. Peoria  Bridge  Asso.  v,  Loomis,  20  111.  235  ;  Ransom  t/.  N. 
Y.  &  Erie  R.R.  Co.,  15  N.  Y.  415  ;  Sedgw.  on  Damages,  699^ 
note  2. 

The  court  having  already  instructed  the  jury  to  the  same  effect 
as  asked  by  the  defendant  in  his  second  instruction,  it  was,  for  that 
reason,  very  properly  refused. 

As  the  damages  are  not  complained  of  as  excessive,  we  have 
no  occasion  to  consider  the  objection  of  the  defendant  to  the  re- 
mark of  the  court  to  the  jury  that  it  was  important  to  the  parties 
that  they  should  return  a  verdict,  and  they  should  not  let  one  or 
two  hundred  dollars  prevent  them ;  and  we  will  merely  say,  we 
think  it  was  not  calculated  to  influence  the  jury  to  the  defendant's 
prejudice. 

The  affidavit  of  the  juror  should  not,  however,  have  been 
allowed  to  be  filed,  as  the  statute  expressly  declares  that :  "  A 
juror  cannot  be  examined  to  establish  a  ground  for  a  new  trial,, 
except  it  be  to  establish,  as  a  ground  for  a  new  trial,  that  the  ver- 
dict was  made  by  lot."     Gantt's  Dig.  ^  1971. 

The  judgment  is  affirmed. 
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MEMPHIS  &  LITTLE  ROCK  RAILWAY  CO.  V. 

STRINGFELLOW.  (0 

Supreme  Courts  Arkansas^  November^    1884. 

[Reported  in  44  Ark.  322.] 

RAILROAD  COMPANY  IN  HANDS  OF  A  RECEIVER  NOT  LIABLE 
FOR  NEGLIGENCE  OF  RECEIVER'S  SERVANT.— A  railroad  com- 
pany cannot  be  held  liable  for  the  negligence  of  the  servant  of  the  receiver 
who  is  operating  the  railroad.  The  receiver's  possession  is  not  theirs, 
and  the  company  cannot  control  either  him  or  his  employees. 

PREMATURE  ANNOUNCEMENT  OF  STATION--WHEN  NEGLI- 
GENCE.— When  a  brakeman  on  a  railway  train  announces  a  station 
before  it  is  reached,  and  soon  after  the  train  stops,  and  no  warning  is 
given  that  the  stop  is  a  temporary  one,  such  an  announcement  is  an 
invitation  to  alight,  and  a  passenger  who,  attempting  to  alight,  it  being  a 
dark  night,  receives  injuries  by  reason  of  the  train  starting  again,  may 
recover  damages. 

Appeal  from  St.  Francis  Circuit  Court. 

U.  M  &G.  B.  Rose,  for  appellants,  cited:  51  Mich.  236;  47 
Am.  Rep.  566;  12  Am.  &  Eng.  R*y  Cases,  163;  9  Q.  B.  66  ;  7 
Moak,  119;  L.  R.  3  Exch.  150;  23  Penn.  St.  147;  i  Cent.  Law 
J-  335;  5  J-  J-  Marsh,  676;  7  Wis.  219;  25  111.  42. 

S.\NDERS  &  Husbands,  for  appellee,  cited:  17  Wall.  964;  2 
Redf.  on  Rail  231  ;  i  McQ.  H.  L.  Cas.  748  ;  38  N.  Y.  455;  17 
Mich.  99;  Whart.  on  Neg.  '^^^  379,  371,  647,  650;  St.  Louis,  L 
M.  &  S.  R*y  V.  Cantrell,  37  Ark.  522 ;  31  Ind.  408;  7  Irish  Rep. 
C.  L.40;  L.  R.  2  Exch.  248;  39  Ark.  162;  30  Ark.  399;  Gantt's 
^jg-  S  4564.  subd.  4,  and  §  4567. 

Smith,  J. — In  this  action,  brought  by  a  passenger  to  recover 
damages  for  personal  injuries,  the  railroad  company  and  its  re- 
ceiver were  jointly  sued.  The  complaint  alleged  that  at  the 
time  of  the  injury  the  road  was  operated  under  the  management 
of  E.  K.  Sibley,  who  was  appointed  receiver  under  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Arkansas.  The  answer  denied  negligence  and  averred  contribu- 
tory negligence  in  the  plaintiflF.  The  following  verdict  was  re- 
turned :  "  We,  the  jury,  find  for  the  plaintiff  and  assess  the  dam- 

I.  Cited  in  St.  L.  I.  M.  etc.  R'y      Co.  v,  Johnson,  59  Ark.  122,  130,  z 
Co.  V.  Rosenberry,  45  Ark.  256,  2      Am.  Neg.  Cas.  157. 
Am.  Neg.  Cas.  122 ;  St  L.  &  S.  R. 
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inferred  from  the  complaint  that  appellee's  attempt  to  board  the 
train  was  at  a  place  where  he  was  not  authorized  or  invited  to 
make  the  attempt ;  that  the  cars  were  in  motion  at  a  rate  of 
speed  which  would  have  deterred  a  man  of  ordinary  care  from 
making  the  attempt  under  like  circumstances,  and  that  in  making 
such  attempt  appellee  was  a  trespasser.  M.  v.  A.  G.  S.  R.R.  Co., 
97  Ala.  305;  12  So.  Rep.  170;  Ensley  R'y  Co.  v.  Chewning,  93 
Ala.  24. 

It  is  contended  in  argument  for  appellee  that  it  must  be  inferred 
that  the  train  was  at  rest  when  appellee  undertook  to  board  it, 
because  of  the  averment  that  appellee's  attempt  to  board  was 
made  when  the  train  was  "a  short  distance  south  of  where  the 
defendant's  road  crosses  the  Birmingham  Mineral  Railroad,"  and 
because  of  the  statutory  requirement  that  trains  shall  be  brought 
to  a  full  stop  before  crossing  the  tracks  of  an  intersecting  road. 

There  are  conclusive  reasons  why  this  argument  cannot  prevail. 
Although  the  court  takes  judicial  knowledge  of  the  requirements 
of  the  statute,  and  it  is  averred  in  the  complaint  that  appellee's 
train  was  south  of  the  crossing,  it  is  not  averred  that  the  train  was 
•on  a  north-bound  trip.  Indulging  the  view  most  unfavorable  to 
the  pleader,  as  we  must,  the  train  at  the  time  of  the  accident  was 
south-bound  and,  therefore,  according  to  the  complaint,  had  passed 
the  intersecting  road,  and,  consequently,  the  point  where  it  was 
required  by  the  statute  to  come  to  a  stop. 

On  the  other  hand,  if  we  could  assume  the  train  was  north- 
bound, it  is  not  averred  it  had  approached  within  one  hundred 
feet  of  the  crossing,  when  the  plaintiff  undertook  to  board  it,  that 
being  the  distance  from  the  crossing  at  which  it  was  required  by 
the  statute  to  come  to  a  full  stop.  The  averment  that  the  train 
was  **  a  short  distance  south  of  where  the  defendant's  road  crosses 
the  Birmingham  Mineral  Railroad "  is  not  the  equivalent  of  an 
averment  that  the  train  was  within  one  hundred  feet  of  the  cross- 
ing. This  last  fact  is  not  necessarily  implied  in  the  averment  made. 
The  inference  does  not  arise,  as  matter  of  law,  from  the  facts 
averred  in  the  complaint,  that  appellant's  train  was  at  rest  when 
appellee  attempted  to  board  it,  but,  as  we  have  shown,  the  intend- 
ments on  demurrer  are  to  the  contrary. 

It  results  from  the  foregqing  principles  that  the  first  and  second 
grounds  of  demurrer  to  the  complaint  should  have  been  sustained; 
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and  in  view  of  the  intendments  against  the  pleader,  as  above  indi- 
cated, it  may  be  the  third  ground  of  demurrer  should  have  been 
sustained,  notwithstanding  contributory  negligence  is  ordinarily 
matter  of  defense.  We  cite  the  following  authorities  :  L.  &  N. 
R.R.  Co.  V.  Hariston,  97  Ala.  35 1  ;  12  So.  Rep.  299 ;  M.  v.  A.  G. 
S.  R.R.  Co.,  97  Ala.  305  ;  12  So.  Rep.  170;  Ensley  Ry  Co.  v, 
Cheihiiing,  93  Ala  24. 

The  charges  given  and  refused  by  the  court,  on  which  the 
remaining  assignments  of  error  are  based,  need  not  be  specially 
noticed.  The  principles  we  have  announced  will  furnish  sufficient 
guide  on  another  trial. 

For  the  error  of  the  City  Court  in  overruling  the  demurrer 
to  the  complaint,  its  judgment  is  reversed  and  the  cause  is 
remanded. 

McLaren  v.  Alabama  midland  railway 

COMPANY, 

Supreme  Courts  Alahama^  November^  i^93- 

[Reported  in  loo  Ala.  506.] 

CONTRIBUTORY  NEGLIGENCE  IN  BOARDING  MOVING  TRAIN.— 
In  an  action  for  injuries  by  the  plaintiff  striking  a  platform  while  attempt- 
ing to  get  on  a  train,  and  the  evidence  shows  that  he  stood  within  twenty 
steps  of  the  train  for  two  minutes  before  it  started ;  that  the  conductor 
called  '*  All  aboard ''  before  it  moved ;  that  the  plaintiff  knew  of  the 
dangerous  proximity  of  the  platform,  <<  but  did  not  have  the  matter  in  his 
mind  at  that  time ;  "  that  the  train  was  moving  at  the  rate  of  three  or  four 
miles  per  hour ;  that  he  had  been  warned  frequently  by  the  conductor 
not  to  board  a  moving  train,  the  plaintiff  is  guilty  of  contributory  neg- 
ligence. 

ADMISSION  OR  EXCLUSION  OF  EVIDENCE,  THOUGH  ERRO- 
NEGUS,  CAUSES  NO  INJURY.— When  in  an  action  for  injuries  it  is 
shown  that  the  plaintiff  was  negligent,  he  cannot  complain  of  error 
in  the  admission  and  exclusion  of  certain  evidence  which  could  not  have 
affected  the  result. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Action  by  the  appellant,  J.  C.  McLaren,  against  the  Alabama 
Midland  Railway  Company,  to  recover  damages  for  personal  inju- 
ries, which  were  alleged  to  have  been  inflicted  by  reason  of  the 
defendant's  negligence.      Judgment  for  defendant,  from   which 
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action  was  tried  before  the  same  judge,  Blackburn,  at  nisi prius^ 
and  the  evidence  disclosed  a  similar  state  of  facts.  But  the  case 
was  withdrawn  from  the  consideration  of  the  jury.  This  was  held 
to  be  error.  No  positive  rule  of  law  was  laid  down  as  to  the 
effect  to  be  given  to  calling  out  the  name  of  a  station,  but  Mr. 
Baron  Pollock,  in  his  opinion  before  the  Lords,  concurred  in  the 
opinion  of  Mr.  Justice  Willes  in  the  same  case  in  the  Exchequer 
Chamber  :  '*  It  is  an  announcement  by  the  railway  officers  that 
the  train  is  approaching,  or  has  arrived  at  the  platform,  and  that 
the  passengers  may  get  out  when  the  train  stops  at  the  plat- 
form, or  under  circumstances,  induced  and  caused  by  the  com- 
pany, in  which  the  man  reasonably  supposes  he  is  getting  out  at 
the  place  where  the  company  intended  him  to  alight." 

In  Weller  v,  London,  etc.  R'y  Co.,  L.  R.  9  C.  P.  126  (i);  S. 
C,  8  Moak,  441,  on  the  approach  of  a  train  to  the  station,  a  por- 
ter called  out  the  name  of  the  station  and  the  train  was  brQu^T^t 
to  a  standstill.  The  plaintiff,  a  season-ticket  holder,  accustomed 
to  stop  there,  stepped  out  of  the  carriage  in  which  he  was  seated, 
and  falling  upon  an  embankment  was  injured.  The  train  had 
overshot  the  platform.  It  was  night  and  there  was  no  light  near 
the  spot,  and  no  caution  was  given  nor  anything  done  to  intimate 
that  the  stoppage  was  a  temporary  one  only,  or  that  the  train  was 
to  be  backed.  Brett,  J.,  said :  *'  I  agree  that  to  call  out  the  name 
of  the  station  before  the  train  has  come  to  a  standstill  is  no  evi- 
dence of  negligence  on  the  part  of  the  company.  I  also  agree 
that  merely  overshooting  the  platform  is  not  negligence.  But  if 
the  porter  has  called  out  the  name  of  the  station,  and  the  engine- 
driver  had  overshot  the  station  and  the  train  has  come  to  a  stand- 
still, the  company's  servants  are  guilty  of  negligence  if  they  do 


I.  The  facts  in  Weller  v,  London, 
Brighton  &  South  Coast  R'y  Co.,  L. 
R.  9  C.  P.  126  (Court  of  Common 
Pleas,  Hilary  Term,  1874),  are  as 
follows :  The  train  on  which  plain- 
tiff was  a  passenger  had  arrived  at 
the  latter's  destination,  and  he  pre- 
pared to  leave  the  train.  Hearing 
the  servant  of  the  defendant  call  out 
the  name  of  the  station,  and  seeing 
other  passengers  alighting  from  the 


next  coach,  plaintiff  stepped  out,  but 
the  train  having  passed  the  station,  he 
fell  to  the  embankment  and  was  hurt 
This  happened  at  night,  and  at  a  point 
where  there  were  no  lights.  Heid, 
that  these  facts  were  sufficient  to 
justify  the  jury  in  finding  negligence 
on  the  part  of  defendant's  servants, 
and  that  they  did  not  constitute  evi- 
dence of  contributory  negligence  on 
the  part  of  plaintiff. 
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not  warn  passengers  not  to  alight.     At  all  events,  the  jury  may 
from  the  facts  infer  negligence." 

And  the  best  considered  American  cases  are  to  the  same  effect. 
Thus  in  Central  R.R.  Co.  v.  Van  Horn,  38  N.  J.  L,  133,  Beasley, 
Ql  J.,  said :  "  The  court  would  not  be  warranted  in  saying  that  it 
is  not  negligence  to  give  notice  of  the  approach  to  a  station,  and 
then  stop  the  train  short  of  such  station,  in*  the  nighttime.  Such 
a  course  would  naturally  tend  to  jeopard  passengers,  for  it  would 
induce  them  to  believe  that  they  had  arrived  at  the  station  desig- 
nated, and  they  would,  in  the  ordinary  course,  go  to  the  car 
piatfonn.  At  night  this  must  be  the  inevitable  result.  It  is 
said,  in  the  brief  of  the  counsel  of  the  defendant,  that  it  was  right 
to  give  the  notice  at  a  long  distance  from  the  depot,  so  that  the 
passengers  might  prepare  to  leave  the  cars.  This  may  do  when 
the  train  is  not  to  stop  before  it  reaches  the  station.  When  a  sta- 
tion is  called,  the  passengers  have  the  right  to  infer  that  the  ■  first 
slop  of  the  train  will  be  at  such  station." 

InTaber  v.  D.  L.  &  W.  R.  Co.,  71  N.  Y.  489,  plaintiff  was  a 
passenger  on  defendant's  train ;  she  had  a  ticket  for  W. ;  she  was 
XKX  familiar  with   that   station,  but  knew  it  was  the  next  station 
to  C.  F.,  and  about  three-fourths  of  a  mile  therefrom.     The  night 
was  dark ;  there  was  no  depot  at  W.  or  station  light,  or  anything 
to  indicate  the  stopping  place  to  a  person  not  familiar  with  it. 
She  knew  when  the  train  passed  C.  F.,  and,  as  her  evidence  tended 
to  show,  after  the  proper  inter\'al,  so  as  to  run  the  distance  to  W., 
the  train  came  to  a  full  stop ;  it  had,  in  fact,  run  by  the  station. 
Before  reaching  it  the  brakeman  announced  the  station ;  several 
passengers  arose  to  leave ;  plaintiff  then  rose  from  her  seat  near 
the  centre  of  the  car,  walked  out  upon  the  platform,  took  hold  of 
the  rail,  stepped  down  one  step,  and  was  in  the  act  of  stepping  to 
the  second,  when  the  train  with  a  violent  jerk  started  back,  throw- 
ing her  down  and  off,  and  she  was  injured.     In  an  action  to  re- 
cover damages,  held,  that  it  was  a  question  for  the  jury,  whether, 
in  the  exercise  of  reasonable  care  and  prudence,  defendant  should 
not  have  given  notice  to  passengers  desiring  to  alight  at  the  sta- 
tion that  the  train  had  not  come  to  a  final  stop,  but  would  back 
up,  and  that  the  plaintiff  was  justified  under  the  circumstances 
m  supposing  she  had  reached,  her  destination  and  in  attempting 
to  leave  the  car ;  at  least  that  the  question  of  contributory  negli* 
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gence  on  her  part  was  proper  for  the  jury.  See,  also,  Milliman  v^ 
N.  Y.  Cent.  etc.  R.R.  Co.,  6  Th.  &  C.  585 ;  S.  c,  3  Abb.  N.  C.^ 
affirmed  56  N.  Y.  585. 

In  the  case  of  The  Columbus  &  Ind.  R.R.  Co.  v.  Farrell, 
reported  in  31  Ind.  408,  the  plaintiff  was  on  the  car  of  the 
defendant  railroad.  The  night  was  dark.  The  conductor  stopped 
the  train  and  announced  the  name  of  the  station,  "  Cumberland." 
Plaintiff  could  not  see  whether  there  was  any  platform  or  not,  or 
where  he  was  going  to  alight,  but  in  good  faith,  relying  on  the 
announcement  made  by  the  conductor,  stepped  off  in  the  dark 
into  a  culvert  twenty  feet  deep,  and  was  injured,  and  th^  Supreme 
Court  of  Indiana,  in  passing  upon  the  question  of  contributory 
negligence  in  that  case,  by  approving  the  instructions,  say:  "If 
the  plaintiff  did  not  alight  from  the  train  until  it  had  been  fully 
stopped,  nor  until  the  defendant's  servants  had  announced  the 
name  of  the  station,  or  it  had  been  announced  from  the  propter 
and  usual  place  of  making  such  announcements,  he  had  the  right 
to  believe  that  the  train  had  reached  a  proper  stopping  place  and 
that  he  could  safely  alight,  and  if  he  did  then  alight,  and  did  so* 
without  knowing  the  danger  of  the  place,  and  in  consequence  of 
the  darkness  of  the  night  he  had  no  reasonable  opportunity  of 
ascertaining  the  danger,  and  he  was  injured  in  so  alighting,  he 
will  be  entitled  to  a  verdict." 

In  Mitchell  v.  Chic.  &  G.  T.  R'y  Co.,  51  Mich.  236;  S.  C,  47 
Am.  Rep.  566,  also  relied  upon  by  appellants,  the  facts  of  thecase 
as  stated  by  the  court  are  as  follows:  "Just  before  arriving  at  the 
junction,  and  when  the  train  was  some  300  or  400  feet  from  it, 
the  name  of  the  station  was  called  out  by  the  proper  person,  and 
the  cars  came  to  a  full  stop,  as  required  by  law  before  reaching 
crossings.  Plaintiff  at  once  left  her  seat,  and  hurried  to  leave  the 
car.  It  does  not  appear  that  any  person  employed  on  the  train 
noticed  her.  She  went  down  the  steps  where  there  was  no  plat- 
form or  other  convenience  for  landing,  and  just  as  she  stepped  off 
the  cars  were  suddenly  started  again  to  go  forward  to  the  depot 
and  she  fell  and  broke  her  ankle."  And  it  was  held  the  plaintiff 
had  no  right  of  action. 

But  that  case  is  distinguished  from  the  present  in  several  par- 
ticulars. The  accident  happened  during  daylight,  and  that  is  a 
material  circumstance  in  this  class  of  cases.     Then  no  announce- 
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ment  was  made  or  other  invitation  given  to  alight  And  again, 
before  reaching  the  place,  the  conductor  notified  her  he  would 
escort  her  to  the  depot  of  the  connecting  line. 

To  apply  the  principles  discussed  to  the  case  in  hand :  It  was 
no  negligence  in  the  receiver's  servants  to  stop  the  train  before 
crossing  the  track  of  the  St.  Louis  &  Texas  road.  That  was 
only  a  proper  precaution  to  prevent  collision.  It  would,  also, 
have  been  no  negligence  to  announce  the  name  of  the  station 
before  stopping,  provided  passengers  had  been  warned  to 
keep  their  seats,  or  otherwise  informed  that  the  stop  was  only  a 
temporary  one.  But  to  make  the  announcement  without  such 
caution  was  an  invitation  to  passengers  bound  for  that  station  to 
alight  when  the  train  came  to  a  stop,  and  was  a  circumstance  from 
which  a  jury  might  well  infer  negligence,  if,  in  attempting  to  alight, 
an  injury  was  received.  The  charge  of  the  court  and  its  refusal 
to  charge  were  in  accordance  with  these  views. 

All  that  is  left  in  this  case  is  the  question  of  damages.  The 
plaintiff  received  a  severe  cut  upon  the  head,  leaving  a  permanent 
scar;  and  the  ends  of  his  fingers  on  one  hand  were  mashed  off. 
As  we  stated,  he  lost  consciousness  when  he  fell.  He  was  con- 
fined to  his  bed  for  four  weeks  and  disabled  from  work  for  four 
months.  His  bill  for  medical  attendance  and  medicines  was 
between  $25  and  $35.  He  lost  thirty  pounds  of  flesh  and  suffered 
great  physical  pain,  his  hand  having  risen  and  become  a  running 
sore.  His  labor  on  the  farm  at  that  time  of  the  year  was  worth 
$25  a  month. 

The  assessment  of  damages  was,  perhaps,  somewhat  too  liberal 
to  the  plaintiff.  Yet  there  can  be,  from  the  nature  of  the  case, 
no  exact  measure  of  compensation  for  physical  pain  and  mental 
anguish  which  is  inseparable  from  it.  Under  such  circumstances, 
appellate  courts  are  loth  to  interfere  merely  because  damages  seem 
excessive.  The  jury  and  the  trial  judge,  before  whom  the  plaintiff's 
wounds  were  exhibited  at  the  distance  of  nearly  a  year  from  the 
happening  of  the  accident,  could  more  justly  estimate  the  extent 
of  those  injuries  than  we  can  possibly  do  from  the  transcript. 

The  judgment  against  the   railroad  company  is  arrested,  and 
the  judgment  against  the  receiver  is  affirmed,  (i) 

I.  There  is  an  interesting  and  lengthy  note  to  this  case  in  51  Am.  Rep.  6o3. 
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ST.  LOUIS.  IRON  MOUNTAIN  &  SOUTHERN 
RAILWAY  GO.  v.  ROSENBERRY.  (0 

Supreme  Courts  Arkansas^  May  Term^  1885.   (2) 

[Reported  in  45  Aik.  256.] 

ALIGHTING  FROM  MOVING  TRAIN  ON  JUDGMENT  OF  CON- 
DUCTOR.— Where  tlie  risk  or  danger  of  alighting  from  a  moving  train 
is  not  apparent  to  a  passenger,  and  he  is  urged  to  take  the  hazard  by  the 
company's  employees,  whose  daty  it  b  to  know  the  danger,  and  does  so, 
his  conduct  will  not  be  regarded  as  ne^igent.  Where  the  danger  is 
obvious,  but  slight,  he  has  the  right  to  rely  upon  the  judgment  of  the 
conductor,  whose  duty  and  experience  he  may  presume  give  a  superior 
knoidedge  of  such  matters,  and  so  justify  an  act  which  would  otherwise 
be  neg^gent    . 

LEAPING  FROM  TRAIN  FROM  FEAR  OF  EJECTMENT.— Where  a 
passenger  leaps  from  a  moving  train  under  a  justifiable  belief  that  he  would 
be  ejected  if  he  did  not  go  voluntarily  or  without  force,  his  conduct  is 
blameless.  In  such  case  the  railroad,  being  the  author  of  the  original 
peril,  would  be  liable  for  the  consequences.  But  where  there  is  no  cause 
for  such  belief  the  petson  so  leaping  from  train  is  guilty  of  ne^igence. 

THE  SAME— WHEN  NOT  NEGLIGENCE.— Where  a  passenger  em- 
barks on  a  train  without  attempting  to  learn  whether  it  would  stop  at 
his  destination  or  not,  the  railroad  company  is  not  liable  for  negligence 
because  its  conductor  refuses  to  stop  his  train  at  a  point  forbidden  by  the 
regulations  of  the  road. 

REFUSAL  TO  STOP  TRAIN  AT  PASSENGER'S  STATION— EVI- 
DENCE.— In  an  action  for  damages  resulting  to  a  passenger  from  the 
refusal  of  the  conductor  to  stop  his  train  at  the  passenger's  station  evi- 
dence for  the  company,  not  only  that  the  train  was  a  through  freight 
train,  but  also  that  it  was  not  running  on  schedule  time,  but  on  tele- 
graphic orders,  and  that  the  station  was  not  a  telegraph  station,  is 
admissible. 


1.  Cited  in  St.  L.  I.  M.  etc.  R.  Co. 
-v.  Atchison,  47  Ark.  74,  2  Am. 
Neg.  Cas.  136;  St.  L.  I.  M.  etc.  R. 
Co.  V.  Person,  49  Ark,  182,  188,  2 
Am.  Neg.  Cas.  139 ;  Hobbs  v.  T.  & 
P.  R'y  Co.,  49  Ark.  357,  360;  St. 
L.  etc.  R*y  Co.  v.  Box,  52  Ark.  368, 
371 ;  R*y  Co.  v.  Mayes,  58  Ark.  397, 
2  Am.  Neg.  Cas.  155. 

2.  This  case  was  again  before  the 
■Supreme  Court  of  Arkansas  in  March, 
1889  (reported  in  11  Southwest  Rep. 


212),  where  it  was  heldy  that  the 
railroad  company  was  not  liable  for 
injuries  to  plain ti£E  resulting  from  his 
jumping  from  a  train  that  was  run- 
ning at  the  rate  of  ten  or  twelve 
miles  an  hour,  there  being  no  evidence 
that  plaintiff  had  reason  to  believe  he 
would  receive  bodily  harm  if  he 
remained  on  the  train  or  that  he 
would  have  been  ejected  by  force 
while  the  train  was  in  rapid  motion  if 
he  had  not  gone  voluntarily. 
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Appeal  from  Nevada  Circuit  Court. 

Appellee  embarked  at  Prescott,  on  a  through  freight  train  of 
the  appellant,  for  Emmett,  a  station  on  appellant's  road,  eight 
miles  distant,  without  any  attempt  to  learn  that  the  train  would 
stop  there.  Soon  after  leaving  Prescott  the  conductor  took  up 
bis  ticket,  and  informed  him  and  other  passengers  for  Emmett 
that  the  train  would  not  stop  there,  and,  according  to  the  evidence, 
was  angry  at  their  getting  on  his  train,  instead  of  waiting  for  the 
passenger  train.  Upon  approaching  Emmett,  he  directed  them  to 
get  ready  to  get  off,  and  on  reaching  there,  without  slackening  his 
speed,  ordered  them  in  a  rude  and  offensive  manner  to  jump  off. 
Soon  afterwards,  while  the  conductor  was  at  the  rear  of  the 
caboose,  the  appellee  jumped  from  the  front  platform  and  was 
injured,  and  sued  the  appellant  for  the  injury.  The  train  was 
running  at  the  rate  of  ten  or  twelve  miles  an  hour  when  the  appel- 
lee jumped  off. 

Dodge  &  Johnson,  for  appellant,  cited :  Shear.  &  Redf .  on 
Xeg,  \  283;  Thomp.  on  Car.  of  Pass.  267,  335-343;  23,  Pa.  St. 
147;  R.R.  V.  Hendricks,  26  Ind.  232 ;  9  La.  Ann.  441;  59  Mo. 
37;  68  lb.  593;  30  Ohio  St  223;  116  Mass.  269;  49  N.  Y. 
177:  3  A.  &  E.  Ry  Cas.  429;  37  Ark.  520;  56  N.  Y.  302;  53 
111.510;  26  Id.  373;  R.R.  V,  Morris,  Va.  Sup.  Ct.  Nov.  1878; 
66  X.  C.  494;  R.R.  V.  Powell,  40  Ind.  37;  7  Allen,  207; 
14 W.  429;  I  Suth.  Dam.  720,  724  and  cases;  i  Otto,  489;  21 
How.  213;  2  Wall.  164;  28  Ark.  448;  35  la.  306;  29  Mich. 
202;  I  A.  &  E.  Ry  Cas.  255  and  note;  3  Id.  467 ;  53  111. 
510:  49  Tex.  35  ;  40  Ark.  321  ;  50  Ind.  141  ;  4  Lans.  N.  Y. 
147;  24  N.  Y.  599;  60  Ind.  12;  53  111.  510;  3  A.  &  E.  R'y 
Cas.  340;  12  Id.  141;  78  Mo.  610;  60  Ind.  12;  53  Id.  510; 
87  111.  547;  86  Id.  62;  59  Ind.  105;  80  111.  51;  43  Md.  70; 
«i  111.478;  33  Mich.  143;  57  Mo.  138;  90  111.  430,612;  83 
Id  150;  41  Iowa,  353  ;  21  Minn.  442;  Const  Ark.  1874,  Art 
7,  \  23;  14  Ark.  295,  537;  16  Id.  593;  18  Id.  526;  24  Id. 
543;  36  Id.  454;  35  Id.  155;  34  Ark.  702;  43  Id.  295;  2 
Am.  &  E.  R'y  Cas.  260-2. 

Coekrill,  Ch.  J. — ^There  was  no  dispute  about  the  cause  of 
the  injury  in  this  case.  The  appellee  jumped  from  a  running 
train,  which,  according  to  the  testimony  of  most  of  the  witnesses, 
was  under  full  headway  at  the  time,  and  by  his  own  statement 
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was  moving  at  the  rate  of  ten  or  twelve  miles  an  hour.  The 
appellee's  conduct  in  leaping  from  the  train  was  the  proximate 
cause  of  the  injury  of  which  he  complains,  and  the  question  with 
the  court  and  jury  on  the  trial  was  whether  his  action  was  justifi- 
able or  negligent. 

The  court,  at  the  instance  of  the  appellee,  gave  a  long  and 
somewhat  complicated  instruction  to  the  jury,  from  which  we 
infer  that  it  was  intended  to  charge  that  it  was  negligence  on  the 
part  of  the  company  to  refuse  to  stop  its  train  at  the  station  of  his 
destination  in  order  to  allow  appellee  to  alight,  and  that  this, 
coupled  with  the  fact  (if  they  should  find  it  to  be  a  fact)  that  he 
acted  in  obedience  to  the  directions  of  the  conductor  in  leaping- 
from  the  train,  would  justify  the  act;  and  also,  in  the  same  instruc- 
tion, that  the  leap  was  justifiable  if  the  appellant  so  leaped  under 
the  reasonable  apprehension  that  the  conductor  would  eject  him 
from  the  moving  train  unless  he  left  it  voluntarily. 

The  first  theory  does  not  embody  the  law  applicable  to  this 
case,  and  the  bill  of  exceptions  does  not  disclose  the  evidence 
upon  which  the  second  could  be  based. 

Where  the  risk  or  danger  of  alighting  from  a  moving  train  is 
not  apparent  to  the  passenger,  and  he  is  urged  to  take  the  hazard 
by  the  company's  employees,  whose  duty  it  is  to  know  the  danger, 
and  does  so,  his  conduct  will  not  be  regarded  as  negligent.  Where 
the  danger  is  obvious  but  slight,  he  has  the  right  to  rely  upon  the 
judgment  of  the  conductor,  whose  duty'  and  experience  he  may- 
presume  give  a  superior  knowledge  of  such  matters,  and  so  justify 
an  act  which  would  otherwise  be  negligent.  The  cases  of  St. 
L.  I.  M.  &  S.  R.R.  V.  Cantrell,  37  Ark.  419,  and  M.  &  L.  BL  R.R. 
V,  Stringfellow,  44  Id.  322,  are  illustrations  of  this  in  our  own 
reports. 

Filer  v.  N.  Y.  Cent.  R.R.,  49  N.  Y.  47,  was  a  case  of  a  passen« 
ger  attempting  to  alight,  while  the  train  was  in  motion,  in  obedi- 
ence to  the  directions  of  a  brakeman.  In  disposing  of  the  case, 
the  court  say :  "  That  it  was  culpable  negligence  on  the  part  of 
the  defendant  to  induce  or  permit  the  plaintiff  to  leave  the  train 
while  in  motion,  and  a  gross  disregard  of  duty  not  to  stop  the 
train  entirely,  and  give  her  ample  time  to  pass  off  with  her  bag- 
gage, is  not  disputed.  Notwithstanding  this,  if  the  plaintiff  did 
not  exercise  ordinary  care,  and  might  with  ordinary  care  and 
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prudence  have  avoided  the  injury,  she  is  precluded  from  recovery." 
In  Lambeth  v.  Railroad,  66  N.  C.  494 :  "  If  the  motion  of  the 
train  was  so  slow  that  the  danger  of  jumping  off  would  not  be 
apparent  to  a  reasonable  person,  and  the  intestate  acted  under 
the  instructions  of  the  manager  of  the  train,  then  the  resuhing 
injury  was  not  caused  by  contributory  negligence  or  a  want  of 
ordinary  care," 

Ordinary  care,  in  this  case,  was  defined  to  be  that  degree  of 
care  which  may  have  been  reasonably  expected  from  a  sensible 
person  in  the  passenger's  situation.  A  passenger  cannot  throw 
the  responsibility  of  his  own  wanton  and  unreasonable  acts  upon 
the  company,  merely  because  a  conductor  has  directed  it.  "  One 
who  inflicts  a  wound  on  his  own  body  must  abide  the  suffering 
and  the  loss,  whether  he  does  it  in  or  out  of  a  railroad  car." 
Black,  Ch.  J.,  in  Railroad  v.  Aspell,  23  Penn.  St.  147.  "  If,  while 
a  train  is  at  full  speed,  the  conductor  should  direct  a  passenger 
to  jump  out  at  a  point  extremely  hazardous,  it  would  hardly 
excuse  the  passenger  from  the  legal  consequences  of  contributory 
negligence  if  he  acted  voluntarily."  Railway  v.  Krouse,  30  Ohio 
St  222. 

"  Had  the  cars  been  going  at  a  rapid  rate,  the  plaintiff  must 
have  known  that  she  would  be  injured  by  leaping  from  them, 
and  the  attempt  to  leave  the  cars  under  such  circumstances,  even 
at  the  instance  of  the  railway  servants,  would  have  been  a  wanton 
and  reckless  act,  and  no  recovery  could  have  been  had  against 
the  defendant."     Filer  v.  Railroad,  supra. 

The  appellee  was  not  an  infant  or  nan  compos.  He  was  not  put 
to  a  sudden  election  in  an  emergency  to  choose  between  the 
least  of  two  impending  evils.  He  had  been  informed  by  the  con- 
ductor, soon  after  entering  the  train,  that  it  was  a  through  freight 
and  that  the  station  of  his  destination  was  not  one  of  its  stopping 
points.  Just  before  reaching  the  station  he  was  told  the  train 
would  not  stop.  No  check,  he  himself  testifies,  was  made  in  the 
speed  of  the  train,  but  he  chose  his  ground  when  the  station  was 
passed,  and  leaped.  It  was  a  rash  and  reckless  exposure  of  the 
person  to  peril,  and  the  command  of  the  company's  agent  did  not 
justify  it.  As  was  said  in  Railroad  v,  Jones,  95  U.  S.  439 :  **  As 
veil  might  he  have  obeyed  the  suggestion  to  put  himself  on  the 
track  before  the  advancing  wheels  of  the  locomotive." 
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To  be  forcibly  ejected  from  a  moving  train  would,  obviously,  be 
attended  with  more  danger  than  to  leap  from  it,  and  if  the 
appellee  had  been  justified  in  the  belief  that  he  would  be  ejected 
if  he  did  not  go  voluntarily  or  without  force,  no  blame  could  be 
attached  to  his  conduct.  In  such  case  the  railroad,  being  the 
author  of  the  original  peril,  would  be  answerable  for  the  con- 
sequences. Railroad  v,  Aspell,  supra ;  Nelson  ik  A.  &  P.  R.R.^ 
68  Mo.  593  ;  Stokes  t;.  Saltonstall,  13  Pet.  181. 

It  was  upon  this  theory  that  the  court  instructed  the  jury  at 
appellee's  instance ;  and  upon  its  own  motion  they  were  told, 
that  the  appellee  was  **  induced  to  jump  from  the  train  by 
reason  of  the  orders,  threats,  show  of  force,  language  and  manner 
of  the  conductor,"  and  that  these  were  of  such  a  nature  as  to 
cause  a  reasonable  man  to  believe  that  if  he  remained  on 
the  train  he  would  receive  bodily  harm  or  be  forcibly  ejected 
from  the  moving  train.  The  latter  instruction  is  open  to  the 
objection  that  it  assumes  as  a  fact  that  there  were  threats  of 
violence  and  a  show  of  using  force  by  the  conductor.  It  invades 
the  province  of  the  jury.  Floyd  v.  Ricks,  14  Ark.  295  ;  St. 
Bank  v.  McGuire,  lb.  537;  Montgomery  v.  Erwin,  24  Id.  543  ; 
Randolph  v.  McCain,  34  Id.  702. 

But  the  evidence  would  not  warrant  the  jury  in  finding  that 
there  were  threats  of  violence  or  a  show  of  force,  and  there  is 
nothing  disclosed  in  the  record  from  which  it  could  reasonably 
be  inferred  that  the  appellee  would  have  suffered  any  bodily  harm 
by  remaining  upon  the  train.  These  instructions  would  lead  the 
jury  to  infer  that  the  evidence  tended  to  establish  the  facts 
hypothetically  stated  in  the  first,  and  assumed  to  exist  in  the 
other,  and  ought  not  to  have  been  given.  L.  R.  &  Ft.  Smith 
R'y  V.  Trotter,  37  Ark.  593;  Lawrence  Co.  v.  Coffman,  36  Id. 
641. 

The  appellee  had  not  been  directed  or  induced  by  any  of  the 
company's  employees  to  enter  the  train.  He  had  made  no  effort 
to  ascertain  whether  it  would  stop  at  his  destination  or  not.  It 
was  his  duty  to  do  this.  There  were  other  trains  going  to  his 
destination  on  the  same  day,  and  his  mistake  in  taking  a  through 
train  cast  no  obligation  on  the  company  to  stop  its  train  at  a  point 
the  regulations  of  the  road  forbade,  and  the  bare  refusal  of  the 
conductor  to  do  so  was  no  dereliction  of  his  duty  and  was  not 
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negligence  to  be  visited  on  the  company.  R.R.  v.  Nuzum,  54 
InA  141 ;  R.R.  v.  Hatton,  60  Ind.  12 ;  Fink  v.  R.R.,  4  Lans.  (N. 
Y.)  147;  L.  R.  &  Ft.  Smith  R*y  v.  Miles,  40  Ark.  321,  and  cases 
cited;  Marshall  v.  R.R.,  78  Mo.  610. 

The  company  offered  to  prove  on  the  trial  that  the  train  in 
question  was  not  only  a  through  freight,   not  stopping  at  the 
appellee's  station,  but  also  that  it  was  not  running  on  schedule 
time,  but  by  telegraphic  orders,  and  that  the  appellee's  station 
was  not  a  telegraphic  statipn.     All  of  this  was  competent  evi- 
dence, and  should  have  been  admitted.     It  was  material  to  ascer- 
tain whose  was  the  first  fault,  appellant's  or  appellee's,  and  if  the 
appellant's,  then  whether  it  would  excuse  the  appellee's.     If  the 
appellee,  through  his  own  neglect,  had  embarked  on  a  mere  wild 
train  which  the  conductor  could  not  delay  without  the  danger  of 
throwing  the  passenger  and  freight  travel  of  the  road  into  confu- 
sion, it  was  his  duty  to   refuse  to  stop  merely  for  a  passenger's 
accommodation.     The  fact  that  he  took  the  appellee's  ticket  could 
not  alter  the  rule   under  such  circumstances.     R.R.  v.  Hatton,. 
supra  ;  R.R-  v.  Randolph,  53  111.  510,  and  authorities  cited,  supra. 
That  the  conductor's  conduct  was  rude  and  that  he  grossly  vio- 
lated the  duty  the  carrier  owes  to  its  passengers,  the  jury  were 
fully  justified  in  believing,  and  their  just  indignation  at  his  con- 
duct is  evidenced  in  the  round  verdict  they  returned  against  the 
appellant ;  but  the  appellee's  su}t  is  for  a  personal  injury,  which, 
as  we  have  seen,  was  the  result  of  his  own  misconduct,  and  not 
the  consequence  of  the  conductor's  acts. 

For  the  errors  indicated,  the  judgment  will  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

LITTLE  ROCK  &  FORT  SMITH  RAILWAY  CO.  v. 

ATKINS.  (1) 

Supreme  Court,  Arkansas,  November,  1885. 

[Reported  in  46  Ark.  423.] 

BURDEN  OF  PROOF  OF  CONTRIBUTORY  NEGLIGENCE.— Contrib- 
titory  negligence  is  a  defense  and  the  proof  of  it  devolves  upon  the 
defendant  who  aUeges  it,  and  therefore  holds  the  affirmative  of  the  issue. 

I.  Cited  in  St.  L.,  I.  M.  etc.  R'y      Am.  Neg.  Cas.  139 ;  Jones  v.  Mai- 
Co.  V.  Person,  49  Ark.   182,  188,  2      vem  Lumber  Co.,  58  Ark.  125,  13 1» 
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NEGLIGENCE  IN  LEAVING  A  MOVING  TRAIN.— -It  is  not  negligence 
per  se  for  a  passenger  to  leave  a  moving  train.  Whether  he  is  culpable 
or  excusable  in  a  certain  case,  depends  on  the  rapidity  of  the  motion, 
the  fact  whether  it  is  day  or  night,  the  distance  from  the  car  to  the 
ground  or  other  surface  upon  which  the  passenger  proposes  to  alight^ 
the  age  and  vigor  of  the  party  and  whether  he  takes  the  risk  by  the  com- 
mand or  encouragement  of  the  company's  agents  in  charge  of  the  train, 
or  to  escape  a  greater  peril. 

Appeal  from  Johnson  Circuit  Court  The  facts  appear  in  the 
opinion. 

J.  M.  Moore,  for  appellant,  cited :  St.  L.  I.  M.  &  S.  R'y  Co.  v. 
Cantrell,  37  Ark.  526;  Lake  Shore  and  M.  S.  R'y  v.  Bangs,  47 
Mich.  470;  Burrows  v.  Erie  R'y  Co.,  63  N.  Y.  556;  Gavettz/.  M. 
&L.  R.R.  Co.,  16  Gray ,^506;  Jewell  v.  Ch.  St.  P.  &  M.  R'y 
Co.,  6  A.  and  E.  R'y  Cas.  379  ;  54  Wis.  510;  Cumb.  Valley  R.R. 
Co.  V.  Mangans,  61  Md.  53;  Secer  v,  T.  R  &  W.  R.  Co.,  10  Fed. 
Rep.  15;  R.R.  Co.  IK  Aspell,  23  Pa.  St.  149;  C.  R.  &  B.  Co. 
V,  Letcher,  69  Ala.  106;  Shear.  &  Redf.  on  Neg.  ^278;  N.  O. 
R.R.  Co.  V.  Statham,  42  Miss.  607 ;  T.  W.  &  W.  R.R.  Co.  v.  Bad- 
deley,  54  111.  19;  2  Wood  on  R'y  Law,  1128. 

A.  S.  McKennon  and  J.  E.  Cravens,  for  appellee,  cited:  T. 
W.  &  W.  R.R.  Co.  V.  Baddeley,  54  111.  19;  5  Am.  R.  71;  Cumb. 
Valley  R.R.  Co.  v.  Mangans,  61  Md.  53;  18  A.  &  E.  R.  Cas.  182; 
17  Mich.  99  ;  49  N.  Y.  47  ;  59  Mo.  27  ;  4  Ont.  Rep.  201  ;  45  Ga, 
288;  66  N.  C  494;  53  111.  510;  54  Id.  133  ;  46  Texas,  356;  21 
A.  &  E.  R'y  Cas.  364;   98  N.  Y.  128  ;  37  Ark.  523. 

Smith,  J, — Atkins  and  wife  recovered  a  verdict  and  judgment 
for  $1,200  on  account  of  injuries  sustained  by  the  female  plain- 
tiff in  alighting  from  one  of  the  defendant's  trains.  The  answer 
denied  negligence  on  the  part  of  the  company's  servants,  and 
alleged  that  the  plaintiff  was  guilty  of   contributory  negligence. 

The  object  of  the  appeal  being  to  test  the  correctness  of  tUe 
instructions  that  were  given  and  refused,  we  state  so  much  of  the 
evidence  as  is  necessary  to  show  their  relevancy. 

Mrs.  Atkins  was  a  passenger  bound  for  Knoxville,  a  station  on 
the  defendant's  road,  which  the  train  reached,  in  daylight,  twenty- 
minutes  late.  The  testimony  conflicted  as  to  the  length  of  the 
stop  made.  Some  of  the  witnesses  stated  that  the  train  barely 
came  to  a  halt,  and  immediately  proceeded  on  its  way.     The 
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trainmen  and  others  in  the  employ  of  the  defendant  deposed  that 
the  stop  was  sufhcient  to  enable  passengers  to  alight  in  safety — 
say  from  thirty  seconds  to  two  minutes.     As  soon  as  the  train 
became  stationary  Mrs.  Atkins  left  her  seat  and  went  to  the  plat- 
form of  the  car.      One  witness  swore   that   she   hesitated,    and 
appeared  to  be  looking  out  for  friends  to  meet  her,  and  acted  so 
irresolutely  as  to  produce  the  impression  in  the  mind  of  the  wit- 
ness that  it  was  not  her  intention  to  debark  at  the  station.     She 
stated,  however,  that  she  lost  no  time,  but  when  she  reached  the 
platform  the  train  had  started  s^ain.   All  the  witnesses  agree  that 
it  was  then  moving  very  slowly,  having  gone  only  a  few  feet. 
Mrs.  Atkins  was  incumbered  with  a  heavy  valise,  and  attempted 
to  step  from  the  car  platform  to  the  station  platform  adjacent. 
She  fell  and  sustained  serious  injuries.     Her  age  was  fifty-eight 
years,  and  she  says  that  she  was  as  active  as  persons  of  that  age 
usually  are.     A  merchant  testified  that  she  was  in  his  store  about 
five  months  before  that,  and  was  so  feeble  that  she  had  to  remain 
.seated  while  he  waited  upon  her.     Another  witness  said  that  he 
had  lived  neighbor  to  her  two  years  ago,  and  she  was  in  very 
feeble  health.     Still  another  testified  that  she  staggered  as  she 
walked  from  her  seat  to  the  door  of  the  car.     But  this  may  have 
been  caused  by  the  valise  which  she  carried  in  her  hand,  or  by 
rising  from  her  seat  simultaneously  with  the   stoppage   of   the 
train. 

The  following  directions  were   given  at  the  instance  of   the 
I^aintiff : 

First. — Railroads  are  public  carriers,  and  the  utmost  care  is 
required  of  them  for  the  safety  of  passengers  upon  their  trains. 

Second. — A  passenger  is  entitled  to  a  reasonable  time  to  leave 
the  car  in  which  he  has  been  riding.  When  a  train  is  stopped  for 
that  purpose,  and  when  reasonable  time  is  not  in  fact  allowed  to 
^ct  oflf  in  safety  (of  which  juries  are  the  judges),  and  in  attempt- 
ing to  do  so,  without  fault  on  his  part,  injuries  result  to  him,  he 
is  entitled  to  recover  from  the  railroad  company  for  such  injuries. 
Third. — If  the  jury  find  that  the  plaintiff,  Ruth  Atkins',  own 
n^ligent  conduct  caused,  or  contributed  to  cause,  the  injury 
received  by  her,  they  will  find  for  the  defendant. 

Fourth. — Negligence  consists  in  a  want  of  the  reasonable  care 

which  would   be  exercised  by  a  person  of  ordinary  prudence^ 
Vol.  II. 
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under  all  existing  circumstances,  in  view  of  the  probable  danger 
of  injury. 

Fifth. — If  the  jury  find  from  the  evidence  in  this  cause  that  the 
defendant's  train  did  not  stop  at  the  station  at  Knoxville  long 
enough  to  enable  the  plaintiff,  Ruth  Atkins,  to  leave  the  car  and 
reach  the  platform  while  the  train  was  stationary,  and  that  she 
stepped  off  therefrom  on  the  platform  while  the  train  was  in 
motion,  it  is  a  question  for  the  jury  to  say  whether  she  was 
guilty  of  negligence,  as  above  defined,  and  barred  thereby  from  a 
recovery  for  the  injuries  received. 

Sixth. — If  the  jury  find  from  the  evidence  in  this  cause  that  the 
defendant's  train  did  not  stop  long  enough  at  the  platform  to 
allow  the  plaintiff  to  leave  the  train  while  standing,  and  that  she 
stepped  therefrom  while  it  was  in  such  slow  motion  as  not  to 
indicate  recklessness,  imprudence  or  negligence,  as  heretofore 
defined,  and  that  she  received  injuries  by  a  fall  from  the  motion 
of  the  train,  she  is  entitled  to  recover,  and  if  you  find  for  the 
plaintiff,  Ruth  Atkins,  you  will  assess  her  damages  at  a  sum  suffi- 
cient to  compensate  her  for  injuries  sustained,  the  pain  suffered, 
the  effects  of  the  injury  on  her  health  according  to  its  degree  and 
probable  duration,  the  expense  to  her  of  her  sickness  resulting 
from  the  injury  and  of  attempting  to  effect  a  cure. 

The  court  gave  the  following  instruction  on  its  own  motion^^ 
against  the  objection  of  defendant : 

"  A  reasonable  time  to  get  off  as  mentioned  in  these  instructions 
is  such  time  as  it  usually  requires  for  passengers  to  get  off  and  on 
the  train  at  that  station  in  safety." 

In  behalf  of  the  defendant  the  court  charged  as  follows : 

First. — It  was  the  duty  of  the  plaintiff  to  exercise  reasonable 
diligence  in  alighting  from  the  train  upon  its  arrival  at  the  sta- 
tion ;  and  if  you  believe  the  train  stopped  long  enough  to  enable 
her  to  have  alighted  by  the  exercise  of  reasonable  diligence,  you 
will  find  for  the  defendant 

Second. — Railway  passengers  are  required  to  take  notice  of  the 
usual  regulations.  Where  it  is  the  custom  to  signal  the  approach 
to  a  station  by  the  blowing  of  a  whistle,  and  to  announce  the 
name  of  a  station  in  the  cars  for  the  purpose  of  giving  notice 
and  opportunity  to  passengers  to  be  in  readiness  to  depart 
without  delay  when   the  train  stops ;    and  when  these  regula- 
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tions  are  observed,  it  is  the  duty  of  the  passengers  to  make 
themselves  ready  to  get  off  at  once,  and  if  there  is  any  reason 
why  they  need  assistance,  oi:  require  more  than  the  usual  time, 
they  should  notify  the  officers  and  servants  on  the  train. 

Third. — The  defendant  was  under  no  obligation  or  duty  to  the 
plaintiff  on  account  of  her  age  or  feeble  condition,  to  assist  her 
off  the  train,  or  to  stop  longer  at  the  station  than  was  usual,  to 
enable  her  to  get  off,  unless  she  had  notified  the  conductor  or 
some  employee  on  the  train  of  her  condition. 

The  defendant  also  prayed  the  following  direction : 
Fourth. — If  the  act  of  the  plaintiff  in  attempting  to  get  off  the 
train  after  it  had  started  was  such  as  a  prudent  person  in  her 
condition,  exercising  care  proportioned  to  the  danger,  would  not 
have  done,  the  defendant  is  not  liable  for  the  injury,  and  the  jury 
\n  deciding  whether  it  was  prudent  for  her  to  attempt  to  alight, 
will  take  into  consideration  her  age  and  physical  condition.  A 
passenger  who  is.  old  and  feeble  has  no  right  to  take  a  risk  that  a 
person  in  that  condition  cannot  prudently  take  and  throw  the  con- 
sequences upon  the  carrier,  the  railroad  company  in  this  case. 

The  bill  of  exceptions  recites  that  the  court   struck  off  from 
this  instruction  the  ordering  words  at  the  end  thereof,  and  gave 
the  residue  of  said  instruction,  to  wit :   "  If,  in  this   cause,  you 
believe  from  the  evidence  the  plaintiff  delayed  and  remained  in 
the  car  longer  than  was  usual,  and  on  account  of  such  delay  was 
too  late  to  get  off  before  the  train  started,  the  defendant  is  not 
liable  for  her  injuries,  and  you  will  find  for  the  defendant." 
The  court  refused  the  following  requests  of  the  defendant : 
Fifth- — It  was  the  duty  of  the  defendant,  upon  the  approach  of 
the  train  to  the  station,  to  announce  the  name  of  the  station,  and 
^  f  the  plaintiff  to  get  herself  in  readiness  to  get  off  as  soon  as  the 
train  should  arrive  and   stop  at   the  station,  or  if,  from  age  and 
debility,    she  was    not    able    to  get  off  with  usual  diligence,  or 
without  assistance,  it  was  her  duty  to  notify  the  defendant's  ser- 
\'ants  of  her  condition.     Upon  the  arrival  of  the  train  it  was  her 
duty  to  get  off   at  once,  and    the  defendants  were  required  to 
stop  the  train  a  reasonable  length  of  time  to  enable  the  passen- 
gers to  alight;  but  they  were  not  required    to    stop  longer  on 
account  of  any  inability  of  plaintiff  to   get  off  promptly,    or  to 
assist  her  in  alighting,  unless  she   had  notified  them  of  her  con- 
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dition.  A  reasonable  time  was  as  much  time  as  usually  had 
enabled  passengers  to  get  off  and  get  on  the  train  at  that  station 
in  safety. 

If  you  believe  that  no  notice  was  given  that  plaintiff  required 
assistance,  or  more  than  the  usual  time  to  get  off,  and  that  the 
train  stopped  a  reasonable  time  at  the  station,  you  will  find  for 
the  defendant,  even  though  she  may  have  been  unable  to  get 
off  within  the  usual  time  or  without  assistance.  If  the  train  was 
not  stopped  a  reasonable  time  to  enable  the  plaintiff  to  get  oflF,  it 
was  her  duty  to  remain  in  the  car  and  request  the  employees  in 
charge  of  the  train  to  carry  her  back  to  the  station,  and,  if  they 
refused,  to  go  on  to  the  next  station,  and  she  would  have  been 
entitled  to  sue  and  recover  from  the  defendant  damages  for  the 
annoyance  and  inconvenience  caused  to  her  by  being  carried  by 
her  station ;  but  she  had  no  right  to  run  any  risk  of  injury  by 
attempting  to  get  off  after  the  train  had  started.  And  if,  from 
her  age  or  weak  and  feeble  condition,  it  was  imprudent  for  her 
to  attempt  to  alight  after  the  train  was  in  motion,  the  defendant 
is  not  liable  for  the  injury  that  resulted  to  her,  and  it  is  your  duty 
to  find  for  the  defendant. 

Sixth. — If  she  was  infirm  from  recent  illness  and  was  by  that 
reason  prevented  from  alighting  before  the  train  started,  when  a  per- 
son free  from  injury  could,  by  reasonable  diligence,  have  alighted, 
and  did  not  notify  the  employees  on  the  train  of  her  feeble  con- 
dition, the  defendant  is  not  liable  for  the  injuries,  and  you  will 
find  for  the  defendant. 

Seventh. — If  you  find  that  the  plaintiff,  upon  the  arrival  of  the 
train  at  Knoxville,  did  not  immediately  proceed  to  get  off,  but 
delayed  for  a  time,  waiting  or  looking  for  friends  to  meet  her, 
and  that  it  was  by  reason  of  her  delay  that  the  train  was  put  in 
motion  before  she  got  off,  the  defendant  is  not  liable  for  her 
injuries,  and  you  will  find  for  the  defendant. 

Eighth. — If  you  believe  from  the  evidence  the  plaintiff  was 
looking  for  friends  to  meet  her  at  the  depot,  and  when  the  train 
stopped  that  she  delayed,  looking  for  her  friends  instead  of  getting 
ofT  at  once,  and  was  thereby  delayed  until  it  was  too  late  for  her 
to  get  ofT  before  the  train  started,  you  will  find  for  the  defendant, 
although  you  may  believe  the  defendant  was  negligent  in  not 
stopping  the  train  a  greater  length  of  time. 
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Ninth. — If  you  find  from  the  evidence  that  the  train  was 
stopped  the  average  length  of  time  at  the  station  that  passengers 
were  in  the  habit  of  getting  off  and  on  at  that  station,  and  the 
time  had  always,  on  previous  occasions,  been  sufficient,  there  was 
no  negligence  on  the  part  of  the  defendant,  and  you  will  find  for 
the  defendant. 

Tenth. — If  you  believe  the  train  was  stopped  long  enough  to 
enable  passengers  of  usual  health  and  vigor  to  have  alighted  by 
the  exercise  of  reasonable  diligence,  you  will  find  for  the  defend- 
ant, unless  you  further  find  defendant's  servants  were  notified  that 
{^intiff  was  unable  to  get  off  within  the  usual  time. 

Eleventh. — If  you  believe  the  plaintiff's  injury  was  caused  by 
the  mutual  fault  of  the  plaintiff  and  defendant,  you  will  find  for 
the  defendant,  although  defendant's  fault  may  have  been  greater 
than  plaintiff's. 

Twelfth. — ^The  mere  fact  of  the  injury  does  not  render  defend- 
ant liable.  It  must  have  been  caused  by  defendant's  negligence, 
unmixed  with  any  fault  on  plaintiff's  part.  And  the  plaintiff 
must  prove  negligence  on  the  part  of  the  defendant,  and  that  she 
was  free  from  negligence  on  her  part.  And  unless  you  find  from 
the  weight  of  the  evidence,  first,  that  defendant  was  guilty  of 
T\x^\^txizt,  which  contributed  to  her  injury ;  and,  second,  that 
she  was  free  from  fault  or  negligence,  you  will  find  for  the 
defendant. 

Thirteenth. — If  you  believe  from  the  evidence  that  the  plain-* 
tiff's  injuries  were  caused  by  her  attempting  to  get  off  the  train 
while  it  was  in  motion,  that  she  was  at  the  time  old  and  feeble, 
you  will  find  for  defendant,  even  though  you  may  believe  defend- 
ant was  guilty  of  negligence  in  not  stopping  the  train  a  longer 
time  at  the  station. 

Fourteenth. — If  you  believe  from  the  evidence  that  the  plain- 
tiff was  old  and  infirm  to  such  an  extent  that  it  was  dangerous 
for  her  to  attempt  to  get  off  the  train  while  it  was  in  motion,  you 
will  find  for  the  defendant,  although  you  may  believe  defendant 
was  negligent  in  not  stopping  the  train  longer  at  the  station. 

Fifteenth. — If  the  defendant  was  aged  and  feeble,  so  that  she 
needed  assistance  in  alighting  from  the  cars,  it  was  contributory 
negligence  for  her  to  attempt  to  get  off  the  cars  while  the  train 
in  motion,  and  you  will  find  for  defendant,  although  you  may 
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believe  defendant  was  also  negligent  in  not  stopping  the  train 
longer  at  the  station. 

Sixteenth. — If  you  believe  from  the  evidence  that  it  was  impru- 
dent, in  view  of  her  age  and  feeble  condition,  for  the  plaintiff  to 
attempt  to  get  off  the  train  while  it  was  in  motion,  you  will  find 
for  the  defendant,  although  you  may  believe  that  the  train  was 
not  stopped  long  enough  to  give  her  time  to  alight 

Eighteenth. — If  the  plaintiff  was  old  and  feeble,  and  attempted 
to  get  off  the  train  while  it  was  in  motion,  with  a  heavy  valise  in 
her  hand,  such  act  constituted  contributory  negligence  on  her 
part,  and  she  cannot  recover  in  this  action. 

An  exception  in  mass  was  attempted  to  be  reserved  to  the  six 
instructions  given  in  behalf  of  the  plaintiff.  We  perceive  no  seri- 
ous objection  to  any  of  them,  nor  to  the  direction  given  on  the 
court's  own  motion. 

We  confess  our  inability  to  comprehend  what  modification  the 
court  made  of  the  fourth  prayer  of  the  defendant,  what  portion 
of  it  was  granted  and  what  rejected,  and  in  what  form  the  instruc- 
tion was  finally  given.  Under  such  circumstances,  the  presump- 
tion is  the  instruction  as  modified  embodied  the  law.  Smith  zk 
Childress,  27  Ark.  328;    St.   L.  I.  M.  &  S.  R'y  Co.  v,  Hecht,  38 

Id.  357. 

Of  the  denial  of  the  remaining  prayers,  error  cannot  be  justly 

predicated.  The  fifth,  sixth,  thirteenth,  fourteenth,  fifteenth, 
sixteenth  and  eighteenth  assume  the  existence  of  a  state  of  facts, 
of  which  the  record  contains  no  evidence,  viz. :  the  enfeebled 
and  debilitated  condition  of  the  plaintiff.  Whatever  of  value  or 
sound  law  was  contained  in  the  seventh,  eighth,  ninth,  tenth  and 
eleventh  had  already  been  given  in  charge  to  the  jury.  The 
repetition  and  reduplication  of  instructions  is  a  practice  not  to 
be  commended.  All  the  law  applicable  to  this  case,  which  it  was 
necessary  for  the  jury  to  know,  might  have  been  expressed  in  half 
a  dozen  concise  propositions. 

The  twelfth  prayer  announced  an  incorrect  rule  of  law.  Con- 
tributory negligence  is  a  defense  and  the  proof  of  it  devolves 
upon  the  defendant,  who  alleges  it,  and  therefore  holds  the 
affirmative  of  this  issue.  The  courts  of  last  resort  in  Massachusetts 
and  several  other  States  have,  indeed,  adopted  the  contrary  prin- 
ciple— that  the  plaintiff  must  show  he  was  in  the  exercise  of  due 
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care  at  the  time  the  injury  happened.  But  this,  it  is  believed, 
is  inconsistent  with  the  rule  of  evidence,  adjusting  the  burden  of 
proof  according  to  the  state  of  the  pleadings  ;  and  it  is  certainly 
opposed  to  the  weight  of  authority  as  settled  in  England,  in  the 
Supreme  Court  of  the  United  States  and  a  majority  of  the  States 
of  the  Union.  The  cases  on  this  subject  are  collected  in  Beach  on 
Contributory  Negligence,  ^§  156-7. 

This  court  has  already  given  in  its  adhesion  to  the  more  reason- 
able rule — ^that  the  plaintiff  will  be  presumed  to  have  been  ordi- 
narily prudent  until  the  contrary  appears,  either"  from  his  own 
eWdence,  or  that  of  the  defendant.  T.  &  St.  L.  R.  Co.  v,  Orr, 
46  Ark.  182. 

The  jury  in  this  case  might  well  have  concluded  from  the  testi- 
mony that  the  railroad  company  had  not  afforded  a  reasonable 
time  to  passengers,  who  held  tickets  for  Knoxville,  to  leave  the 
cars  in  safety. 

The  next  question  was  whether  the  plaintiff  was  herself  negli- 
gent, either  in  getting  off  promptly  or  in  getting  off  at  all,  under 
the  circumstances  in  proof.     These  were  essentially  questions  of 
fact ;  and  some  of  the  rejected  prayers  sought  to  take  the  last- 
mentioned  question  from  the  jury.     It  is  not  negligence  per  se 
for  a  passenger  to  leave  a  moving  train.     As  was  said  by  Mr. 
Justice  Harrison  in  St.  L.  I.  M.  &  S.  R'y  Co.  v.  Cantrell,  37  Ark. 
526.  "  It  may,  as  a  general  proposition,  be  said,  that  it  is  impru- 
tient  and  a  want  of  ordinary  care  to  alight  from  a  train  while  it 
was  in  motion ;  but  whether  it  was  so  in  a  particular  case  must 
depend  upon   the  circumstances  under  which  the  attempt  was 
made.     It  would  not  be  so,  if  the  train  was  moving  so  slowly 
that  no  damage  could  be  reasonably  apprehended."     Whether  it 
was  culpable  or  excusable,  depends  on  the  rapidity  of  the  motion, 
the  fact  whether  it  is  day  or  night,  the  distance  from  the  car  to 
the  ground  or  other  surface  upon  which  the  passenger  proposes 
to  alight ;  the  age  and  vigor  of  the  party,  and  whether  he  takes 
the  risk  by  the  command  or  encouragement  of  the  company's 
%ents  in  charge  of  the  train,  or  to  escape  a  greater  peril.     M. 
&  L  R.  R.R.  Co.  V.  Stringfellow,  44  Ark.  322  ;  St.  L.  I.  M.  &  S. 
R'y  Co.  V.  Rosenberry,  45  Ark.  256;  Sibley,  Rec'r,  v.  Smith,  46 
Ark.  275;  Cumb.  etc.   R.  Co.  v,  Mangan,  61   Md.   53;  Filer  v, 
N.  Y.  C.  R.R.  Co.,  49  N.  Y.  47 ;  Morrison  v,  Erie  R'y  Co.,  56  Id. 
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302;  Bucher  v.  N.  Y.  C.  &  H.  R.  R.R.  Co.,  98  Id.  128 ;  Penn.  R.IL 
Co.  V.  Kilgore,  32  Pa.  St.  292. 

The  plaintiff  was  not  threatened  with  any  danger  by  remaining- 
on  the  cars,  nor  did  she  act  upon  the  advice  of  any  of  the  train- 
men. But  she  was  compelled  to  decide  upon  a  sudden  emer- 
gency, whether  she  should  leave  the  train,  or  be  carried  past  her 
destination.  And  although  the  event  showed  that  she  underrated 
the  danger,  yet  as  the  danger  was  not  apparent,  she  should  not 
be  held  to  the  most  rigid  accountability  for  her  mistake  of 
judgment.  Filer  v,  N.  Y.  C.  R.R.  Co.,  supra ;  Salter  v.  Utica, 
etc.  R.  Co.,  88  N.  Y.  49;  Bucher  v,  N.  Y.  C.  &  H.  R.  R.R.  Co.,. 
supra. 

Affirmed. 

ST.  LOUIS,   IRON   MOUNTAIN  &  SOUTHERM 
RAILWAY  GO.  v.  ATCHISON.  (0 

Supreme  Court ,  Arkansas^  November^  1885. 
[Reported  in  47  Ark.  74.  ] 

TAKING  UP  PASSENGER'S  TICKET  DOES  NOT  CONSTITUTE 
CONTRACT  TO  STOP  AT  STATION  NAMED.— Because  a  con- 
ductor  took  up  a  passenger's  ticket  to  a  station  at  which  the  train  was 
not  allowed  to  stop  by  a  regulation  of  the  company,  that  fact  did  not 
make  it  the  duty  of  the  conductor  to  stop  the  train  there. 

PASSENGER  CANNOT  RECOVER  FOR  REFUSAL  OF  CONDUCTOR 
TO  STOP  TRAIN  AT  STATION  FORBIDDEN  BY  COMPANY'S 
RULE. — Before  a  passenger  boards  a  train  it  is  his  duty  to  ascertain 
whether  it  will  stop  at  his  station,  and  if  he  attempts  to  do  so  and  is  mis- 
led by  an  agent  authorized  to  speak  for  the  company,  he  has  his  action 
against  the  company  for  the  misdirection ;  but  he  cannot  recover  because 
the  conductor  refused  to  stop  the  train  at  a  station  that  the  company's 
regulations  forbid  the  train  to  stop  at. 

Appeal  from  Lafayette  Circuit  Court. 

Dodge  &  Johnson,  for  appellant,  cited :  St.  L.  I.  M.  &  S.  R'y 
V,  Cantrell,  37  Ark.  519;  M.  &  L.  R.  R.R.  v,  Stringfellow,  44  Id. 
322;  Files  V,  N.  Y.  Cent.  R.R.,  49  N.  Y.  47;  St.  L.  I.  M.  &  S. 
R*y  V,  Rosenberry,  45  Ark.  256;  66  N.  C.  494;  23  Penn.  St.  147; 
30  Ohio  St.  222  ;  95  U.  S.  439;  67  Mo.  593;   13  Pet.  181. 

I.  Cited  in  Hobbs  v.  T.  &  P.  R*y  Co.,  49  Ark.  357,  360. 
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Cockrill,  Cb«  J. — ^The  main  features  of  this  case  are  similar  to 
those  of  Rosenbenry's  case,  reported  in  45  Ark.   256  (i).      The 
appdlee  boarded  a  through  freight  train  at  Prescott  to  be  trans- 
ported to  Emmett.      Emmett  was  not  one  of  the  usual  stopping 
places  for  the  train,  and  it  made  no  halt  there  on  the  trip  in  ques- 
tion, but    the    appellee   alighted  nevertheless,  and  in  doing  so 
mjured  his  toe  and  received  a  shock  which  prevented  him  from 
engaging  in  active  out-of-door  labor  for  a  few  weeks.     He  sued 
the  company  to  recover  damages  for  the  personal  injury,  and  a 
jury  awarded  him  $5,000.     His  contention  was  that  the  conduc- 
tor  had  compelled  him  to  leave,  the  train  while  it  was  in  motion. 
Rosenberry  was  the  appellee's  fellow  passenger  and  took  the  leap 
with  him,  but  the  facts  in  the  two  cases  are  not  identical. 

The  points  of  difference  are  that  the  appellee  in  this  case  testi- 
fied that  the  station  agent  at  Prescott  advised  him  to  board  the 
freight  train,  suggesting  that  it  would  stop  on  that  trip  at  Em- 
mett; and  there  was  more  evidence  of  overbearing  conduct  on 
the  part  of  the  conductor  toward  this  appellee  than  towards  Ros- 
enberry. While  there  is  a  little  evidence  to  the  contrary,  it  seems 
apparent  that  the  appellee  leaped  from  the  train  under  a  precon- 
ceived intention  to  do  so  rather  than  from  any  fear  of  the  con- 
ductor. But  it  is  not  necessary  to  weigh  the  evidence  to  deter- 
mine whether  the  verdict  should  be  sustained.  The  judgment 
must,  in  any  event,  be  reversed  for  misdirection  of  the  jury.  For 
the  guidance  of  the  court  in  another  trial  it  is  sufficient  to  advert 
simply  to  what  is  said  in  the  Rosenberry  case  about  the  advice  or 
command  or  compulsion  of  the  conductor,  excusing  or  not  ex- 
cusing the  conduct  of  a  passenger  in  exposing  his  person  to 
ob\'ious  danger.  The  charge  of  the  court  in  this  respect  is  less 
obnoxious  than  in  the  Rosenberry  case.  But  the  court  in  this 
case  charged  the  jury  as  follows,  as  to  the  duty  of  the  railroad  to 
stop  its  train  at  Emmett  to  let  the  appellee  off : 

"  If  you  find  from  the  preponderance  of  the  testimony  that  the 
conductor  of  the  train  upon  which  plaintiff  was  traveling  took  up 
his  ticket  for  Emmett,  then  it  became  the  duty  of  said  conductor 
to  stop  said  train  at  Emmett  so  as  to  enable  plaintiff  to  get  off 
said  train,   notwithstanding  any   regulation   or   custom   of   the 

I.  See  this  case  reported  on  p.  122,  ante. 
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company  to  the  contrary.  The  acceptance  of  a  ticket  by  the 
company's  conductor  makes  a  contract  for  the  carriage  of  the 
passenger  to  the  station  named  on  said  ticket,  and  the  company 
cannot  excuse  themselves  for  any  willful,  wanton  or  malicious  acts 
of  the  conductor  towards  such  passenger,  by  any  rule  or  regula- 
tion as  to  the  running  of  their  through  freight  trains." 

The  refusal  of  the  trial  court  to  give  the  converse  of  this 
instruction  in  so  far  as  it  relates  to  the  company's  obligation  to 
stop  at  the  passenger's  destination,  was  held  to  be  reversible 
error  by  the  Supreme  Court  of  Illinois,  in  a  case  closely  analogous 
to  this.  See  C.  &  A.  R.R.  Co.  z/.  Randolph,  53  111.  510.  In  that 
case,  as  in  this,  the  appellee  purchased  a  ticket  of  the  station 
agent  and  boarded  a  through  freight  train  headed  to  his  destina- 
tion. The  conductor  took  up  his  ticket,  and  refused  to  stop  the 
train  at  his  station,  but  upon  arrival  there,  and  when  the  train, 
from  an  up-grade,  was  not  going  at  full  speed,  told  him  then  was 
his  time  to  get  off.  The  appellee  leaped,  was  injured,  and  sued 
the  company.  The  trial  court  refused  to  instruct  the  jury  that 
the  taking  of  the  plaintiff's  ticket  by  the  conductor  did  not  con- 
stitute a  contract  binding  upon  the  company  to  stop  the  train  at 
the  point  of  destination  mentioned  in  the  ticket ;  but  on  appeal  it 
was  ruled  that  the  jury  should  have  been  instructed  as  asked.  We 
reached  a  similar  conclusion  as  to  the  company's  duty  in  regfard 
to  this  same  train  in  Rosenberry's  case. 

Railroad  companies  sometimes  run  trains  that  stop  only  at 
principal  stations  on  their  roads,  and  the  propriety  of  so  regula- 
ting their  business  cannot  be  challenged,  when  they  furnish  a  rea- 
sonable number  of  other  trains  which  stop  regularly  at  inter- 
mediate stations  to  accommodate  the  traveling  public.  It  is  the 
duty  of  a  passenger  to  ascertain  whether  the  station  of  his  desti- 
nation is  one  of  the  stopping  places  of  the  train  he  wishes  to 
board  before  embarking,  and  if  he  attempts  to  do  so  and  is  misled 
by  an  agent  whose  employment  authorizes  him  to  speak  for  the 
company,  he  has  his  action  against  the  company  for  the  misdi- 
rection ;  but  such  misdirection  does  not  alter  the  duty  of  the  con- 
ductor. He  must  run  his  train  according  to  the  regulations  of  the 
company  ;  otherwise  in  lieu  of  that  precision  and  regularity  which 
are  required  in  the  management  of  trains  to  insure  safety,  we 
should  have  only  uncertainty,  irregularity  and  insecurity.     The 
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station  agent  cannot  thus  legally  throw  upon  the  conductor  the 
blind  hazard  of  injury  to  his  master  and  the  passengers  committed 
to  his  care.     Marshall  v.  St.  L.  K.  C.  &  N.  Ry,  78  Mo.  61O. 

But  in  this  case  the  mistake  of  the  station  agent,  if  there  was 
a  mistake,  was  not  communicated  to  the  conductor  at  all.  The 
jury  were  told,  however,  that  it  was  the  company's  duty  to 
stop  for  the  accommodation  of  the  appellee,  and  the  instruc- 
tion was  in  all  likelihood  understood  to  mean  that  a  failure  to  do  so 
was  "  wanton,  willful  and  malicious  conduct,"  on  the  part  of  the 
company,  which,  as  they  were  told  in  another  part  of  the  charge, 
would  warrant  the  infliction  of  punitory  damages.  How  far  this 
«rror  went  toward  making  up  the  verdict  we  are  unable  to  deter- 
mine. 

Let  the  judgment  be  reversed  and  the  case  remanded  for  a  new 
trial. 


ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILWAY  COMPANY  v.  PERSON, 

Supreme  Court ^  Arkansas^    May    Term^  1887. 

[Reported  in  49  Ark.  183.] 

ALIGHTING  FROM  MOVING  TRAIN— INSTRUCTION.— In  an  action 
to  recover  damages  for  personal  injuries  sustained  through  the  alleged 
negligence  of  the  railway  company,  the  defendant  requested  the  follow- 
ing instruction,  which  was  refused:  "  If  the  jury  believe  from  the  evi- 
dence, that  the  train  was  stopped  at  the  station  a  sufficient  length  of 
time  to  enable  the  platntifi,  by  the  exercise  of  reasonable  diligence,  to 
luive  alighted ;  that,  failing  to  do  so,  he  leaped  from  the  train  after  it 
lud  started,  and  while  it  was  in  motion,  and  was  thereby  injured,  they 
▼ill  find  for  the  defendant. ''  Held^  that  this  was  properly  refused,  as  it 
seeks  to  make  it  negligence  per  se^  and  inexcusable,  for  the  plaintiff  to 
alight  from  the  train  while  it  is  in  motion ;  and  that  whether  he  is  guilty 
of  negligence  is  a  question  to  be  determined  from  all  the  circumstances 
in  proof. 

CONTRIBUTORY  NEGLIGENCE.— Where  a  passenger,  while  the  train 
'  is  in  motion,  attempts  to  alight  under  the  conductor's  direction  at  a  sta- 
tion to  which  the  passenger  is  bound,  although  the  train  was  moving 
slowly  and  the  danger  was  not  apparent :  Held^  that  the  plaintiff  was 
not  guilty  of  such  contributory  negligence  as  to  bar  a  recovery  for  the 
injury. 
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DUTY  OF  CONDUCTOR  TO  STOP  CARS. —In  such  action  it  was  keld^ 
that  the  conductor  of  a  passenger  train  is  bound  to  stop  the  cars  at  a 
regular  station  at  which  such  passenger  desires  to  alight,  and  to  keep 
the  cars  at  a  standstill  a  reasonable  time  to  allow  the  passenger  to  leave 
the  cars  in  safety. 

Appeal  from  Pulaski  Circuit  Court. 

Action  to  recover  damages  for  personal  injuries  sustained  by- 
appellee  in  having  his  leg  broken  through  the  alleged  negligence  of 
the  appellant.  The  complaint  charged  that  on  December  25,  1884^ 
plaintiff  was  a  passenger  on  defendant's  train  on  his  journey  from 
Little.  Rock  to  his  home  at  Mabelvale ;  that  the  conductor  of  the 
train  failed  to  stop  his  train  at  Mabelvale  a  sufficient  length  of 
time  to  enable  plaintiff  to  get  off  safely,  but,  at  the  same  time, 
pressed  and  urged  the  plaintiff  to  get  off  while  the  train  was  ia 
motion ;  and  by  reason  of  the  darkness  of  the  night,  the  train 
having  passed  the  platform,  plaintiff,  in  getting  off,  fell  and  broke 
liis  leg,  whereby  he  suffered  great  pain,  etc.,  to  his  damage  $5,000. 
The  answer  denied  specifically  all  of  the  allegations  of  the  com- 
plaint, and  charged  contributory  negligence  on  the  part  of  plaintiff. 

The  court  gave  the  three  following  declarations  of  law,  over 
defendant's  objections:  2.  "The  court  instructs  the  jury,  that  if 
they  believe,  from  the  evidence  in  the  cause,  that  the  plaintiff,  at 
the  time  stated  in  his  complaint,  had  purchased  from  the  defend- 
ant company  a  ticket  from  Little  Rock  to  Mabelvale  station,  and 
entered  its  regular  passenger  train  for  the  purpose  of  being  carried 
-there,  and  that  said  Mabelvale  was  a  regular  station  upon  the  line 
of  railway,  where  passengers  are  accustomed  to  get  on  and  off  its 
trains,  then  it  was  the  duty  of  the  conductor  of  such  train  to  stop 
the  cars  at  said  station,  and  keep  them  at  a  standstill  a  reasonable 
length  of  time,  sufficient  to  enable  the  plaintiff  to  leave  the  cars 
in  safety.  And  if  the  jury  further  believe,  from  the  evidence  in 
this  cause,  that  the  conductor  failed  to  comply  with  his  duty  in 
that  behalf,  and  that,  by  reason  of  such  failure,  the  plaintiff, 
while  attempting  to  get  off  such  train  at  said  station,  was  injured 
without  contributory  negligence  on  his  part,  the  defendant  is 
liable  therefor,  and  the  jury  should  find  for  the  plaintiff.  And  the 
court  further  instructs  the  jury,  that  if  they  believe,  from  the 
evidence  in  this  cause,  that  upon  arriving  at  said  station  the  train 
was  stopped,  but,  before  the  plaintiff  was  able  to  alight  therefrom,. 
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the  train  was  started  up  again,  and  that  the  plaintiff  was  ordered  by 
the  conductor  to  get  off,  and  under  such  directions  attempted  to  do 
so  while  the  train  was  going  slow,  and  the  danger  of  so  doing  was 
not  apparent,  the  plaintiff  had  a  right  to  rely  upon  the  conductor's 
judgment,  and  his  obeying  such  direction  was  not  such  contribu- 
tory negligence  as  would  bar  his  recovery."  3.  "  If  the  jury  find, 
from  the  evidence,  that  the  plaintiff  was  ordered  or  directed  by  the 
conductor  or  agent  of  the  defendant  to  get  off  the  train,  he  had  a 
right  to  rely  upon  such  advice  or  direction,  provided  he  took  no 
more  risk  in  getting  off  the  train  than  a  prudent  man  would  have 
taken  under  the  same  circumstances."  4.  ''  If  the  jury  find  that  the 
plaintiff  took  no  more  risk  than  a  prudent  man  would  under  the 
circumstances,  he  is  not  guilty  of  contributory  negligence." 

The  court  gave  several  instructions  as  asked  by  defendant, 
among  them  being  the  following:  i.  "If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  jumped  off  the  train  after  it  had 
begun  to  move  away  from  the  station  at  Mabelvale,  and  the  night 
was  so  dark  that  he  could  not  see  whether  there  was  a  safe  place 
for  him  to  alight,  and  that  he  did  this  voluntarily,  and  for  no 
other  reason  than  because  he  did  not  wish  to  be  carried  past  his 
station,  and  that  a  man  of  ordinary  prudence  would  not  have  so 
jumped,  they  are  authorized  to  find  that  the  injury  was  caused  by 
the  contributory  negligence  of  plaintiff,  and  he  cannot  recover." 

The  court  refused  to  give  the  following,  as  asked  by  defend- 
ant: 5.  "  If  the  jury  believe,  from  the  evidence,  that  the  train  was 
stopped  a  sufficient  length  of  time  to  enable  the  plaintiff,  by  the 
exercise  of  reasonable  diligence,  to  have  alighted  ;  that,  failing  to 
do  so,  he  leaped  from  the  train  after  it  had  started  and  while  it 
was  in  motion,  and  was  thereby  injured,  they  will  find  for  the 
defendant" 

The  court,  on  its  own  motion,  over  defendant's  objection,  gave 
the  following  further  instruction:  i.  "Where  the  risk  of  danger 
of  alighting  from  a  moving  train  is  not  apparent  to  the  passen- 
ger, and  he  is  urged  to  take  the  hazard  by  the  company's 
employee,  whose  duty  it  is  to  know  the  danger,  his  conduct  will 
not  be  regarded  as  negligent.  Where  the  danger  is  obvious,  but 
slight,  he  has  the  right  to  rely  upon  the  judgment  of  the  conduc- 
tor, whose  duty  and  experience  he  may  presume  give  a  superior 
knowledge  of  such   matters,  and  so  justify  an  act  which  would 
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otherwise  be  negligent      If  the  motion  of  the  train  was  so  slovr 
that  the  danger  of  jumping  off  would  not  be  apparent  to  a  reason- 
able person,  and  the  plaintiff  acted  under  the  instructions  of  the 
manager  of  the  train,  then  the  resulting  injury  was  not  caused  by 
contributory  negligence  or  want  of  ordinary  care." 

Ordinary  care  was  defined  to  be  that  degree  of  care  which  may 
have  been  reasonably  expected  from  a  sensible  person  in  the  pas- 
senger's situation.  A  passenger  cannot  throw  the  responsibility 
of  his  own  wanton  and  unreasonable  acts  upon  the  company^ 
merely  because  the  conductor  directed  it 

The  jury  awarded  plaintiff  $865  damages.  Motion  for  a  new 
trial  was  filed,  and  overruled,  and  an  appeal  prayed. 

Dodge  &  Johnson,  for  appellant,  cited  :  Shear.  &  Redf.  on: 
Neg.  '^'^  25-35,  265,  282,  283 ;  Whart.  on  Neg.  ^§  300,  353,  369^ 
371,  626  ;  Railway  Co.  v.  Hendricks,  26  Ind.  228  ;  R*y  Co.  v. 
Whitfield,  44  Miss.  466,  486 ;  R'y  Co.  v.  Hazzard,  26  111.  384 ;  2 
Red.  Rail.  L,  §  177  ;  Garrett  v,  R'y  Co.,  16  Gray,  502-507  ;  R'y 
Co.  V,  Slatton,  54  111.  133  ;  Lambeth  v,  R'y  Co.,  66  N.  C.  499; 
Nichols  V.  R'y  Co.,  106  Mass.  464 ;  Filer  v,  R'y  Co.,  49  N.  Y.  47;^ 
Pa.  R'y  Co.  v.  Aspell,  23  Penn.  149,  150;  Same  v,  Kilgore,  32 
Pa.  296 ;  Curtis  v.  R*y  Co.,  20  Barb.  282  ;  Morrison  v,  R'y  Co.,  56- 
N.  Y.  305  ;  Sullivan  v.  R'y  Co.,  6  Casey,  234;  R'y  Co  v,  Schiebe,. 

44  111.  563. 

W.  L.  Terry  and  T.  E.  Gibbo^i  for  appellee,  cited:  37  Ark. 

522;  2  Thomp.  on  Neg.  i,  2,  3,  9;  46  Ark.  437;  45  Id.  261 ;  46- 
Id.  423,  437;  47  Id.  76. 

Cockrill,  Ch,  J, — Counsel  for  the  appellant  have  not  under-^ 
taken  to  point  out  any  ground  of  objection  to  any  part  of  the 
court's  charge  to  the  jury.  The  instructions  given  at  the  instance 
of  the  plaintiff  in  the  action  and  by  the  court  of  its  own  motion, 
either  announce  familiar  principles  of  law  as  to  the  duty  of  a  car- 
rier of  passengers  to  stop  and  allow  reasonable  opportunity  to  the 
passenger  to  alight  upon  the  platform  provided  for  the  purpose, 
or  else  state  the  law  of  contributory  negligence  applicable  to  the 
facts  of  the  case  almost  in  the  language  used  or  approved  by  this 
court  when  discussing  the  principles  that  control  similar  cases. 
St.  Louis,  Iron  M.  &  S.  R'y  v,  Cantrell,  37  Ark.  522;  St  L.  I.  M. 
&  S.  R'y  V,  Rosenberry,  45  Id.  261  ;  L.  R.  &  F.  S.  R'y  v,  Atkins^ 
46  Id.  423. 
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The  court  granted  all  the  appellant's  requests  for  instructions  as 

asked  except  one,  which  it  rejected.     The  refusal  to  instruct  the 

jury  as  asked  in  this  particular  is  the  only  objection  made  to  any 

ruling  of  the  court  at  the  trial  that  has  been  specifically  pointed  to 

as  error.     The  request  was  this : 

**  If  the  jury  believe  from  the  evidence  that  the  train  was 
stopped  at  the  station  a  sufficient  length  of  time  to  enable  the 
plaintiff,  by  the  exercise  of  reasonable  diligence,  to  have  alighted  ; 
that  failing  to  do  so,  he  leaped  from  the  train  after  it  had  started, 
and  while  it  was  in  motion,  and  was  thereby  injured,  they  will  find 
for  the  defendant." 

Without  this,  the  charge  ot  the  court  fairly  covered  every 
phase  of  the  case.  It  had  been  explained  to  the  jury  that  a  pas- 
senger could  not  throw  the  responsibility  of  his  own  reckless  or 
unreasonable  conduct  upon  the  company  merely  because  the  con- 
ductor had  requested  or  directed  him  to  hurry  off,  but  they  were 
told  that  if  the  motion  of  the  train  was  so  slow  that  the  danger 
of  alighting  would  not  be  apparent  to  a  prudent  man,  and  the 
plaintiff  in  getting  off  acted  under  the  instructions  of  the  conductor, 
who,  they  were  informed,  was  presumed  to  know  the  hazard  of  the 
act  better  than  the  plaintiff,  the  latter  would  be  exculpated  from 
"^^gcnce,  and  the  blame  for  the  injury  could  not  be  visited  upon 
him.  The  reasonableness  of  the  train's  stop  and  the  duty  of  the 
passenger  to  alight  without  unnecessary  delay  were  also  impressed 
upon  them.  These  features  of  the  case  are  all  that  can  be  said 
to  be  covered  by  the  request  that  was  rejected.  But  it  was  proper 
to  reject  it  independent  of  that  consideration.  Whether  the 
plaintiff  was  negligent  in  getting  off  promptly,  or  in  getting  off 
at  all,  while  the  train  was  in  motion,  were  questions  of  fact  to  be 
determined  from  all  the  circumstances  in  proof,  but  the  rejected 
prayer  sought  to  make  it  negligence  per  se,  and  inexcusable  for 
the  plaintiff  to  undertake  to  alight  from  the  train  while  it  was  in 
motion  ;  and  it  was  not  an  expression  of  the  law  upon  the  subject. 
The  evidence  was  conflicting,  and  we  cannot  say  that  the  jury 
was  not  justified  in  the  conclusion  they  reached. 
Let  the  judgment  be  affirmed. 
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FORDYCE  V.  MERRILL. 

Supreme  Court,  Arkansas ^  May  Terniy   1887. 

[Reported  in  49  Ark.  277.] 

ALIGHTING  FROM  TRAIN— RAILROAD  COMPANIES  MUST  KEEP 
THEIR  STATIONS  PROPERLY  LIGHTED.— In  an  action  to  recover 
for  injuries  sustained  by  alighting  from  a  train,*  it  was  keldy  that  it  was 
the  duty  of  railroad  companies  to  provide  lights  at  their  stations  for  the 
safety  of  passengers  arriving  or  departing  upon  trains  at  night;  and  they 
are  liable  to  passengers  for  injuries  resulting  from  the  want  of  such 
lights,  unless  it  is  shown  that  the  passenger's  contributory  negligence 
caused  the  injury. 

Appeal  from  Ouachita  Circuit  Court. 

B.  W.  Johnson,  for  appellant,  cited :  Wood's  R'y  Law,  449 ;  2 
Id.  1098,  1 107;  2  Redf.  on  R'ys,  298-9;  41  Ind.  269;  26  Id. 
228 ;  51  Mo.  141 ;  56  Penn.  234;  46  Tex.  370;  51  Cal.  425 ;  49 
Ind.  93 ;  90  111.  425. 

H.  G.  BuNN,  for  appellee,  cited:  53  Tex.  289;  34  La.  Ann.  777; 
i8  A.  &  E.  R.  Cas.  153;  27  Ark.  592;  31  Id.  163. 

Cockrilly  Ch,  J, — The  appellee  was  a  passenger  on  the  Texas 
&  St.  Louis  Railway,  and  fell  and  was  injured  while  alighting 
from  the  train  at  her  destination.  She  sued  and  had  judgment 
for  $3,000.  The  bill  of  exceptions  taken  by  appellant  shows  the 
evidence,  and  nothing  more.  No  mention  is  made  in  it  of  any 
exceptions  taken  during  the  trial,  or  of  a  motion  for  a  new  trial. 

There  was  a  demurrer  to  the  complaint,  which  was  overruled, 
after  which  defendant  answered  and  went  to  trial.  The  only 
questions  presented,  therefore,  are :  Had  the  court  jurisdiction  ? 
and.  Does  the  complaint  state  a  cause  of  action  ?  Chapline  v, 
Robinson,  44  Ark.  202  ;  Holleville  v.  Patrick,  14  Id.  208. 

No  question  is  or  can  be  made  as  to  the  jurisdiction  of  the 
court. 

The  plaintiff  alleged  in  her  complaint  that  she  was  a  passenger 
on  the  appellant's  train :  that  she  arrived  at  her  destination  at 
night;  that  the  depot  platform,  through  the  negligence  of  appel- 
lant, was  not  provided  with  lights,  and  that  by  reason  of  appellant's 
failure  in  its  duty  to  provide  lights,  she  fell,  and  was  injured  in 
attempting  to  get  upon  the  platform. 
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It  is  the  duty   of    railroad  companies  to  have  their  stations 
fighted  for  the  accommodation  and  safety  of  passengers  arriving 
or  departing  upon  their  trains,  and  they  are  liable  to  them  for  in- 
juries resulting  from  the  want  of  such  lights,  unless  it  is  shown 
that  the  passenger's  contributory  negligence  caused  the  injury. 
Thomp.  on  Car.  io8;  Benuemann  v.  St  P.  M.  &  M.  R'y  Co.,    i8 
Am.  &E.  R'y  Cas.  153;  S.  C,  32  Minn.  390;  Peniston  v.  C.  St 
L  &  N.  O.  R'y,  34  La.  Ann.  777. 

The  complaint  set  forth  a  cause  of  action  that  was  good  on 
demurrer.     Stewart  v.  Int.  &  G.  N.  R*y,  53  Tex.  289. 

If  the  allegations  specifying  the  particular  manner  in  which 
the  plaintiff  was  injured,  or  the  particular  cause  of  her  fall,  were 
deemed  insufficient,  a  motion  to  make  the  allegations  more  cer- 
tain or  specific  was  defendant's  remedy.  A  demurrer  could  avail 
nothing.  Ball  v.  Fulton  County,  31  Ark.  379;  Mcllroy  v, 
Adams.  32  Id.  315  ;  McCreary  v.  Taylor,  38  Id.  393. 
Affimied. 

LITTLE  ROCK  A  FORT  SMITH  RAILWAY  COM- 
PANY V.  TANKERSLEY. 

Supreme  Courts  Arkansas^  December y   1890. 

[Reported  in  54  Ark.  25.] 

KAILROAD  COMPANY  NOT  LIABLE  FOR  INJURIES  WHEN  SUF- 
FICIENT OPPORTUNITY  AFFORDED  TO  ALIGHT.— In  an  action 
for  injuries  received  in  attempting  to  alight  at  a  station  from  a  moving 
train,  a  railway  company  is  not  liable^  if,  after  the  station  was  called  in 
the  car,  the  train  stopped  long  enough  to  afford  an  opportunity,  by  the 
use  of  ordinary  diligence,  for  the  passenger  to  alight  from  it  while 
stationary. 

ALIGHTING  FROM  MOVING  TRAIN— WHEN  NOT  JUSTIFIED.— 
The  failure  of  a  train  to  stop  at  a  station  does  not  justify  an  attempt  to 
alight  that  is  hazardous. 

CONTRIBUTORY  NEGLIGENCE.— The  age,  sex  and  physical  condition 
of  a  passenger  are  to  be  considered  in  determining  whether  she  acted 
prudently  or  recklessly  in  stepping  from  a  moving  train. 

Appeal  from  Yell  Circuit  Court,  Dardanelle  District. 
Mrs.  Sarah  E.  Tankersley,  an  elderly  lady,  was  a  passenger  on 
a  train  on  the  Little  Rock  and  Fort  Smith  Railroad.     The  com- 
VoL.  IL — 10 
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plaint  alleged  that  when  the  train  arrived  at  her  station  it  stopped^ 
but  not  long  enough  to  enable  her  to  alight  in  safety;  that  while 
she  was  in  the  act  of  alighting,  the  train  was  carelessly  and  neg- 
ligently started  with  a  jerk,  throwing  her  upon  the  platform  and 
seriously  injuring  her.  Defendant  answered,  denying  negligence 
on  its  part,  and  alleging  contributory  negligence  on  the  part  of 
plaintiff.     Verdict  for  plaintiff.     Defendant  appealed. 

Dodge  &  Johnson,  for  appellant,  cited:     Sher.  &  Redf.  on 
>^eg.  ^^  25-35,  265,  282,  283 ;  Whart.  on  Neg.  §§  300,  353,  369^ 
371,  626;    26  Ind.  226;    44  Miss.  486;  26  111.  384;    2   Redf.  on 
R'ys,  §  177;   106  Mass.  464;    23  Penn.  149;   32  Id.  296;  56  N. 
Y.  305  ;  6  Casey,  234 ;  44  111.  463  ;  44  Miss.  466 ;  20  Barb.  282;^ 
16  Gray,  502 ;    54  111.  133 ;    66  N.  C.  499;    12  A.  &  E.  R.   Cas. 
164;   17  N.  E.  Rep.  107;   15  Lea,  328;    45   Ark.  256;   11  S.  W. 
Rep.  212 ;  47  Ark.  yy  \  7  S.  W.  Rep.  88;    48  Ark.  473 ;  Whart. 
Ev.  <^40;    I  Gr.   Ev.  §  52 ;    115   Mass.   240;    118  Id.  422;*  10 
Allen,  148;  6  Cush.  398;   i  Gray,  511  ;  89  Mass.  508;  38  Mass. 
145  ;   79  Id.  512 ;    53  Id.  482 ;   73  Id.  96;    4  Md.  242  ;    70  Mo. 
243;  68  Id.  470;  38  Mich.  537 ;  45  N.  Y.  574;  60  Mo.  227;  lb. 
265;  8  Or.  172;  52  Barb.  267;  41  Conn.  61  ;  59  Iowa,  581  ;  69 
Me.  173;  60  N.  Y.  278;  44  N.  Y.  465;    4  West.   Rep.  48;    15 
Neb.  43 ;   14  N.  W.  Rep.  541  ;  45  N.  W.  Rep.  91  ;  91  Mo.  433. 

A.  S.  McKennon  and  J.  E.  Cravens,  for  appellee,  cited:  27 
Ark.  592;  31  Id.  163;  46  Ark.  423;  49  Ark.  182;  45  N,  W. 
Rep.  91  ;  61  Wis.  457;  23  A.  &  E.  R.  Cas.  352, 

Hemingrv'^ayy  J. — ^The  injury  complained  of  was  sustained  by 
the  plaintiff,  a  passenger  on  defendant's  cars,  in  attempting  to 
alight  at  the  end  of  her  journey  while  the  cars  were  in  motion. 
Two  questions  were,  therefore,  involved  in  the  proper  determi- 
nation of  the  cause:  First,  was  the  injury  attributable  to  any  mis- 
conduct of  the  defendant  ?  Second,  did  the  plaintiff  contribute 
to  it  by  any  negligence  on  her  part  ?  There  was  evidence  tend- 
ing to  maintain  a  contention  on  each  side  of  both  of  the  questions 
stated,  and  the  charge  of  the  court  was  given  with  reference  to 
every  aspect  of  the  evidence, 

I.  The  court  properly  charged  the  jury  that  the  defendant 
would  not  be  liable,  if,  after  the  station  was  called  in  the  car  in 
which  plaintiff  was  traveling,  the  train  stopped  long  enough  to 
afford  the  plaintiff  an  opportunity  by  the  use  of  ordinary  diligence 
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to  alight  from   it  -while  stationary.     Upon  the  facts  assumed  the 

defendant  had  discharged  its  full  duty  to  plaintiff,  and  no  injury 

to  her  could  be  attributed  to  it.    Although  the  plaintiff  may  have 

\>een  without  fault,  the   defendant  was  then  equally  so,  and  the 

buTt  was  attributable  to  an  unforeseen  casualty.     The  charge  of 

the  court  properly  made  the  defendant's  negligence  depend  upon 

the  iact  of  its  failing  to  make  a  sufficient  stop  at  the  station. 

2.  On  the  law  applicable  to  the  negligence  of  the  plaintiff,  the 
charge  is  subject  to  objections.  The  eighth  instruction,  given  at 
the  request  of  the  plaintiff,  relates  exclusively  to  this  question.  It 
states  several  legal  principles:  i.  That  to  jump  voluntarily  from 
a  train  while  in  rapid  motion  is  negligence.  2.  That  to  step  from 
a  car  while  in  motion  to  a  station  platform  may  or  may  not  be 
negligence.  3.  That  it  is  for  the  jury  to  determine  whether  the 
latter  act  is  or  is  not  negligence.  4.  That  it  is  for  the  jury  to 
determine  whether  the  speed  of  the  train  at  the  time  of  alighting 
was  or  was  not  such  as  to  make  the  act  hazardous.  But  the  same 
instruction  which  contains  no  reference  to  the  defendant's  negli- 
gence, declares  that  it  is  for  the  jury  to  determine  whether  there 
was  a  sufficient  stop  of  the  train,  without  indicating  the  proper 
effect  of  a  negative  finding.  As  the  instruction  treated  only  of 
the  negligence  of  plaintiff  that  would  bar  her  right  of  recovery, 
the  inference  is  that  if  a  sufficient  stop  was  not  made,  that  would 
excuse  a  hazardous  attempt  by  plaintiff  to  alight. 

That  is  not  the  law.  The  conduct  of  the  plaintiff  must  be 
judged  from  present  conditions,  and  upon  them  the  past  delin- 
quency of  another  sheds  no  light.  If  it  would  seem  to  a  person 
of  ordinary  prudence  and  caution  to  be  safe  to  step  off,  consider- 
ing the  train's  speed,  the  situation  of  the  place  of  alighting,  the 
opportunity  to  see  where  the  step  was  made,  and  the  activity  of 
the  person  making  it,  and  all  other  circumstances  reasonably 
affecting  the  safety  of  the  attempt — it  could  not  be  deemed 
negligence  in  the  plaintiff  to  do  it.  But  the  failure  of  a  train  to 
stop  does  not  justify  an  attempt  to  alight  that  is  hazardous,  nor  is 
it  an  element  to  be  considered  in  determining  in  any  given  case 
whether  such  attempt  was  prudent  or  hazardous. 

We  think  the  instruction  fairly  implied  that  a  failure  to  make  a 
sufficient  stop  fixed  negligence  upon  the  defendant  and  excused 
the  negligence  of  the  plaintiff.     That  was  error. 
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The  eighth  instruction  asked  by  the  defendant  should  have  been 
given.  The  act  of  the  plaintiff  was  to  be  judged  by  a  comparison 
with  the  acts  of  persons  of  ordinary  prudence  under  similar  cir- 
cumstances, the  age,  sex,  and  physical  condition  were  circum- 
stances necessarily  affecting  her  safety  in  stepping  from  a 
moving  train,  and  should  have  been  considered  by  the  jury,  in 
connection  with  all  other  such  circumstances  in  proof,  in  deter- 
mining whether  she  acted  prudently  or  recklessly.  A  young, 
active  man  might  prudently  alight,  when  the  attempt  would  be 
reckless  in  an  old  or  lame  man  ;  and  any  man  might  do  so  pru- 
dently, when  it  would  be  dangerous  for  a  lady  in  female  attire  to 
attempt  it. 

The  defendant  is  not  in  a  situation  to  complain  that  the  court 
admitted  evidence  to  prove  that  its  trains  were  not  stopped  at 
Coal  Hill  on  former  occasions.  Witnesses  for  the  defense  testified 
that  the  train  stopped  on  the  day  of  the  injury  long  enough  to 
permit  all  passengers  to  alight ;  to  sustain  their  statement  they 
testified  that  the  rules  of  the  company  required  a  stop  of  several 
minutes,  and  that  it  was  always  made.  If  the  evidence  was  incom- 
petent, the  defendant  first  introduced  it,  and  cannot  complain  that 
the  court  permitted  plaintiff  to  rebut  it. 

For  the  error  indicated  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

LITTLE  ROCK  &  FORT  SMITH  RAILWAY  CO.  V. 

LAWTON . 

Supreme  Courts  Arkansas^  February^  1892. 

[Reported  in  55  Ark.  428.] 

DUTY  OF  RAILROAD  TO  PERSON  NOT  A  PASSENGER.— A  per- 
son who  enters  a  railroad  car  for  the  purpose  of  assisting  a  woman  to  a 
seat,  and  is  injured  in  getting  off  by  reason  of  the  train  not  being  held 
long  enough  for  him  to  get  off,  cannot  recover  damages  unless  notice 
was  given  to  the  trainmen. 

RIGHT  OF  A  PERSON  NOT  A  PASSENGER  TO  ENTER  CAR.— If 
the  employees  of  a  railroad  offer  to  assist  a  woman  to  a  seat  no  other 
person  has  a  right  to  enter  a  car  for  that  purpose,  and  the  company  owes 
no  duty  to  one  who  does  so,  except  not  to  willfully  or  wantonly  injure 
him. 
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REGULATION  OF  RAILWAY  COMPANY  PROHIBITING  PERSONS 
ENTERING  CARS. — A  notice  of  a  railroad  company  that  all  persons 
who  have  no  business  with  the  company  were  forbidden  to  enter  any  of 
its  can  does  not  apply  to  a  person  who  enters  to  assist  a  woman  to  a 
seat 

Appeal  from  Pope  Circuit  Court. 

Action  by  L.  P.  Lawton  against  the  Little  Rock  &  Fort  Smith 
Railway  Company,  a  leased  line  of  the  Missouri  Pacific  Railway 
Company.     The  facts  appear  in  the  opinion. 

Dodge  &  Johnson,  for  appellant,  cited :  72  Mass.  70 ;  59  Mo. 
34;  66  N.  Y.  246;  59  Md.  187  ;  10  S.  E.  Rep.  499;  84  Ga,  i  ; 
Thomp.  Car.  Pass.  104-5;  7^  lU-  500;  59  Pa.  St.  129;  36  Ark. 
so;  lb.  376;  41  Id.  549;  46  Id.  535  ;  101  Pa.  St  258;  29  Ohio 
St  367;  51  Ark.  477;  45  Ark.  26;  31  Ark.  31;  8  S.  E.  Rep. 
529;  9  A.  &  E.  302;  6  Ind.  533;  47  Mich.  569;  11  N.  W.  153; 
54  Wis.  234;  104  Ind.  13  ;  3  N.  E.  Rep.  611  ;  20  N.  E.  Rep. 
776 ;  49  Ark.  359 ;  45  Ark.  26. 

A.  S.  McKennon,  for  appellee,  cited :  28  Ark.  8 ;  24  Id.  264 ; 
34  Id.  649;  36  Ark.  117;  31  Id.  666;  45  Id.  251  ;  49  Id.  263; 
lb.  189 ;  13  Am.  &  E.  R.  Cas.  29;  40  Ark.  321 ;  56  Id.  189. 

Hemingn^'^ayy  J* — ^This  was  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  leaving  the 
defendant's  car,  into  which  he  had  gone  to  escort  a  woman  and 
child  and  assist  with  their  hand-baggage  to  a  seat. 

The  matters  charged  in  the  complaint  to  cast  liability  upon  the 
defendant  are  as  follows :  First,  that  the  defendant  did  not  stop 
its  train  the  usual  length  of  time,  or  a  reasonable  time  for  persons 
to  get  on  and  off,  and  by  reason  thereof  the  plaintiff  fell  from  the 
step  and  was  injured  while  attempting  to  leave  the  car ;  and,  sec- 
ond, that  while  he  was  engaged  in  leaving  the  car  the  train  started 
with  a  sudden  jerk,  and  the  defendant's  porter  gave  him  "  a  vio- 
lent thrust "  with  his  elbow,  by  reason  whereof  he  was  violently 
thrown  to  the  platform  of  the  depot  and  badly  hurt. 

The  questions  arising  upon  the  latter  ground  had  better  be  dis- 
posed of  at  the  outset,  for  as  to  them  we  find  little  difficulty  in 
reaching  a  conclusion.  According  to  the  evidence,  including  that 
rfthc  plaintiff  himself,  the  sudden  jerk,  if  there  were  any,  occurred 
while  he  was  in  the  car,  and  caused  him  no  injury;  it  certainly  had 
no  connection  with  the  hurt  he  received  in  being  subsequently 
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thrown  from  the  steps  of  the  car.  The  porter's  thrust  was  given 
as  he  stepped  upon  the  car  to  resume  his  trip,  and  it  is  not  alleged 
in  the  complaint  nor  shown  by  the  evidence  that  it  was  due  to  his 
careless  or  willful  neglect.  It  appears  that  he  acted  as  porters 
usually  do  in  getting  upon  a  train  that  is  starting  upon  its  course ; 
and,  as  it  was  his  duty  to  get  aboard,  and  there  is  no  evidence  that 
he  did  it  in  an  improper  manner,  it  discloses  no  negligence.  The 
instructions  which  based  a  right  of  recovery  upon  this  ground 
were  improper,  and  should  not  have  been  given. 

A  more  difficult  question  arises  upon  the  other  ground  of 
alleged  negligence — one  not  settled  by  any  decision  of  this  court. 
The  defendant  insists  that,  inasmuch  as  the  plaintiff  did  not  enter 
the  car  to  take  passage  upon  it,  but  only  as  escort  to  a  passenger, 
the  defendant  owed  him  no  duty  except  not  to  injure  him  will- 
fully or  wantonly ;  while  the  plaintiff  contends  that,  as  he  went 
upon  the  car  with  the  knowledge  of  the  trainmen  and  for  the  pur- 
pose of  rendering  necessary  assistance  to  a  female  passenger  and 
little  child,  the  defendant  owed  him  the  same  duties  as  a  passen- 
ger. The  learned  counsel  who  has  presented  the  cause  for  the 
plaintiff  cites  us  to  no  authority  in  support  of  his  contention,  and 
it  impresses  us  as  unsound ;  the  cases  relied  upon  by  the  defend- 
ant do  not,  as  we  think,  bear  out  his  position,  but  show  that  it  is 
untenable.  Lucas  v.  New  Bedford  R.  Co., 6  Gray, 64;  Doss  f.  Mo. 
etc.  R.  Co.,  59  Mo.  34;  Coleman  v,  Ga.  R.  Co.,  84  Ga,  i.  We  have 
concluded  that  neither  view  is  correct,  but  that  reason  commends 
as  proper  a  rule  between  the  two. 

In  the  case  of  the  L.  &  N.  R.  Co.  v.  Crunk,  2 1  N.  E.  Rep.  3 1 , 
the  Supreme  Court  of  Indiana  held  that  a  railroad  company  owed 
the  same  duty  to  those  assisting  a  passenger  upon  a  train  as  to 
the  passenger  himself;  but  it  cites  no  precedent  for  the  ruling,  and 
it  is  opposed  to  all  cases  adjudged  upon  the  subject  to  which  our 
attention  has  been  called.  The  law  exacts  from  railroads  for  the 
protection  of  passengers  the  highest  degree  of  care,  and  imposes 
a  liability  for  all  injuries  which  sound  judgment,  skill  and  the 
most  vigilant  oversight  could  have  prevented;  but  this  responsi- 
bility grows  out  of  the  relation  or  contract  of  carrier  and  passen- 
ger on  account  of  the  great  perils  of  the  undertaking.  As  this 
is  the  cause  and  origin  of  the  rule,  it  would  seem  that  the  rule 
should  be  restricted  in  its  application  to  persons  who  come  within 
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that  relation  and  such  is  the  effect  of  the  authorities.     Lucas  v, 
Sew  Bedford   R.  Co.,  supra;  Doss  v.  Mo.   etc.   R.   Co.,  supra; 
Coleman  X'.  Ga.  R.  Co.,  supra;  Griswold  v,  Chicago,  etc.    R.  Co., 
36  N.  \V.  101 ;  Thompson  on  Car.  Pas.  49,  <^  7. 

But  a   denial    that  the  extreme    responsibility  contended  for 
exists  is  not  an  affirmance  of  the  rule  that  responsibility  is  restricted 
to  wrongs  that  are  willful  or  wanton.     Such  conclusion  would  rest 
upon  the  premise  that  one  attending  a  passenger  enters  the  car 
from  curiosity  or  upon  his  own  business  under  a  mere  license  from 
the  company,  and  not  upon  business  connected  with  the  company 
upon  an  implied  invitation.  If  this  premise  be  false  and  the  converse 
con^ct,  then,  according  to  the  decisions  of  this  and  other  courts, 
the  carrier  would  be  bound  to  the  exercise  of  ordinary  care.     St. 
L  I.  M.  &  S.  R'y  V,  Fairbaim,  48  Ark.  491 ;  Holmes  v,  N.  E.  R. 
G).,  L  R.  4  Exch.  254  (i).    And  that  it  is  so  bound  in  cases  like 
this  is  held  in  the  cases  first  cited,  as  well  as  in  others  upon  the 
subject     Gillb  v,  Penn.  R.  Co.,  8  Am.  L.  Reg.  (N.  S.)  p.   729; 
s.  c.  59  Penn.  St.    129;  Griswold  v,  Chicago,  etc.  R.  Co.,  supra. 
In  our  opinion  the  rule  is   correct  upon   principle.      For  it  is  a 
matter  of  common  knowledge  that,  in  the  usual  conduct  of  the 
passenger  business,    it   often  becomes   necessary   for   those   not 
passengers  to  go  upon  the  cars  to  assist  incoming  as  well  as  out- 
going passengers,  and  that  a  practice  has  grown  up  in  response  to 
this  necessity.     While  it  perhaps  arose  out  of  a  consideration  for 


I.  In  Holmes  v.  North  Eastern 
K'y  Co.  L.  R.,  4  Exch.  254  (Court 
<A  Exchequer,  Trinity  Term,  1869), 
it  appeared  that  at  defendant's  sta- 
tion it  was  customary  to  unload  coal 
vafons  by  shunting  them  and  tip- 
ping the  coal  into  cells.  The  con- 
signees of  the  coal  or  their  servants 
assisted  in  the  unloading,  and  to  do 
that  it  was  necessary  to  walk  along 
a  flagged  path  by  the  side  of  the 
vagons.  Plaintiff  was  the  consignee 
of  a  coal  wagon,  which  could  not  be 
onJoaded  in  the  usual  way  on  account 
of  an  the  cells  being  occupied ;  with 
pennission  of  the  station  master,  he 


went  to  his  wagon,  which  was  shunted 
in  the  usual  place,  took  some  coal 
from  the  top  of  the  wagon  and  de- 
scended to  the  flagged  path.  The 
flag  he  stepped  on  gave  way ;  he  fell 
into  one  of  the  cells  and  was  injured. 
Heldy  that,  although  not  getting  his 
coal  in  the  usual  way,  the  plaintiff 
was  not  a  mere  licensee,  but  was  en- 
gaged, with  the  consent  and  invita- 
tion of  the  defendants,  in  a  transac- 
tion of  common  interest  to  both  par-  i 
ties,  and  was,  therefore,  entitled  to 
require  that  the  defendant's  premises 
should  be  in  a  reasonably  secure  con- 
dition. 
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the  security  and  convenience  of  the  traveler,  it  has  proven  bene- 
ficial to  carriers,  and  now  prevails  in  this  State  and  extensively 
elsewhere,  and  is  treated  as  an  incident  to  the  business  in  the  con- 
duct of  the  public  and  the  acquiescence  of  carriers.  It  cannot 
be  doubted  that  it  has  increased  travel  and  the  earnings  of  car- 
riers, while  it  has  promoted  the  convenience  and  security  of 
passengers ;  and  if  it  should  be  abrogated,  many  persons  would 
be  compelled  to  forego  journeys,  to  the  detriment  of  the  carrier 
and  their  own  inconvenience.  We  conclude  that  such  attendant 
performs  a  service  in  the  common  interest  of  carrier  and  passen- 
ger, and  that  his  entry  upon  a  car  is  upon  an  implied  invitation 
which  entitles  him  to  demand  ordinary  care  of  the  carrier. 

But  although  we  think  the  attendant  is  entitled  to  demand 
ordinary  care  for  his  protection,  and  would  be  entitled  to  recover 
for  an  injury  caused  by  its  omission,  still  he  could  not  recover 
unless  he  established  that  his  injury  was  caused  by  some  negli> 
gent  act  or  omission  on  the  part  of  the  carrier.  The  word  "  negli- 
gence '*  implies  a  duty  as  well  as  its  breach,  and  the  fact  can  never 
be  found  in  the  absence  of  a  duty.  Assuming,  then,  that  the  plain- 
tiff went  upon  the  train  to  render  necessary  assistance  to  a  female 
passenger  and  child,  and  that  those  in  charge  of  the  train  knew 
that  he  was  upon  it,  was  it  the  duty  of  the  defendant  to  hold  the 
train  the  full  length  of  time  that  was  usually  required  for  passen- 
gers to  get  off  and  on  the  cars  at  that  place  ?  The  court  charged 
the  jury  that  it  was,  and  this  presents  the  controlling  question 
upon  this  appeal. 

We  frequently  find  the  statement  of  a  rule  that  trains  must 
be  stopped  a  reasonable  time  for  all  passengers  who  desire  to  stop 
at  the  station  to  get  off  and  outgoing  passengers  to  get  on,  and 
when  applied  in  a  proper  case,  the  rule  is,  no  doubt,  sound.  But 
the  rule  is  designed  for  the  benefit  of  passengers  only  who  desire 
to  end  or  begin  their  journey,  and  cannot  be  invoked  as  a  ground 
for  recovery  by  other  persons. 

If  one,  intending  to  transact  important  business  with  a  pas- 
senger, should  be  disappointed  by  reason  of  an  unusually  short 
stop,  he  could  not  invoke  the  rule,  although  a  stop  for  the  usual 
time  would  have  benefited  him  greatly ;  nor  could  the  passenger 
complain  for  the  failure  to  stop,  unless  it  was  the  station  of  his 
destination.     And  even  as  to  passengers,  the  rule  does  not  require 
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a  stop  for  any  usual,  stated  time,  but  only  for' a  reasonable  time 
to  permit  those   ivho  desire  to  stop  to  get  off  and  outgoing  pas- 
sengers to  get  on.      It  is  obvious  that  this  time  would  vary,  and 
that  a  stop  which   v^ould  be  reasonable  at  one  time,  when  there 
were  but  few  desiring  to  get  on  or  off,  would  be  unreasonable  at 
another  when  there  ^vere  many  ;  but  it  is  the  duty  of  passengers, 
when  the  train  stops,  to  proceed  with  reasonable  expedition  to  get 
c^  or  on,  as  they  desire,  and  if  sufficient  time  for  this  purpose  be 
given,  the  rule  stated   requires  no  longer  stop,  and  the  train  may 
resume  its  progress.     We  do  not  think  this  rule  can  be  invoked 
to  sustain  the  plaintiff's  claim.     But  one  who  goes  upon  the  train 
to  render  necessary  assistance  to  a  passenger  in  conformity  to  a 
practice  approved  or  acquiesced  in  by  the  carrier,  in  its  interest 
and  upon  its  implied  invitation,  as  before  stated,  has  a  right  to 
render  the  needed  assistance  and  leave  the  car,  and  the  railroad 
in  permitting  him  to  enter  it  with  knowledge  of  his  purpose  is 
presumed  to  agree  that  he  may  execute  it,  and  is  bound  to  hold 
the  train  a  reasonable  time  therefor.     Griswold   v,  Chicago,  etc. 
R.  Co.,  supra. 

But  the  duty  is  dependent  upon  the  knowledge  of  his  purpose 
by  those  in  charge  of  the  train ;  for  without  such  knowledge,  they 
may  reasonably  cdnclude  that  he  entered  to  become  a  passenger, 
and  cause  the  train  to  be  moved  after  allowing  him  a  reasonable 
time  to  get  aboard.  The  law  could  not  in  reason  or  justice 
impose  as  a  duty  the  doing  of  that  which,  in  the  light  of  every- 
thing known  to  the  trainmen,  would  not  appear  necessary  or 
proper,  nor  hold  that  the  cars  should  be  stopped  when  there  was 
no  reason  to  stop  them  except  a  fact  unknown  to  them.  If  the 
attendant  intended  to  become  a  passenger,  he  had  no  reason  to 
ask  a  continued  stop;  and  if  he  desired  to  get  off,  and  that  alone 
made  a  longer  stop  necessary,  he  could  not  expect  or  ask  that  it 
be  made  where  no  occasion  for  it  was  known  to  those  in  charge. 
Even  where  a  passenger  desires  to  stop  at  an  intermediate  station 
he  must  make  his  desire  known ;  and  if  he  neglect  this  he  cannot 
complain  if  he  is  carried  past  his  station.  Griswold  v.  Chicago 
R.  Co.,  supra ;  Coleman  v.  Ga.  R.  Co.,  supra.  If  such  notice  is 
required  of  passengers,  it  should,  with  at  least  equal  reason,  be 
exacted  of  others,  and  we  are  of  opinion  that  it  is  essential  to  fix 
a  duty  in  that  regard. 
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The  court  charged  the  jury  that  if  the  employees  upon  the 
cars  offered  to  assist  the  woman  and  child  to  a  seat  and  to  care 
for  their  hand-baggage,  the  plaintiff  had  no  right  to  enter  the 
car,  and  the  defendant  owed  him  no  duty  except  to  refrain  from 
willful  or  wanton  injury  to  him.  This  was  proper ;  for  if  the 
defendant's  employees  offered  to  perform  that  service  there  was 
no  necessity  for  an  escort,  and  the  act  of  plaintiff  in  going  on  the 
cars  was  not  done  upon  any  implied  invitation  of  the  defendant. 

The  notice  that  all  persons  not  having  business  with  the  com- 
pany were  positively  forbidden  to  enter  any  of  the  defendant's 
cars  would  not  apply  to  a  person  who  attended  a  passenger  to 
render  needed  assistance ;  if  it  does,  it  might  be  seriously  ques- 
tioned whether  it  would  not  be  unreasonable  and  void  where  the 
company  failed  to  furnish  necessary  attendants  to  render  such 
assistance.  Proof  of  the  notice  was  immaterial,  and  proof  of  the 
custom  on  the  part  of  the  railroad  employees  was  likewise  imma- 
terial, but  harmless,  (i) 

Tested  by  the  rule  above  announced,  the  court  properly 
refused  the  second,  fourth,  sixth  and  seventh  instructions  asked 
by  the  defendant,  and  committed  no  error  in  modifying  the  fifth, 
eighth,  and  ninth ;  the  appellee  concedes  that  the  third  announced 
the  law  but  contends  that  it  was  covered  by  other  parts  of  the 


1.  The  following  is  the  notice 
referred  to : 

"Special  Notice. — All  persons 
not  having  business  with  t^'^  com- 
pany are  hereby  positively  forbidden 
to  enter,  sit,  stand  or  walk  upon  the 
railroad,  side  tracks,  turntables,  right 
•of  way,  depots,  platforms,  or  to  get 
upon  or  ride  on  any  of  the  locomo- 
tives or  cars  of  the  Missouri  Pacific 
Railway,  leased  and  operated  lines. 

"  And  all  such  persons,  whether 
-children  or  adults,  are  hereby  notified 
that  they  have  no  legal  right  to  do 
such  things,  and  that  in  every  such 
case  they  are  trespassers. 

"  All  persons  are  hereby  positively 
forbidden  to  enter  or  go  in  or  upon 
any  of  the  said  places,  or  in  or  upon 


any  of  the  property  of  this  company 
to  transact  their  own  private  business 
of  any  and  all  kinds,  and  all  such 
persons  who  disobey  this  order  will 
be  trespassers,  and  the  laws  applicable 
will  be  enforced  against  them.  This 
applies  particularly  to  hackmen, 
hotel  runners,  etc. 

"The  attention  of  parents  whose 
children  go  about  said  places,  or  upon 
any  of  the  property  of  this  company, 
to  play  or  to  ride  on  the  trains,  or 
for  any  other  purpose,  is  especially 
called  to  this  order,  and  they  are 
hereby  required  to  keep  their  children 
away  from  the  railroad,  as  in  all  such 
cases  the  children  are  not  only  greatly 
exposed  to  dangers,  but  are  in  law 
trespassers." 
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charge ;  we  have,  therefore,  treated  it  as  correct,  and  the  court 
will  see  upon  a  re-trial  that  the  charge  given  covers  it. 

The  instructions  for  plaintiff  all  embody  the  principle  that  it 
was  the  duty  of  the  defendant  to  stop  the  train  the  usual  length 
of  time  for  permitting  passengers  to  alight  and  embark,  regardless 
of  defendant's  knowledge  that  plaintiff  wished  to  get  off,  and  that 
the  omission  thereof  might  be  the  basis  of  a  recovery ;  whereas, 
we  hold  that  there  was  no  duty  to  hold  the  train  without  such 
knowledge,  and  that,  if  the  duty  existed,  it  was  to  hold  the  train 
long  enough  to  permit  plaintiff  to  go  on,  assist  the  woman  to  a 
£eat  and  then  get  off. 

For  the  errors  in  charging  the  jury  the  judgment  will  be  re- 
versed and  the  cause  remanded.  As  the  evidence  upon  another 
trial  may  differ  materially  from  that  disclosed  by  the  record,  we 
have  not  determined  whether  it  would  justify  a  finding  for  the 
plaintiff ;  but  lest  our  silence  be  misconstrued,  we  deem  it  proper 
to  state  that  the  judges  have  suggested  doubts  upon  their  part 
whether  the  plaintiffs  own  testimony  did  not  establish  such  im- 
prudence and  recklessness  upon  his  part  in  attempting  to  leave 
the  train  after  it  was  in  motion  as  would  preclude  a  recovery, 
e\'en  if  the  defendant  is  shown  to  have  been  guilty  of  negligence. 

KANSAS  CITY.  FORT  SCOTT  <&  MEMPHIS  RAIL- 
ROAD COMPANY  V.  MAYES. 

Supreme  Court ^  Arkansas^  January^  1894. 

[Reported  in  58  Ark.  397.] 

JUMPING  FROM  SWIFTLY  MOVING  TRAIN  CONTRIBUTORY 
NEGLIGENCE. — A  passenger  mentally  sound,  who,  under  no  emer- 
genq-  or  constraint,  jumps  in  the  dark  at  his  station  from  a  train  moving 
between  twelve  and  eighteen  miles  per  hour,  cannot  recover  for  injuries 
received  thereby. 

Afpe.\l  from  Sharp  Circuit  Court. 

Action  brought  by  Ned  Mayes  against  the  Kansas  City,  Fort 
Scott  &  Memphis  Railroad  Company,  to  recover  damages  for  per- 
sonal injuries.     The  facts  are  stated  by  the  court  as  follows : 

Appellee  sought  to  recover  of  appellant  $1,500  damages, 
caused,  he  says,  by  the  negligence  of  its  employees  in  refusing 
^d  failing  to  stop  its  train  at  appellee's  destination,  a  station  on 
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appellant's  road,  and  by  slowing  up  at  the  platform,  thus  induc- 
ing appellee  to  alight  from  the  train  while  it  was  moving,  causing^ 
him  to  receive  severe  injuries.  Appellee  was  a  passenger.  Appel- 
lant denies,  and  says  whatever  injuries  appellee  received  were  the 
result  of  his  own  negligence.  Appellee  testified  "  that  the  train 
whistled  about  half  a  mile  from  depot;  he  heard  the  air  brake  go 
on ;  the  train  slowed  up  to  about  twelve  miles  per  hour;  he 
jumped  off,  and  the  frost  on  platform  caused  him  to  slip,"  etc. 

One  of  his  companions  (who  attempted  to  gert  off  the  same  way 
and  who,  marvelously,  escaped  unhurt)  says,  "  The  rapid  motion 
of  the  train  when  I  jumped  sent  me  spinning  through  tlte  air  like- 
a  wlueV  The  train  was  due  at  7:27  A.M.,  and  a  witness  said  it 
was  not  light  yet,  "  kind  of  dark." 

The  testimony  of  all  the  witnesses  shows  that  the  train  was. 
moving  between  twelve  and  eighteen  miles  per  hour ;  none  place 
the  speed  below  twelve,  and  one  as  high  as  eighteen.  The  ver- 
dict and  judgment  were  for  $250. 

Wallace  Pratt  and  Olden  &  Orr,  for  appellant,  cited: 
Rosenberry  v.  R'y  Co.,  45  Ark.  256;  Catlett  v.  R'y  Co.,  57  Ark. 
461  ;  43  Mo.  App.  353;  23  Pa.  St.  147;  9  La.  Ann.  441  ;  41  Id. 
795  ;  45  Ga.  289 ;  26  111.  373  ;  2  Wood's  R'y  Law,  1 126 ;  Thomps. 
on  Car.  267 ;   14  S.  W.  Rep.  1099 ;  49  N.  Y.  44. 

Sam  H.  Davidson,  for  appellee,  cited :  46  Ark.  438  ;  46  Id. 
423,  437  ;  54  Id.  29;  26  Ind.  459 ;  2  Wood's  R'y  Law,  1 131. 

Wood,  J,  (after  stating  the  facts.) — It  is  not  negligence/^ 
se  to  jump  from  a  moving  train.  But  where  one,  compos  mentis^ 
under  no  circumstances  of  emergency  or  constraint,  takes  "a  leap 
in  the  dark  "  from  a  train  moving  at  the  rate  shown  in  this  case, 
his  conduct  is  reckless  and  foolhardy.  St  Louis,  etc.  R.  Co.  v, 
Rosenberry,  45  Ark.  256;  Catlett  v.  Railway  Company,  57  Ark. 
461. 

The  learned  circuit  judge,  upon  appellee's  own  statement  and 
the  undisputed  facts,  might  very  properly  have  directed  a  verdict 
for  appellant 

Reversed  and  dismissed. 
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ST.  LOUIS  <t  SOUTHWESTERN   RAILWAY  CO 

V.  JOHNSON. 

Supreme  Courts  Arkansas^  May^    1S94. 

[Reported  in  59  Ark.  122.I 

INSTRUCTION  THAT  JURY  SHOULD  CONSIDER  INTEREST  OF 
WITNESSES  IS  ERRONEOUS. — In  an  action  against  a  railroad  com- 
pany for  injuries,  a  charge  that  the  jury  should  consider  the  personal 
interest  of  the  witnesses,  without  calling  attention  to  the  subject  matter 
of  their  testimony  also,  is  erroneous,  but  is  cured  by  a  further  charge 
that  the  jury  must  not  discredit  any  witness  arbitrarily,  nor  discard  or 
depreciate  the  testimony  of  witnesses  merely  because  they  are  in  the 
employ  of  the  railroad  company. 

PASSENGER  MAY  ASSUME  THAT  HE  CAN  ALIGHT  IN  SAFETY 
AFTER  NAME  OF  STATION  IS  CALLED  AND  THE  TRAIN 
BROUGHT  TO  A  STANDSTILL.— After  the  name  of  a  station  is 
called  in  the  nighttime  and  the  train  brought  to  a  standstill,  a  passenger 
is  entitled  to  assume  that  he  may  alight  in  safety,  and  his  failure  to  see  a 
rapidly  approaching  train  on  a  track  that  he  had  to  cross  on  his  way  to 
the  station  is  not  contributory  negligence  as  a  matter  of  law,  but  the 
question  should  be  left  to  the  jury. 

Appeal  from  Columbia  Circuit  Court. 

Action  by  Johnson  against  the  St.  Louis  &  Southwestern  Rail- 
way Company.     The  facts  are  stated  by  the  court  £is  follows: 

This  appeal  is  from  a  judgment  for  $1,250  recovered  by 
appellee  for  a  personal  injury  claimed  to  have  been  received 
through  the  negligence  of  appellant.  Appellant  admits  the  injury, 
denies  negligence,  and  charges  appellee  with  contributory  negli- 
gence. 

The  court  gave  the  following  instructions  at  the  request  of 
plaintiff : 

I.  "The  jury  are  instructed,  as  a  matter  of  law,  that  a  pas- 
senger at  a  station  has  a  right  to  assume  that  the  railroad  com- 
pany will  not  expose  him  to  unnecessary  danger,  but  will  dis- 
charge its  duty,  which  requires  it  to  provide  passengers  a  safe 
passage  to  and  from  its  trains ;  and  he  is  not,  therefore,  in  all 
cases  liable  to  the  charge  of  contributory  negligence  because  he 
attempts  to  cross  an  intervening  track,  made  necessary  by  the 
owning  arrangements  of  said  railroad,  without  looking  for  ap- 
proaching trains." 
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2.  "  Railroads  are  required  to  exercise  a  great  deal  of  care  and 
diligence  in  taking  care  of  their  passengers,  and  to  provide  them 
a  safe  and  convenient  means  of  entrance  and  departure  from  their 
trains,  and  a  failure  to  do  this  is  evidence  of  negligence,  and  they 
are  liable  for  all  damage"  caused  thereby,  unless  the  passenger,  by 
his  own  misconduct  in  failing  to  exercise  ordinary  prudence, 
directly  contributes  to  such  injury.  And,  in  determining  the 
question  as  to  whether  plaintiff,  in  this  case,  failed  to  exercise 
ordinary  prudence,  the  jury  will  take  into  consideration  all  the 
facts  and  circumstances  attending  the  injury,  and  that  plaintiff 
had  a  right  to  presume  that  defendant  had,  in  the  exercise  of  due 
care,  so  regulated  its  trains  that  the  intervening  space  which  it 
was  necessary  for  him  to  go  over  in  order  to  reach  the  depot 
would  be  free  from  interruption  by  passing  trains,  and,  from 
these  and  all  the  surrounding  circumstances  in  evidence,  deter- 
mine the  same." 

3.  "  If  the  jury  find,  from  the  evidence  in  this  case,  that  the 
plaintiff  was  a  passenger  on  one  of  the  cars  of  the  defendant,  and 
that,  on  arriving  at  his  destination,  the  car  on  which  he  was  rid- 
ing was  stopped  on  a  side  track  on  the  opposite  side  of  the  main 
line  from  the  depot,  after  said  station  has  been  called  by  defend- 
ant's employees,  and  that  defendant  permitted  another  of  its 
trains  to  pass  over  said  main  line,  at  an  unusual  rate  of  speed, 
while  plaintiff  was  passing  over  said  main  line,  across  j^'hich  it 
was  necessary  to  go  in  order  to  reach  the  depot,  without  any 
provision  being  made  on  the  part  of  the  defendant  to  avert  dan- 
ger, and  that  the  plaintiff  was  damaged  by  defendant's  train  on 
account  of  said  negligence  and  want  of  proper  care,  then  they 
will  find  in  favor  of  the  plaintiff  such  an  amount  of  damages  as, 
in  their  judgment,  based  on  the  evidence,  will  be  sufficient  to 
compensate  him  for  the  injuries  he  has  sustained,  the  pain  suffered 
and  the  amount  he  has  been  compelled  to  expend  on  account  of 
such  alleged  negligence,  not  exceeding  the  amount  sued  for.** 

4.  **The  jury  are  the  sole  judges  of  the  facts,  the  weight  of 
evidence  and  the  credibility  of  witnesses.  You  should,  if  possible, 
reconcile  any  conflict  in  the  evidence,  but,  if  you  cannot  do  this, 
then  give  credence  to  the  witness  or  witnesses  whom  you  believe 
most  worthy  of  belief,  and,  in  doing  so,  you  are  to  take  into  con- 
sideration their  interest  in  the  matter,  and  their  manner  of  testi- 
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fying.  In  determining  whether  or  not  an  act  is  the  proximate 
cause  of  an  injury,  the  legal  test  is,  was  the  injury  of  such  a  char- 
acter as  might  reasonably,  under  the  circumstances,  have  been  fore- 
seen or  expected  as  the  natural  result  of  the  act  complained  of  ?  '* 
The  following  instructions  were  given  for  the  defendant : 

1.  "  If  the  jury  find  from  the  testimony  that  the  plaintiff  got 
on  the  track  in  front  of  and  too  near  the  approaching  engine  for 
the  same  to  have  been  possibly  stopped  in  time,  that  the  whistle 
had  been  sounded  and  the  bell  rung,  as  is  usual  under  such  cir- 
cumstances, they  will  find  for  the  defendant." 

2.  "  The  jury  are  instructed  that  while  they  are  the  judges  of  the 
weight  of  evidence  and  the  credibility  of  witnesses,  yet  they  must 
not  discredit  any  witness  arbitrarily,  nor  are  they  to  discard  or 
depreciate  the  testimony  of  a  witness  merely  because  he  is  in  the 
employ  of  the  defendant  company.'* 

3.  "  The  jury  are  instructed  that  one  who  is  injured  in  attempt- 
ing to  cross  a  railroad  track,  even  at  a  public  crossing,  ahead  of 
an  approaching  train,  cannot  recover,  even  though  the  train  ap- 
proached at  an  unusual  speed  and  without  signals,  if  he  either 
knew  of  the  proximity  of  the  train,  or  else  failed  to  look  and 
listen  for  it  when  he  knew  it  was  approaching,  and  if  he  had  used 
his  senses,  he  could  not  have  failed  both  to  hear  and  see  it ;  and, 
if  they  find  that  such,  substantially,  was  the  situation  and  sur- 
roundings, and  the  conduct  of  the  plaintiff  on  the  occasion  of  his 
receiving  the  hurt  complained  of,  they  will  find  for  defendants." 

13.  'if  the  jury  find  from  the  testimony  that  the  plaintiff,  a  pas- 
senger on  the  train  on  the  side  track,  alighted  therefrom  against 
the  warning  of  the  trainmen,  they  will  find  that  he  ceased  to  be 
passenger  of  his  own  accord,  and  cannot  claim  protection  as  such." 

14.  **  If  the  jury  find  from  the  testimony  that  the  usual  signals 
were  given  on  the  approach  of  the  train,  and  that  plaintiff  got 
on  the  track  too  near  to  stop  the  train  in  time  to  prevent  the 
accident,  they  will  find  for  the  defendant,  if  they  further  find  from 
the  testimony  that  plaintiff  was  in  possession  of  his  senses  of 
seeing,  hearing  and  understanding,  and  by  exercise  of  them  could 
have  avoided  the  injury." 

BUN'N  &  Gaughan  and  Sam  H.  West,  for  appellant,  cited  :  88 
^  538 ;  95  U.  S.  697  ;  48  Ark.  106 ;  46  Id.  528  ;  54  Id.  25  ;  lb. 
431 ;  37  Am.  &  E.  R.R.  Cases,  172  ;   39  Id.  463 ;   50  Id.  32  ;  40 
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La.  Ann.  800 ;  34  Ark.  613  ;  48  Id.  106 ;  19  S.  W.  Rep.  432  ;  49 
Am.  &  E.  R.R.  Cases,  405. 

Thornton  &Smead,  for  appellee,  cited:  48  Ark.  106;  46  Id. 
196;  Beach,  Cont,  Neg.  171,  172;  Cooley  on  Torts,  694; 
Hutch.  Car.  <§  516;  Whitt.  Smith  on  Neg.  317,  318;  2  Redf. 
Law  of  Rail.  233  ;  i  Rorer  on  Rail.  479 ;  2  Id,  1 131  ;  4  A.  &  E. 
Enc.  Law,  908;  26  N.  J.  Eq.  474;  64  N.  Y.  635;  11  Hun,  395  ; 
II  Minn.  277;  2  McLean,  257;  8  Pa.  St.  479;  13  Pet.  192;  51 
■Ga.  583;  96  Ind.  346;  Thomp.  on  Car.  268,  par.  4,  233,  pan 
18;  15  Am.  Rep.  640;  18  S.  W.  Rep.  5  ;  54  Ark.  159;  lb.  431  ; 
Ray,  Neg.  Imposed  Duties,  121;  11  Minn.  178;  84  N.  Y.  240; 
60  Md.  449 ;  100  Mass.  208 ;  104  Id.  108 ;  105  Id.  203  ;  33  Fed- 
Rep.  796;  22  S.  W.  Rep.  232  ;  38  N.  J.  L.  133  ;  66  N.  Y.  642 ; 
L.  R.  7  C.  P.  321  ;  50  Ark.  545  ;  52  Id,  45  ;  48  Id.  121  ;  13  Id. 
317;  35  Id.  594;  46  Id.  152. 

Wood,  J.  (after  stating  the  facts). — Appellee  shows  that  he 
was  a  passenger  on  appellant's  train ;  that,  on  approaching  Waldo, 
his  destination,  the  name  of  the  station  was  announced,  the  whistle 
sounded,  the  bell  rung,  and  the  train  stopped  nearly  opposite  the 
depot.  Appellee  supposed  the  train  had  stopped  to  allow  passen- 
gers to  get  off;  and,  accordingly,  he,  following  several  other 
passengers,  proceeded  to  debark.  No  notice  was  given  that  the 
train  had  side-tracked  to  allow  a  belated  train  to  pass.  No  warn- 
ing of  danger  was  given,  or  injunction  to  the  passengers  to  remain 
seated  until  the  other  train  should  pass.  Appellee  was  fifty-four 
years  old.  It  was  between  nine  and  ten  o'clock  at  night,  and  very 
■dark  to  him  as  he  came  out  of  the  brightly  lighted  coach.  The 
train  from  which  he  debarked  was  making  much  noise,  the  bell 
ringing,  steam  escaping,  and  air-brakes  making  sound.  As 
appellee  reached  the  ground,  he  looked  across  to  the  depot,  and 
started  toward  the  platform.  About  the  time  he  got  upon  the 
main  track,  he  discovered,  for  the  first  time,  within  a  few  feet  of 
him,  the  headlight  of  the  south-bound  engine,  but  it  was  then  im- 
possible for  him  to  get  out  of  the  way.  The  train  was  running 
fifteen  or  twenty  miles  per  hour.  The  bell  of  this  engine  was  not 
ringing.  Appellee  was  run  over,  and  his  foot  so  mangled  as  to 
necessitate  amputation.  This  is  the  case  which  appellee  makes 
by  his  own  evidence  and  that  of  his  son,  and,  in  some  respects, 
his  testimony  is  corroborated  by  other  witnesses. 
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The  appellant,  on  the  other  hand,  shov^  that  the  passengers 
were  notified  that  the  train  had  side-tracked  to  allow  the  south- 
faoimd  train  to  pass,  and  were  requested  to  remain  seated  until  the 
train  should  be  backed  up  to  the  depot  platform  on  the  main 
track.  That  the  whistle  was  sounded  and  bell  was  ringing  on  the 
engine  that  did  the  injury.  Train  was  running  three  or  four 
miles  per  hour.  Appellee  could  have  seen  and  heard  it  had  he 
looked  and  listened,  and  was  notified,  even  after  he  got  upon  the 
main  track,  in  ample  time  to  have  escaped,  had  he  not  negligently 
failed  to  do  so.  We  are  asked,  upon  this  state  of  the  contention, 
to  review  the  verdict  of  the  jury.  It  is  impossible  for  the  appellate 
court  to  bring  truth  out  of  so  much  palpable  contradiction.    That 

• 

was  the  province  of  the  jury  and  the  trial  judge.  To  us  it  appears, 
from  the  number  of  the  witnesses,  and  the  logical  and  reasonable 
conclusions  to  be  drawn  from  their  testimony,  that  the  preponder- 
ance was  decidedly  in  favor  of  appellant  on  the  facts.  But  pre- 
ponderance is  not  determined  by  numbers  alone.  The  circuit 
judge,  having  refused  to  set  aside  the  verdict,  indicates  that  he 
regarded  the  finding  of  the  jury  as  just  and  correct.  There  was 
certainly  evidence  sufficient  to  su|>port  the  verdict. 

The  charge  of  the  court  in  the  first  part  of  the  fourth  instruc- 
tion was  not  correct,  in  that  it  permitted  the  jury,  in  weighing  the 
evidence,  to  regard  the  mere  personnel  of  witnesses,  rather  than 
the  subject  matter  of  their  testimony,  when  both  should  be  con- 
sidered. But  whatever  defect  there  was  in  this  particular  was 
cured  by  the  second  prayer  given  at  the  instance  of  appellant,  in 
which  the  court  told  the  jury  "that  they  must  not  discredit  any 
witness  arbitrarily,  nor  discard  or  depreciate  the  testimony  of 
witnesses  merely  because  they  were  in  the  employ  of  the  defend- 
ant company." 

As  to  other  instructions,  it  is  sufficient  to  declare  what  the  law 
is  upon  the  question  involved,  without  commenting  upon  them 
separately.  This  court,  in  Railway  Co.  v.  Cullen,  54  Ark.  431, 
heM  "that  a  traveler  upon  the  highway  is  bound  to  exercise 
ordinary  care  and  diligence  at  the  intersection  of  a  railway,  to 
ascertain  whether  a  train  is  approaching,  in  order  to  avoid 
collision  with  it  .  .  .  A  failure  to  look  and  listen  is,  there- 
fore, evidence  of  negligence  on  his  part."  Such  is  the  general 
nile,  as  settled  by  the  authorities,  enjoining  a  positive  duty  of 
Vol.  II. — II 
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care  upon  those  who  would  pass  over  a  railroad  track  to  look  and 
listen.  A  failure  to  take  such  precaution  before  attempting  to 
pass  over  is  negligence.  Casey  v.  Canadian  Pac.  R.  Co.,  37  A.  & 
E.  R.  Cas.  172;  Penn.  R.  Co.  v.  Beale,  23  P.  F.  Smith,  504; 
Nagle  7A  Allegheny  Valley  R.  Co.,  88  Penn.  St.  35  ;  Penn.  Ry 
Co.  V,  Matthews,  7  Vroom,  531  ;  Gratiot  v.  Mo.  ^ac  R.  Co.,  49. 
A.  &  E.  R.  Cas.  398. 

But  where  trains  have  stopped  at  stations  for  the  purpose  of 
allowing  passengers  to  make  their  entrance  and  exit,  the  rule  is. 
different.  The  very  fact  that  the  name  of  the  station  has  been 
called,  and  the  train  brought  to  a  standstill  soon  thereafter  at  the 
station,  is  tantamount  to  saying  to  the  passenger,  "  The  way  is  open, 
and  you  may  alight  in  safety."  The  duty  of  the  passenger,  under 
such  circumstances,  is  not  the  positive  one  of  first  ascertaining 
whether  there  is  danger  ahead,  before  he  undertakes  to  get  on  or 
off  the  train,  as  the  case  may  be,  because  he  may  act  upon  the 
implied  assurance  that  all  obstructions  and  interruptions  of  a  dan- 
gerous character  have  been  removed.  In  other  words,  he  may- 
assume  that  the  railroad  company  has  done  its  duty  to  provide 
him  safe  landing.  B.  &  O.  R.  Co.  v.  State,  60  Md.  449;  Phila. 
etc.  R.  Co.  V.  Anderson,  20  Atl.  Rep.  2 ;  Columbus,  etc.  R.  Co. 
V,  Farrell,  31  Ind.  408;  Bridges  z/.  R'y  Co.,  L.  R.  6Q.  B.  377  (i); 
Lewis  V,  R*y  Co.,  L.  R.  9  Q.  B.  66(2);  Hutchinson  on  Carriers, 
^616;  Klein  v,  Jewett,  26  N.  J.  Eq,  474;  Memphis  &  Little 
Rock  R.  Co.  V.  Stringfellow,  44  Ark.  322,  and  cases  there  cited^ 
as  to  effect  of  announcing  name  of  station ;  see,  also,  Terre  Haute,, 
etc.  R.R.  V.  Buck,  96  Ind.  346,  as  to  implied  invitation  to  alight; 
also.  Smith  v.  R'y  Co.,  88  Ala.  538. 

As  was  said  in  Brassell  v,  N.  Y.  C.  &  H.  R.  R.R.  Co.,  84  N.  Y.  24,. 
"  A  passenger,  when  taking  or  leaving  a  railroad  car  at  a  station,, 
has  a  right  to  assume  that  the  company  will  not  expose  him  to 
unnecessary  danger;  and  while  he  must  himself  exercise  reason- 
able care,  his  watchfulness  is  naturally  diminished  by  his  reliance 
upon  the  discharge  by  the  company  of  its  duty  to  passengers  ta 
provide  them  a  safe  passage  to  and  from  the  train."  Terry  v. 
Jewett,  78  N.  Y.  338 ;  A.  T.  &  S.  F.  R'y  Co.  v,  Shean,  18  Colo.  368. 

1.  See  note  on  p.  41,  anU,  for  the  facts  of  this  case. 

2.  See  note  on  p.  11 7,  ante. 
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The  passenger  may  act  upon  such  reliance.  He  is  not  required 
to  look  out  for  and  anticipate  danger,  as  in  the  case  of  one,  not  a 
passenger,  crossing  at  a  public  crossing  or  elsewhere.  His  alert- 
ness may  be  lessened  by  the  implied  invitation  of  the  company 
to  alight,  and  he  may  fail  to  take  the  precaution  which  would  be 
demanded  of  him  under  other  circumstances.  But  the  duty  of  the 
railroad  company  will  not  relieve  the  passenger  from  the  exercise 
of  ordinary  care  in  avoiding  an  actual,  obvious  or  known  danger, 
or  excuse  any  reckless  conduct  on  his  part.  Even  the  grossest 
negligence  of  the  company  would  not  justify  recovery,  if  the 
passenger,  under  all  the  circumstances  of  the  injury,  is  shown  to 
have  been  guilty  of  contributory  negligence.  Rose  v,  N.  E.  R'y 
Co.,  L  R.  2  Ex.  Div.  248  (i);  Whittaker's  Smith  on  Neg.  314; 
Archer  v,  N.  Y.  etc.  R.  Co.,  106  N.  Y.  589 ;  Chaffee  v.  Boston  & 
L  R.  Co.,  104  Mass.  108. 

In  Bait  &  O.  R.  Co.  v.  State,  60  Md.  462,  it  is  stated:  "In 
each  case  the  special  facts  and  circumstances  must  be  considered 
and  their  bearing  upon  the  propriety  of  the  conduct  of  the  party 
injured,  except  where  the  facts  are  clear  and  undisputed,  must 
be  submitted  to  the  jury  for  their  consideration.  .  .  .  And,  in 
considering  the  facts,  the  question  of  ordinary  care  on  the  part  of 
the  party  injured  is  not  to  be  determined  in  an  abstract  way,  but 
relatively  as  it  may  be  connected  with  and  dependent  upon  the 
duty  and  obligation  of  the  defendant."  Penn.  R.  Co.  v.  White,  88 
Penn.  St.  327;  Gaynor  z/.  Old  Col.  etc.  R'y  Co.,  icx)  Mass.  208: 
Robostelli  V,  N.  Y.  etc.  R.  Co.,  33  Fed.  Rep.  796. 

The  question  of  the  negligence  of  the  company  and  of  the 
appellee  was  submitted  in  this  case  upon  instructions  even  more 
liberal  to  appellant  than  were  justified  by  the  authorities.  Those 
given  for  appellee  are  not  strictly  correct,  in  that  they  lose  sight 


I.  The  facts  in  Rose  v.  North 
Eastern  R*y  Co.,  L.  R.  2  Exch.  248 
(Court  of  Appeal,  Exchequer,  De- 
cember, 1S76),  are  as  follows:  A 
nilwajr  tiain  drew  up  at  the  station 
vith  two  of  the  carriages  beyond 
tbe  pbtform.  The  servants  of  the 
oooipaDy  called  out  to  the  passen- 
Sen  to  keep  their  seats,  but  were  not 
Waid  by  the    plaintiff   and    other 


passengers  in  one  of  the  carriages. 
After  waiting  some  little  time,  and 
the  train  not  having  put  back,  the 
plaintiff  got  out,  and  in  doing  so  tell 
and  was  injured,  for  which  injury  she 
brought  an  action  against  the  com- 
pany. Held^  reversing  the  decision 
of  the  Exchequer  Division,  that  there 
was  evidence  oi  negligence  on  part  of 
the  defendants  to  go  to  the  jury. 
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of  the  theory  presented  by  appellant — that  appellee  knew  the  train 
had  side-tracked,  was  warned  of  danger,  and  consequently  was 
negligent  in  going  where  he  did.  But  when  taken  in  connection 
with  those  given  for  appellant,  especially  the  thirteenth  as  modi- 
fied by  the  court,  they  state  the  law  substantially  as  above  declared. 
The  court  did  not  err  in  refusing  the  fourth  and  sixth  for  appel- 
lant, nor  in  any  of  the  modifications  it  made  to  instructions  asked 
on  its  behalf. 

The  judgment   of    the  Columbia   Circuit   Court   is   therefore 
affirmed. 

WHEATON  V.  THE  NORTH   BEACH  AND   MIS- 
SION RAILROAD  COMPANY.  (0 

Supreme  Courts   California^  January^   1869. 

[Reported  in  36  Cal.  590.] 

DAMAGES— WHEN  NOT  EXCESSIVE.  -The  law  does  not  prescribe  any 
fixed  rule  of  damages  in  actions  for  personal  torts,  but  leaves  their  assess- 
ment to  the  unbiased  judgment  of  the  jury,  and  a  verdict  will  not  be 
disturbed  on  a  motion  for  a  new  trial  unless  the  amount  is  so  large  as  to 
induce  a  reasonable  person  upon  hearing  the  circumstances,  to  declare  it 
excessive  or  as  to  suggest,  at  first  blush,  passion  or  prejudice  or  corrup- 
tion on  the  part  of  the  jury.  A  verdict  for  $2,000  for  a  broken  ann  is 
not  excessive. 

DUTY  OF  CARRIERS. — Passenger  carriers  bind  themselves  to  carry 
safely  those  whom  they  take  into  their  coaches  or  cars,  as  far  as  human 
care  and  foresight  will  go,  that  is,  for  the  utmost  care  and  diligence  of 
very  cautious  persons. 

THE  SAME— INSTRUCTIONS.— The  court  refused  to  give  the  following 
instruction:  <<The  rule  that  passenger  carriers  are  to  be  held  to  the 
exercise  of  the  strictest  diligence,  is  not  to  be  understood  by  the  jury  as 
requiring  of  such  carriers  those  particular  precautions,  as  it  is  apparent 
after  the  accident  might  have  prevented  the  injury."    Held^  no  error. 

ALIGHTING  FROM  MOVING  CAR— WHEN  NOT  NEGLIGENCE.— 
A  passenger  who  attempts  to  leave  a  street  railway  car  while  it  is  stand- 
ing still  without  first  notifying  the  conductor  and  in  his  view,  is  not  guilty 
of  negligence,  and  if  the  car  is  started  while  the  passenger  is  in  the  act 
of  alighting  and  the  passenger  is  thereby  injured,  the  company  will  be 
liable. 

I.  Cited  in  Lee  z/.  S.  P.  R.  Co.,  loi  Cal.  118,  121. 
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Appeal  from  the  District  Court,  Fifteenth  Judicial  District, 
City  and  County  of  San  Francisco, 

Action  by  plaintiff,  a  passenger  on  one  of  defendant's  cars,  to 
recover  damages  for  personal  injuries  sustained  by  reason  of  the 
alleged  negligence  of  defendant's  servants  in  starting  the  car  in 
motion  while  plaintiff  was  alighting,  and  before  she  was  free 
therefrom,  whereby  she  was  thrown  down  and  her  left  arm  broken. 
Plaintiff  had  verdict  and  judgment  for  $2,000.  Defendant  moved 
for  a  new  trial,  which  was  denied,  and  appealed  from  the  judg- 
ment and  the  order  denying  a  new  triri!.  The  facts  appear  in  the 
opinion. 

J.  G.  McCULLOUGH  and  W.  W.  Crane,  for  appellant,  cited: 
Boyce  zk  Cal,  Stage  Co.,  25  Cal.  470;  Smith  v.  N.  Y.  C.  R.R. 
Co.,  24  N.  Y.  224;  Bowen  v.  N.  Y  C.  ILR.  Co.,  18  N.  Y.  410. 

H.  J.  TiLDEN,  for  respondent,  cited:  Smith  v.  N.  Y.  C.  R.R. 
Co.,  24  N.  Y.  224;  Hegeman  v.  Western  R.R.  Corp.,  13  N.  Y. 
24;  Fecken  v.  Jones,  28  Cal.  627 ;  2  Greenl.  Ev.  ^  222. 

Sanderson,  J. — ^The  motion  for  a  new  trial  was  made  upon 
three  grounds :  First — Excessive  damages.  Second — Insufficiency 
of  the  evidence.  Third — Error  in  refusing  an  instruction  asked 
by  the  defendant. 

I.  In  cases  of  this  character,  as  we  had  occasion  to  say  in  Aid- 
rich  V,  Palmer,  24  Cal.  513,  the  law  does  not  prescribe  any  fixed 
or  definite  rule  of  damages,  but,  from  necessity,  leaves  their 
assessment  to  the  good  sense  and  unbiased  judgment  of  the 
jur>%  and  hence  their  verdict  will  not  be  disturbed  on  motion  for 
a  new  trial,  unless  the  amount  is  so  large  as  to  induce  a  reason- 
able person,  upon  hearing  the  circumstances,  to  declare  it  out- 
rageously excessive,  or  as  to  suggest,  at  the  first  blush,  passion,. 
or  prejudice,  or  corruption  on  the  part  of  the  jury. 

The  case  shows  that  the  injury  sustained  by  the  plaintiff, 
according  to  the  uncontradicted  testimony  of  her  physician,  was 
a  fracture  of  the  ulna,  or  large  bone  of  the  left  arm  at  the  wrist, 
accompanied  by  a  displacement  of  the  ligatures  of  the  wrist, 
causing  the  radius,  or  small  bone,  to  drop  down  so  that  the 
knuckle,  or  prominence  usually  seen  on  the  back  or  outward  side 
of  the  wrist,  now  appears  upon  the  front  or  inward  side,  and  that 
the  radius  will  never  come  back  to  its  place,  although  it  may, 
after  a  long  time,  in  a  measure,  become  used  to  its  new  place; 
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that  the  fracture  was  accompanied  with  violent  inflammation  and 
pain,  which  had  not  ceased  at  the  time  of  the  trial — nearly  seven 
months  after  the  injury  was  received — and  would  not  for  months 
to  come;  that  the  wrist  will  never  be  as  sound  as  before. 

This  shows  not  only  a  serious  and  painful  injury  which  pre- 
vented the  plaintiff,  according  to  her  testimony,  from  doing  any 
work  up  to  the  time  of  trial,  except  "  a  little  light  sewing,"  and 
might  do  so  for  an  indefinite  time  to  come,  but  it  also  shows  a 
permanent  disfigurement,  and  a  serious  and  permanent  injur)*. 
In  view  of  such  consequences,  we  think  no  reasonable  man  would 
pronounce  a  verdict  for  $2,ocx:>  so  excessive  as  to  suggest  either 
passion,  prejudice,  or  corruption  on  the  part  of  the  jury. 

2.  The  testimony  is  claimed  to  have  been  insufficient  in  two 
particulars  only:  First,  because  it  does  not  appear  that  the  plain- 
tiff gave  any  signal  to  the  conductor  to  stop  the  car.  Second, 
because  when  asked  by  the  conductor  if  she  wished  to  leave  the 
car,  she  made  no  answer. 

a.  The  case  shows  that  she  was  on  the  point,  or  in  the  act  of 
raising  her  hand  to  give  the  signal  at  the  same  time  a  signal  was 
given  by  another  passenger,  but  whether  she  gave  the  signal  or 
not  is  a  matter  of  no  consequence  whatever.  Her  injury  did  not 
result  from  a  failure  on  the  part  of  the  conductor  to  stop  the  car, 
but  from  his  starting  it  while  she  was  in  the  act  of  descending. 
He  had  stopped  the  car  at  the  signal  of  Mr.  Gunnison,  and  the 
desire  of  the  plaintiff  to  leave  the  car  was  sufficiently  indicated 
by  her  rising  and  following  Mr.  Gunnison  and  wife  to  the  door. 

b.  To  attach  any  importance  to  the  fact  that  she  failed  to 
answer  the  conductor  when  asked  if  she  wished  to  leave  the  car, 
we  must  assume  that  the  car  had  started  before  she  attempted  to 
leave  it.  If  the  car  had  started  after  Mr.  Gunnison  and  his  wife 
had  descended,  and  before  the  plaintiff  had  commenced,  or  was 
on  the  point  of  descending,  she  was  negligent  in  not  telling  the 
conductor  that  she  wished  to  get  out,  and  in  not  waiting  until  he 
had  stopped  the  car  before  attempting  to  do  so.  But  this  state  of 
the  case  is  sustained  only  by  the  testimony  of  the  conductor 
and  is  contradicted  by  the  testimony  of  the  plaintiff  and  Mr. 
and  Mrs.  Gunnison.  Whether  the  case  made  by  the  conduc- 
tor or  the  case  made  by  the  plaintiff  and  Mr.  and  Mrs.  Gunnison 
was  the  true  one  was  for  the  jury  to  determine,  and  we  think  they 
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<fetennined  it  in  accordance  with  the  preponderance  of  the  testi- 
mony, and  not  against  it. 

3.  The  instruction  which  the  court  refused  was  in  these  words : 
•"The  nile  that  passenger  carriers  are  to  be  held  to  the  exercise 
of  the  strictest  diligence,  is  not  to  be  understood  by  the  jury  as 
requiring  of  such  carriers  those  particular  precautions  as  it  is 
apparent  after  the  accident  might  have  prevented  the  injury." 

This  instruction  was  designed,  as  we  are  informed  by  counsel, 
"to  tell  the  jury  that  the  prudence  and  foresight  required  was 
such  as  would  be  exercised  by  a  cautious  man  before  an  accident 
and  without  knowledge  that  it  was  about  to  occur ;  that  the  jury 
were  not  to  understand  the  rule  to  be  that,  if  they,  having  heard 
all  the  circumstances  of  the  accident,  would  now  look  back  and 
«e  that  some  other  course  of  conduct  would  have  prevented  the 
accident,  the  defendant  must  be  considered  as  being  in  the  wrong 
i>ecause  it  failed  to  adopt  such  conduct  or  take  such  precaution." 
Passenger  carriers  bind  themselves  to  carry  safely  those  whom 
they  take  into  their  coaches  or  cars,  as  far  as  human  care  and 
foresight  will  go,  that  is,  for  the  utmost  care  and  diligence  of  very 
cautious  persons.  Story  on  Bail.  %  601.  Whether  in  case  of 
injury  they  have  exercised  such  care  and  diligence,  is  to  be  deter- 
mined in  view  of  the  facts  and  circumstances  which  existed  at  and 
prior  to  the  accident,  and  they  cannot  be  held  not  to  have  done  so 
because,  after  the  accident,  it  may  appear  that  it  could  have  been 
avoided  by  precautions  which  a  very  cautious  person,  not  know- 
ing that  the  accident  was  about  to  occur,  would  have  not  taken. 
But  this  form  of  expressing  the  rule  is  not  more  clear  to  our  com- 
prehension than  the  bare  statement  that  the  carrier  must  exercise 
the  utmost  care,  diligence,  and  foresight  of  a  very  cautious  per- 
son. The  words,  "  care,  diligence,  and  foresight "  imply  a  rela- 
tion to  future  events,  for  no  amount  of  care,  diligence,  or  foresight 
can  avoid  an  event  which  has  already  happened.  When  it  has 
been  said  that  it  is  the  duty  of  the  carrier  to  exercise  the  utmost 
<are,  diligence  and  foresight  of  a  very  cautious  person,  it  is  very 
difficult  to  add  an3^ing,  by  way  of  further  precision  or  clearness, 
and  whoever  undertakes  it  will  be  quite  as  likely  to  reach  the 
t>pposite  result  as  the  one  intended.  Whatever  can  be  added  can, 
^t  best,  be  only  a  paraphrase  of  what  has  been  already  said  with 
deamess  and  precision  sufficient  to  answer  all  the  calls  of  the  dull- 
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est  comprehension.  Assuming,  then,  that  the  instruction  means. 
what  is  claimed  for  it,  and  nothing  more,  we  are  not  prepared  to 
say  that  the  court's  refusal  to  give  it  was  error. 

Butwe  are  unable  to  understand  the  instruction  as  meaning*  only 
what  counsel  say  it  was  intended  to  mean.     We  understand  it  as 
meaning  something  more.    We  understand  its  meaning  to  be,  that 
the  carrier  is  not  required  to  adopt  those  particular  precautions 
which,  as  it  appears  after  the  accident,  might  have  prevented  the 
injury,  had  they  been  taken.    It  certainly  means  that,  if  it   means 
anything.    It  means  more,  then,  than  counsel  intended.    It  means, 
that  the  defendant  was  not  bound  to  adopt  those  particular  pre- 
cautions which,  as  it  is  now  apparent,  would  have  prevented   the 
injury — ^which  is  to  say,  that  the  defendant  is  not  bound  to  adopt 
any  precautions  whatever,  particularly  those  which  would  have 
prevented  the  injury.     We  think  the  language  of  the  instruction 
not  only  bears  this  construction,  but  admits  of  no  other.     If   Mre 
are  right  in  this,  counsel  will  readily  perceive  the  truth  of   the 
suggestion  made  above,  that  it  is  not  easy  to  make  that  clearer 
which  is  already  clear,  and  that  he  who  undertakes  the  task   is 
quite  as  likely  to  reach  the  opposite  result. 

Judgment  and  order  affirmed,  and  remittitur  directed  to  issue 
forthwith. 

MCQUILKEN   V.  THE  CENTRAL  PACIFIC  RAIL- 
ROAD COMPANY.  (I) 

Supreme  Courts   California^  /^fy^    i^TS* 

[Reported  in  50  Cal.  7.]  (2) 

CONTRIBUTORY  NEGLIGENCE  IS  A  MATTER  OF  DEFENSE. — 
In  an  action  for  injuries  sustained  by  a  passenger,  a  child  three  years 
old,  by  being  thrown  under  a  car  by  its  sudden  forward  movement 
through  the  alleged  negligence  of  the  employees  of  the  railroad  com- 
pany, the  contributory  negligence  of  the  plaintiff  was  a  matter  of  defense- 
to  be  proved  by  the  defendant,  and  an  instruction  that  the  burden  was. 
on  the  plaintiff  to  show  due  care  was  erroneous. 

I.  Cited  in  Magee  v,  N.  P.  C.  R.  2.  The  second  appeal  is  reported 

Co.,   78  Cal.  430,433;  Naglev.  C.  in  64  Cal.  463,   2  Am.  Neg.  Cas^ 

S.  P.  R.  Co.,  88  Cal.  86,  91,  2  Am.  176. 
Neg.  Cas.  191. 
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Appeal  from  the  District  Court,  Third  Judicial  District,  County 
of  Alameda. 

Plaintiff,  who  was  an  infant  three  years  old,  in  charge  of  her 
mother,  in  August,  1870,  took  passage  on  the  railroad  of  defend- 
ant at  the  Broadway  station  in  Oakland,  to  ride  to  the  Market 
street  station.  The  train  stopped  at  the  latter  station,  and  the 
mother  had  reached  the  middle  step  leading  from  the  platform  of 
the  car  to  the  ground,  when  the  car  started.  Plaintiff  was  stand- 
ing on  the  platform,  and  by  the  movement  of  the  car  was  thrown 
forward  and  fell  between  the  cars  and  sustained  such  injuries  as 
necessitated  the  amputation  of  a  foot.  On  the  trial,  the  defend- 
ant sought  to  prove  contributory  negligence  on  the  part  of  plam- 
tiflTs  mother.  The  testimony  as  to  such  negligence  was  conflicting. 
The  jury,  under  the  instructions  of  the  court,  found  a  verdict  for 
defendant  Plaintiff  appealed  from  the  judgment,  and  from  an 
order  denying  a  new  trial.     The  facts  appear  in  the  opinion. 

Z.  Montgomery,  for  the  appellant,  cited:  May  v.  Hanson,  5 
Cal.  360;  Finn  v.  Vallejo  St.  Wharf  Co.,  7  Cal.  265  ;  Code  Civil 
Pro.  %  1963;  Durant  v.  Palmer,  5  Dutch.  544;  Penn.  Canal  Co.  v. 
Bentley,  66  Penn.  St  30;  Flynn  v.  S.  F.  &  S.  J.  R.R.  Co., 
40  Cal.  14;  Grant  v.  Moseby,  29  Ala.  302;  Brooks  v.  Buff.  &  N. 
F.  R.R.  Co.,  25  Barb.  300. 

S.  W.  Sanderson,  for  the  respondent,  cited:  Flower  v,  Adam,, 
2  Taunt  314;  Butterfield  z/.  Forrester,  11  East,  61;  Harlow  ik 
Humiston,  6  Cow.  189;  Smith  v.  Smith,  2  Pick.  621  ;  Lane  v. 
Crombie,  12  Id.  176;  Carsley  v.  White,  lb.  254  ;  Adams  v,  Car- 
lisle, 21  Id.  146;  Parker  v,  Adams,  12  Mete.  415;  Lucas  v. 
Taunton  R.R.  Co.,  6  Gray,  64;  Wilson  v.  Charlestown,  8  Allen^ 
138;  Merill  v.  Hampden,  26  Me.  234;  Dickey  v,  Maine  Tel.  Co., 
43  Id.  492 ;  Park  v.  O'Brien,  23  Conn.  339. 

McKinstry,  J, — ^The  judge  charged  the  jury  :  "  If  the  want 
of  care  of  plaintiff  contributed  to  the  accident  she  cannot  recover. 
Proof  in  some  form  that  the  plaintiff  did  not  contribute  to  the 
'  injury  constitutes  part  of  the  plaintiffs  case.''  And  again  :  **  The 
burden  of  proof  is  on  the  plaintiff  to  show  that  she  was,  at  the 
time  of  the  accident  in  question,  in  the  exercise  of  due  care." 
In  Robinson  v,  W.  P.  R.R.  Co.,  48  Cal.  426,  we  held  that  negli- 
gence on  the  part  of  plaintiff,  in  cases  like  the  present,  is  a  matter 
of  defense  to  be  proved  by  defendant. 
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This  ruling  does  not  preclude  the  trial  court  from  directing 
judgment  by  way  of  nonsuit,  whenever  the  evidence  introduced 
by  plaintiff  so  conclusively  establishes  a  defense  as  that  the  court 
would  grant  a  new  trial  in  case  of  a  verdict  in  his  favor  upon  like 
evidence. 

Order  denying  new  trial  reversed  and  cause  remanded  for  new 
trial. 

Wallace,  Ch.  J.,  did  not  express  an  opinion. 

SPEARMAN  ET  AL.  V.  CALIFORNIA  STREET 

RAILROAD  COMPANY. 

Supreme  Courts   California  ^  January^     1881. 

[Reported  in  57  Cal.  432.] 

CREDIBILITY  OF  WITNESSES  IS  A  QUESTION  FOR  THE  JURY.— 
Evidence  that  the  sudden  and  violent  starting  of  a  dummy  car  caused  a 
passenger  who  was  getting  on  to  lose  his  hold,  whereby  he  was  thrown 
under  the  dummy  and  killed,  ana  that  the  driver  of  the  car  at  the  time 
was  looking  at  the  conductor,  who  had  just  come  out  of  a  store  and 
called  out  "  All  righ^  "  although  contradicted  by  a  number  of  other 
witnesses,  is  sufficient  to  sustain  a  verdict  for  the  plaintiff. 

Appeal  from  a  judgment  for  plaintiffs,  and  an  order  denying 
a  new  trial,  in  the  Fifteenth  District  Court,  City  and  County  of 
San  Francisco. 

Action  brought  by  the  widow  and  children  of  Frank  Speannan 
for  damages  resulting  from  the  death  of  the  latter,  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant.  The  facts 
appear  in  the  opinion. 

J.  E.  FOULDS,  for  appellant 

Alex.  Campbell,  Milton  Andros  and  CharLes  Page,  for 
respondents. 

The  Court. — ^The  principal  point  relied  on  by  the  appellant 
is,  that  the  evidence  does  not  show  that  the  deceased  came  to  his 
death  by  reason  of  the  negligence  of  the  defendants,  or  its  agents, 
but  by  his  own  fault  While  it  is  true  that  there  is  a  good  deal 
of  testimony  in  the  record  going  to  show  that  the  latter  was  the 
true  cause,  it  is  also  true  that  there  is  testimony  to  the  contrary. 
Thus :  "  James  A.  Garrett,  being  sworn,  testified  :  I  am  an  engi- 
neer in  the  employ  of  the  Clay  Street  Railroad,  and  have  been 
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•an  engineer  since  I  was  fourteen  years  old,  most  of  the  time  in 
England  I  am  acquainted  with  the  manner  of  running  street 
railroads.  Did  not  know  Frank  Spearman  in  his  life.  He  was 
idlled  by  dummy  No.  5,  at  Fillimore  Street.  I  was  present.  It 
vas  at  the  terminus.  No.  5  was  on  the  stand  ready  to  start,  and 
I  was  on  No.  7 ;  No.  6  and  the  car  attached  stood  between  me 
and  No.  5,  on  the  north  track ;  No.  5  was  on  the  south  track. 
When  I  arrived,  I  did  not  see  anyone  around  No.  5,  and  went 
•down  from  my  dummy  around  No.  5,  and  into  the  saloon  on  the 
southeast  comer  of  California  and  Fillimore  streets.  There  I  saw 
the  conductor  and  driver  of  No.  5  in  the  saloon.  I  asked  the 
conductor  if  they  were  going  on,  and  said  that  they  were  behind 
time,  and  told  them  to  go  on. 

"  The  driver  (Mr.  Hoag)  left  the  saloon  and  got  on  his  dummy. 
The  conductor  went  to  the  lunch  table  and  took  some  lunch,  and 
then  rushed  to  the  door.  When  he  got  to  the  door,  he  said,  'AH 
right/  with  his  mouth  full  of  meat.  Hoag  was  standing  with  his 
hand  on  the  lever,  looking  at  the  saloon  door,  and  when  Mat- 
thews came  out,  he  pulled  the  lever.  The  dummy  then  *  surged ' 
ahead.  Deceased  had  his  foot  on  front  step,  on  the  inside  of  the 
dummy.  The  surging  of  the  dummy  whirled  him  round.  He 
tried  to  recover  himself,  and  fell  in  front,  underneath  the  dummy. 
I  rushed  out  to  where  the  dummy  was.  It  took  less  time  than  it 
takes  to  tell  it.  Before  the  dummy  started  it  stood  opposite  to 
the  saloon.  When  the  driver  pulled  the  lever,  he  was  looking  at 
the  door  of  the  saloon  and  did  not  see  the  man  getting  on.  The 
reason  I  went  down  was  because  No.  5  was  behind  time,  and  I 
had  been  down  several  times  during  that  day  to  help  him,  because 
he  had  lost  his  hold  of  the  rope  which  propelled  the  cars.  I  had 
only  knoMm  Hoag  as  a  driver  for  a  few  days  previously.  I  did 
not  think  he  was  competent  He  had  several  accidents,  missing 
his  rope.  It  happened  more  frequently  with  him  than  any  of  the 
rest  I  worked  on  a  railroad  of  this  description  over  a  year. 
Helped  to  start  the  Clay  Street  Railroad  and  went  on  their  dummy 
as  a  driver ;  then  went  on  the  California  Street  Railroad,  and 
helped  to  fix  the  tracks  up  and  fix  the  dummies.  At  the  time  of 
the  accident  I  had  driven  a  dummy  something  similar  to  this  one 
for  about  six  months  on  the  Clay  Street  Railroad,  the  difference 
between  them  being  that  the  one  works  with  a  lever  and  the 
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other  with  a  wheel ;  and  I  acted  as  dummy  driver  on  the   Cali- 
fornia Street  Railroad  from  the  time  it  started,  commencing  \^'orlc 
for  that  company   on  the  second  week  in  February,  1878,  and 
working  up  to  the  last  week  in  August.     Consider  myself  an 
expert.     I  did  not  consider  Hoag  a  competent  driver,  from    his 
way  of  handling  a  dummy.     He  jerked  on  the  rope  and  stopped 
and  started  quickly.      This  caused  the  dummy  to  surge  ahead 
when  starting ;    and  when  stopping,  to  stop  too  quickly.      This 
would  have  the  effect  of  jerking  people  about  on  the  dummy  and 
throwing  them  backward  and  forward,  making  the  dummy  jump. 
The  proper  way  to  start  a  dummy  is  to  start  it  easily,  taking  the 
grip  slowly,  and  the  friction  of  the  rope  passing  through  the  dies 
will  carry  it  along.     I  saw  Hoag  at  that  time  jerk  the  rope  when 
he  started ;  that  the  dies  came  down  solid  on  the  rope,  and  the 
dummy  '  surged '  ahead,  rolling  and  jerking  the  passengers  back- 
wards and  forwards.     This  was  caused  by  his  pulling  the  lever 
suddenly  on.     The  conductor's  business  is  to  start  the  cars.    There 
was  no  car  on  No.  5  dummy.     They  were  running  a  car  with  each 
alternate  dummy.      No.  6  had  a  car,  and  No.  7  did  not.      When 
the  deceased  was  taken  from  under  the  dummy,  he  appeared  to 
be  crushed  across  the  chest,  and  lay  helpless.     I  called  to  a  boy- 
there  to  fetch  Matthews  (the  conductor  of  No.  5)  and  Dr.  Humph- 
reys ;  but  Dr.  Humphreys  was  there,  and  stated  who  he  was.       I 
then  said  to  him,   *  See  what  you  can  do  for  this  man,  and  the 
company  will  pay  all  the  damages.*     He  said  the  man  was  dead. 
I  attribute  the  man's  death  to  the  sudden  '  surge  *  ahead  of  the 
dummy.     It  threw  him  around  on  the  front  dashboard." 

The  material  parts  of  the  testimony  of  this  witness  were  con- 
tradicted by  that  of  a  number  of  other  witnesses ;  but  the  credi- 
bility of  the  witnesses  was  a  question  for  the  jury,  and  is  not  for 
us.  We  have  read  the  record  carefully,  and  find  in  it  sufficient 
testimony,  if  true,  to  sustain  the  verdict.  All  of  the  instructions 
asked  for  by  the  defendant  were  given,  but  with  a  modification, 
to  which  objection  is  made,  not  because  it  is  not  sound  law,  but 
because  it  is  claimed  there  was  no  evidence  to  which  it  applied. 
In  this,  however,  counsel  are  mistaken.  The  case  was  fairly  put 
to  the  jury  by  the  court  below,  which,  upon  evidence  substan- 
tially conflicting,  returned  a  verdict  for  the  plaintiff. 

Judgment  and  order  affirmed. 
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MACDOUQALL  v.  CENTRAL  RAILROAD  CO.  (i) 

Supreme  Courts  California ^  May^  1883. 

[Reported  in  63  Cal.  431.] 

CONTRIBUTORY  NEGLIGENCE  IN  ALIGHTING  FROM  CAR- 
CHARGE  OF  COURT.— Contributory  negligence  on  the  part  of  a 
plaintiff  is  matter  of  defense,  and  in  an  action  for  injuries  received  by 
being  thrown  from  a  car  while  in  the  act  of  alighting  therefrom,  through 
the  alleged  negligence  of  the  railroad  company  in  suddenly  starting  the 
car,  an  instruction  to  the  jury  that  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  the  injury  resulted  from  the  negligence  of  the  com- 
pany, without  any  contributory  negligence  on  her  part  was  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  and  from  an  order  refusing  a  new  trial. 

At  the  time  of  the  alleged  injury,  the  plaintifF  was  a  passenger 
on  a  railroad  owned  and  operated  by  the  defendant  in  the  city 
and  county  of  San  Francisco.     The  facts  appear  in  the  opinion. 

Crittenden  &  Moses,  for  appellant. 

Gunnison  &  Booth,  for  respondent. 

Per  Curiam. — ^The  case  was  submitted  to  the  jury,  on  the 
part  of  the  plaintiff,  upon  the  plaintiff's  testimony  and  that  of  a 
iDcdical  gentleman,  who  described  the  injuries  she  had  sustained. 
The  verdict  was  for  the  defendant,  and,  as  there  was  at  least  a 
substantial  conflict  in  the  evidence  introduced  by  plaintiff  and 
defendant  respectively,  we  cannot  say  the  verdict  was  not  justi- 
fied by  the  evidence. 

The  first  two  of  the  points  urged  by  the  appellant  are : 

1.  "The  court  erred  in  instructing  the  jury  that  the  burden  of 
ri'Cjf  of  establishing  her  case  is  on  the  plaintiff,  and  she  must 

"ii»>w.  'that   the   injury   resulted   from    the   negligence   of   the 
defendant  without  any  contributory  lugligence  upon  her  part.'  " 

2.  "The  court  erred  in  instructing  the  jury,  that  'plaintiff,  if 
negligent,  could  not  by  her  own  negligence  cast  upon  the  person 
in  charge  of  defendant's  car  the  necessity  of  exercising  extraor- 
<linary  care  and  skill.' " 

With  respect  to  these  instructions,  we  may  remark,  first,  the 
Wden  of  proof  was  on  the  deferuiant  to  show  plaintiff  was  guilty 

I*  Cited  in  Smith  v.  Occidental,  etc.  S.S.  Co.,  99  Cal.  462,  468. 
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of  contributory  negligence,  unless  plaintiff  had  already  showi^ 
such  negligence ;  and,  second,  if  plaintiff  was  guilty  of  no  negli- 
gence, still  defendant  was  bound  to  exercise  a  great  degree  of 
care  and  skill.     Robinson  v.  W.  P.  R.R.  Co.,  48  Cal.  426;  Nehr- 
bas  V,  C  P.  R.R.  Co.,  62  Cal.  320. 

The  portions  of  the  charge  above  recited  were  specificall)r 
objected  to  by  plaintiff's  counsel  as  follows:  "Another  (ground 
of  objection)  is  that  the  instruction  as  to  casting  upon  the  driver 
extraordinary  care  or  vigilance  by  reason  of  negligence,  if  the 
jury  should  suppose  any  such  thing  on  the  part  of  the  plaintiff,  is- 
likely  to  mislead  the  jury  in  regard  to  the  question  of  the  degree 
of  extraordinary  care  and  diligence  required  on  the  part  of  the 
defendant  in  conveying  and  letting  the  plaintiff  off  the  car. 
Another  is  that  the  instruction  as  to  the  burden  of  proof  being 
upon  the  plaintiff,  and  that  the  plaintiff  is  required  to  show  that 
the  injury  complained  of  resulted  from  the  negligence  of  the 
defendant,  without  any  contributory  negligence  on  her  part,  is- 
not  law,  and  is  ambiguous  and  calculated  to  mislead  the  jury." 

The  court  had  charged  the  jury:  "The  law  imposes  upon  the 
defendant  the  duty  of  exerting  and  using  the  utmost  care,  fore- 
sight, diligence,  and  skill  in  the  selection  and  employment  of  a 
driver  for  its  cars,  and  in  the  management,  driving,  and  stopping 
of  said  car,  and  in  the  taking  in  and  letting  out  of  said  car  of 
passengers  for  hire."  And  had  also  read  to  the  jury  from  section 
2100  of  the  Civil  Code  :  "  A  carrier  of  persons  for  reward  must 
use  the  utmost  care  and  diligence  for  their  safe  carriage,  and 
must  provide  everything  necessary  for  that  purpose,  and  must 
exercise  to  that  end  a  reasonable  degree  of  skill." 

We  would  hesitate  to  order  a  new  trial  if  the  only  error  com- 
plained of  were  the  charge,  "  Plaintiff,  if  negligent,  could  not  by 
her  own  negligence  cast  upon  the  person  in  charge  of  defendant's 
car  the  necessity  of  exercising  extraordinary  care  and  skill."  It 
is  true,  it  would  be  difficult  to  distinguish  between  "  extraor- 
dinary "  and  "  utmost "  care  and  skill.  It  is  also  true  the  lan- 
guage employed  suggests  that  if  a  plaintiff  is  not  guilty  of  con- 
tributory negligence  he  cannot  recover  if  a  defendant  has  used 
a  degree  of  care  and  skill  somewhat  less  than  extraordinary  or 
utmost  But  if  plaintiff  was  guilty  of  negligence,  directly  con- 
tributing to  the  injury — amounting  to  want  of  ordinary  care — she 
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ought  not  to  recover.  The  language  of  the  court,  therefore,  while 
it  gave  a  wrong  reason  for  the  rule,  might,  perhaps,  be  construed 
as  a  statement,  that,  if  guilty  of  contributory  negligence,  the  jury 
should  find  against  her.  We  might,  perhaps,  say,  in  view  of  the 
other  charges,  to  the  effect  that  defendant  was  responsible  for 
any  want  of  the  utmost  care,  that  the  charge  complained  of  could 
not  have  misled  the  jury. 

But  however  this  may  be,  the  charge,  "  the  burden  of  proof 
of  establishing  her  case  is  on  the  plaintiff,  and  she  must  show  that 
the  injury  resulted  from  the  negligence  of  the  defendant,  without 
any  contributory  negligence  on  her  part,"  was  clearly  erroneous. 
Robinson  v.  W.  P.  R.R.  Co. ;  Nehrbas  v.  C.  P.  R.R.  Co.,  supra. 
Of  course,  the  circumstances,  as  related  by  the  plaintiff's  witnesses^ 
will  often  satisfy  the  court  or  jury  that  plaintiff  has  been  guilty  of 
such  contributory  negligence  as  will  prohibit  a  recovery.  But 
whether  the  evidence  on  the  part  of  a  plaintiff  establishes  con- 
tributory negligence  is  a  question  of  fact  for  the  jury,  unless  it  is 
50  clearly  established  as  to  justify  the  court  in  granting  a  nonsuit. 

In  the  case  before  us,  it  might  be  arg^ued  upon  the  evidence 
that,  if  the  plaintiff — as  the  only  witness — was  to  be  believed, 
she  clearly  proved  she  was  guilty  of  no  contributory  negligence^ 
and  therefore  the  charge  that  the  burden  of  proof  was  upon  her 
to  establish  the  negative  could  have  done  her  no  harm.  But 
to  assume  that  the  case,  as  made  by  plaintiff,  established  she  was 
guilty  of  no  negligence,  would  be  to  take  the  fact  in  that  regard, 
and  so  far  as  her  evidence  was  concerned,  from  the  jury ;  and 
••ould  have  justified  a  charge  that,  if  the  jury  believed  her  testi- 
mony, they  should  find  her  guiltless  of  contributory  negligence. 
The  defendant  might  well  complain  of  such  a  charge  and  insist 
that  her  own  testimony,  bearing  upon  the  question  whether  she 
was  guilty  of  the  degree  of  negligence  which  should  prevent  a 
recovery,  ought  to  go  to  the  jury,  to  be  weighed  and  canvassed 
by  them.  An  extremely  cautious  person  might  have  retained  her 
seat,  or  remained  entirely  within  the  car,  until  the  woman  who,  as 
she  testifies,  preceded  her,  had  reached  the  pavement.  Although, 
if  called  upon  to  decide  the  fact,  we  might  be  of  opinion  that, 
by  doing  what  she  says  she  did,  she  was  guilty  of  no  negligence, 
we  cannot  say  that  the  jury  would  have  found  that  she  proved 
herself  guiltless  of  negligence.     The  jury  might  have  found  that 
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her  evidence  showed  negligence  on  the  part  of  defendant,  but 
failed  affirmatively  to  establish  an  absence  of  fault  on  her  own 
part. 

It  must  be  admitted  that  the  chaise  was  erroneous,  and  we 
cannot  declare,  as  matter  of  law,  that  it  could  not  have  misled 
the  jury. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
crial. 

MCQUILKEN  V.  THE  CENTRAL   PACIFIC 

RAILROAD  COMPANY.  (0 

Supreme  Courts  California,  January,  1884. 

[Reported  in  64  Cal.  463.]  (2) 

ALIGHTING  FROM  MOVING  CAR— CONTRIBUTORY  NEGLI- 
GENCE  A  DEFENSE. — A  child  about  three  years  of  age,  while  alight- 
ing with  her  mother  from  a  railroad  train,  a^  a  regular  station,  where  the 
train  had  stopped  to  take  on  and  let  off  passengers,  was  injured  by  the 
starting  of  the  train.  There  was  a  platform  for  the  use  of  passengers  on 
one  side  of  the  track,  and  although  the  train  was  longer  than  it,  the  car 
upon  which  the  plaintiff  and  her  mother  were  riding  was  alongside  the 
platform  when  the  train  stopped.  The  place  was  known  to  the  mother 
and  she  knew  of  the  existence  of  the  platform  and  its  purpose,  but  to 
get  off  the  train  she  went  to  the  side  opposite  the  one  next  the  platform 
and  was  about  alighting  when  the  train  started  and  the  plaintiff  was 
thrown  linder  the  train  and  sustained  the  injuries.  The  persons  in 
charge  of  the  train  were  not  aware  of  the  movements  of  the  friaintiff  and 
hi^r  mother  or  ot  their  intention  to  get  off,  as  a  lookout  was  only  kept 
on  the  side  of  the  train  next  the  platform.  There  was  some  evidence 
that  the  end  oi  the  car  next  to  the  platform  where  the  plaintiff  and  her 
mother  attempted  to  get  off  was  obstructed  by  other  passengers,  and  the 
testimony  was  conflicting  as  to  how  long  the  train  stopped.  A  nonsuit 
was  asked  for  on  the  ground  of  contributory  negligence  on  the  part  of 
the  mother  for  attempting  to  alight  on  the  wrong  side  of  the  train,  but 
the  motion  was  overruled  and  this  court  held  that  the  ruling  was  proper. 

AUGHTING  ON  WRONG  SIDE  OF  PLATFORM— INSTRUCTIONS 
TO  JURY. — It  was  error  for  the  court  to  instruct  the  jury  that  the  con- 
tributory negligence  of  the  mother  in  attempting  to  alight  on  the  side 

I.  Cited  in  Glascock  v.  Cent  P.  2.   For  the  report  of  the  former 

etc.  R.  Co.,  73  Cal.  141.  appeal,  50  Cal.  7,  see  pw  16S,  ante. 

Distinguished  in  Bank  of  Savings 
V.  Murfey,  68  Cal.  463. 
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of  tlie  train  not  next  the  platform  was  a  defense  to  the  action,  provided 
the  train  stopped  long  enough  to  enable  the  mother  and  child  to  land 
apon  the  platform. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  County 
of  Alameda,  and  from  an  order  refusing  a  new  trial.  The  facts 
^)pear  in  the  opinion. 

Cope  &  Boyd,  for  appellant. 

Montgomery  &  Martin,  for  respondent 

Per  CariaiQ. — i-  We  cannot  say  that  the  court  below  ought 
to  have  granted  a  nonsuit  on  the  ground  that  plaintiffs  evidence 
showed  the  negligence  of  the  mother  of  the  infant  plaintiff  proxi- 
mately contributed  to  the  injury.  The  position  of  defendant's 
counsel  is  that  where  a  railroad  company  has  provided  a  platform 
<m  one  side  of  its  track,  on  which  passengers  may  alight,  an 
attempt  of  a  passenger  to  get  off  on  the  other  side  is  negligence 
fn  Si.  We  think  that  the  fact,  if  proved,  that  the  mother  of 
[daintiff  attempted  to  alight  on  the  side  where  there  was  no  plat*- 
fonn  is  to  be  taken  in  connection  with  the  other  physical  condi^ 
tions  proved ;  the  question  whether  she  was  guilty  of  contributory 
negligence  to  be  determined  by  the  jury  upon  all  the  evidence 
bearing  on  that  question. 

The  act  or  omission  on  the  part  of  a  plaintiff,  claimed  to  have 
contributed  to  the  injury,  must  have  direct  relation  to  the  act  or 
omission  charged  to  be  negligence  on  the  part  of  a  defendant 
\^Tiether  the  attempt  to  get  from  the  platform  at  the  rear  of  the 
<ar  to  the  ground  was,  under  the  circumstances  proven,  negli* 
gence,  and  whether  such  negligence  was  to  any  extent  an  imme- 
diately concurring  cause  of  the  injury,  were  matters  to  be  decided 
by  the  jury. 

The  cases  cited  by  appellant  do  not  sustain  its  position,  in 
view  of  the  facts  proved  in  this  case.  In  Penn.  R.R.  v,  Zebe,  33 
Pa.  St  318,  it  appeared  that  a  passenger  got  off  "on  the  wrong 
ride"  and  stepped  upon  another  track,  where  he  was  injured  by 
*  moving  train.  There  was  a  platform  on  each  side  of  the  tracks 
vithin  the  depot;  the  trains  frequently  met  at  that  point.  It  was 
ttid  that  the  passenger  who  voluntarily  got  off  his  car  and  on  the 

^k  on  the  inner  side  could   not  recover  in  an  action  against  a 

railroad  company,  unless  there  was  gross  negligence  on  the  part 

^  the  latter  in  permitting  the  passenger  thus  to  leave  the  car. 
Vou  11.— 12 
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The  question  did  not  arise  upon  nonsuit,  but  upon  a  request  of 
the  trial  court  to  declare  the  law  or  "  state  the  point,"  that  if  the 
plaintiiF  "  voluntarily  and  negligently  "  placed  himself  where  he 
did,  when  there  was  a  safe  mode  of  exit,  and  full  opportunit)'  to 
use  it,  the  defendant  was  not  liable  as  a  common  carrier.  (Pp. 
323,  324.)  A  second  judgment  for  the  plaintiff  in  the  sameaction^ 
seems  to  have  been  reversed  for  error  in  permitting  two  witnesses 
to  testify  that  they  were  in  the  habit  of  getting  off  on  the  same 
side  the  train  as  did  plaintiff.  (P.  423.)  It  is  plain  such  evidence 
was  inadmi^ible. 

In  Michigan  it  has  been  held  that  the  mere  failure  of  a  railroad 
company  to  have  a  platform  on  each  side  of  a  station  is  not  to  be 
regarded  as  of  itself  negligence.  There  it  appeared  the  plaintifT 
arrived  at  a  station  before  the  cars  came  in,  and  deliberately 
walked  on  the  side  most  distant  from  the  platform,  etc.,  and  was 
there  injured  in  attempting  to  board  the  train.  The  court  held 
plaintiff  could  not  be  said  to  have  affirmatively  proved  that  she 
was  free  from  all  contributory  negligence — ^by  the  law  of  Michigan 
the  burden  of  proof  being  on  the  plaintiff  to  show  that  there  was 
no  contributory  negligence  on  her  part.  Mich.  Cent  R.R.  v. 
Coleman,  28  Mich.  440.  In  California  contributory  negligence  is 
a  defense  to  be  established  by  defendant,  unless  the  evidence  on 
the  part  of  the  plaintiff  shall  prove  a  want  of  reasonable  care  on 
his  part.     Robinson  v,  W.  P.  R.R.  Co.,  48  Cal.  409. 

Bancroft  v.  Boston,  etc.  R.R.,  97  Mass.  275,  was  a  case  in  which 
the  plaintiff's  intestate  was,  under  the  circumstances  proved,  held 
guilty  of  contributory  negligence  in  attempting  to  cross  a  track 
from  which  he  was  hurled  by  an  engine. 

The  English  case,  Siner  v.  Great  Western  R'y,  3  Ex.  150^ 
affirmed  in  4  Ex.  117  (i),  is  a  case  unlike  the  one  at  bar  in  every 


I.  In  Siner  v.  Great  Western  R'y 
Co.,  L.  R.  3  £xch.  150  (Court  of 
Exchequer,  Easter  Term,  1868),  it 
appeared  that  plaintiffs  were  passen- 
gers on  an  excursion  train,  which 
was  a  long  one,  and  which,  on  ac- 
count of  its  length,  overshot  the 
platform  of  the  station  at  which 
plaintiffs  wished  to  alight.  It  was 
then    daylight.      No    warning    was 


given  to  the  passengers  to  keep  their 
seats,  nor  did  the  defendant  attempt 
to  move  the  train  back  to  the  plat- 
form; in  fact,  the  train  was  not 
moved  until  it  started  for  the  next 
station.  After  a  short  time  plain- 
tiffs, following  the  other  passengers, 
attempted  to  alight,  and  in  doing  so 
the  wife  strained  her  knee.  There 
was  a  footboard  between  the  iroi^ 
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reqxct,  except  that  in  that  case,  as  in  this,  the  platform  was  not 
as  long  as  the  train. 

2.  The  court  below  charged  the  jury  in  effect  that  the  plaintiff 
was  entitled  to  recover,  although  the  evidence  showed  that  her 
mother  was  guilty  of  negligence  contributory  proximately  to  the 
injury,  unless  the  defendant  was  guiltless  of  any  negligence  in  a 
certain  particular. 

The  following  instruction  embodies  the  idea  repeated  in  other 
portions  of  the  charge : 

"  If  you  believe  from  the  evidence  that  there  was  at  the  time 
of  the  injury  complained  of  a  safe  platform  at  Market  Street 
station  for  the  use  of  passengers  in  getting  on  and  off  the  cars,  it 
was  the  duty  of  any  passenger  desiring  to  leave  the  train  to  get 
off  on  the  platform ;  and  if  the  mother  of  the  plaintiff  disregarded 
this  duty  and  attempted  to  get  off  with  the  plaintiff  on  the  other 
side  of  the  train  where  there  was  no  platform,  and  thereby  caused 
pr  contributed  to  the  injury,  the  action  cannot  be  maintained,  and 
you  must  find  for  the  defendant ;  provided  you  believe  from  the 
evidence  that  the  train  stopped  long  enough  to  enable  the  mother 
and  child  with  reasonable  diligence  to  have  landed  upon  the  plat- 
form." 

At  the  trial  the  plaintiff  claimed  the  defendant  was  negligent 
in  starting  the  train  too  soon,  and,  as  said  by  counsel  for  appel- 
lant, '*  the  legal  proposition  embodied  in  the  instruction  is  that 
defendant  must  have  been  free  from  negligence  in  that  respect 
in  order  to  prevent  a  recovery  by  reason  of  the  negligence  of  the 
mother." 

But,  if  the  negligence  of  the  mother  of  plaintiff  contributed 
directly  or  proximately  to  the  injury,  she  ought  not  to  have 
recovered,  whatever  the  negligence  of  the  defendant.  It  is  not 
giving  the  defendant  the  benefit  of  the  rule,  as  to  contributory 
"^hgence,  to  say  that  the  negligence  of  the  plaintiff  which 
contributed   as   a   proximate    rause   to   the    injury  will  prevent 

step  and  the  ground  which  she  did  was  no  evidence  of  negligence  on  the 

not  attempt  to  use.     There  was  no  part  of  defendant  to  go  to  the  jury, 

eridence  of  any  carelessness  or  awk-  and  that  the  accident  was  entirely 

vardness  in  the  manner  of  descent,  the  result  of  the  plaintiffs'  own  acts. 

eicept  as  might  be  inferred  from  the  This  case  was  affirmed  in  4  Exch. 

foregoing  facts.      Held^  that  there  117. 
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a  recovery,  provided  the  defendant  has  not  been  guilty  o{  neg. 
ligence. 

Judgment  and  older  reversed  and  cause  remanded  for  a  new 
trial 

CRAVEN  ET  AL.  V.  CENTRAL  PACIFIC  RAILROAD 

COMPANY. 

Suprewu  Courts   California^  ^<^\   1887. 

[Reported  in  72  Cal.  345.] 

ALIGHTING  FROM  TRAIN— PROXIMATE  CAUSE  OF  INJURY- 
INSTRUCTION.— The  plaintiff  was  injured  while  alighting  from  de- 
fendant's  train,  and  the  main  point  was  whether  the  plaintiff  jumped 
hefore  the  train  stopped,  or  was  thrown  by  the  sudden  start  of  the  train 
after  it  stopped  before  she  had  time  to  alight.  The  evidence  was  con- 
flicting. The  court  instructed  the  jury  that  the  plaintiff  could  not 
recover  if  her  negligence  was  the  cause  of  or  contributed  to  the  injury. 
HeU^  that  the  omission  of  the  word  "  proximate  "  was  not  material  and 
the  instruction  was  proper. 

HABIT  OF  JUMPING  OFF  MOVING  CARS  -EVIDENCE— Evidence 
that  the  plaintiff  had  frequently  jumped  off  the  cars  while  moving,  and 
had  been  warned  of  the  danger  of  so  doing,  was  properly  admitted. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial.     The  facts  appear  in  the  opinion. 

Alfred  H.  Cohen  and  Robinson,  Olney  &  Byrne,  for 
appellants. 

Wilson  &  Wilson,  for  respondent 

McFarland,  J. — ^This  is  an  appeal  from  an  order  of  the  court 
below  denying  appellants'  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  the  appellant,  Nettie  R.  Craven,  who  is  the 
wife  of  the  other  appellant,  in  alighting  from  a  train  of  cars  of 
respondent.  As  she  was  about  to  get  off  the  train  at,  or  near,  a 
place  called  Willow  Street  Station,  in  Alameda  County,  she  was 
either  thrown  or  fell  violently  to  the  ground,  and  was  injured ; 
and  the  main  question  in  the  case  was  one  of  fact,  namely: 
After  the  train  had  stopped,  did  respondent's  employees,  without 
giving  appellant  a  reasonable  time  to  alight,  carelessly  and  sud- 
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deiily  start  it,  and  thus  cause  her  to  fall,  or  did  she  carelessly  and 
needlessly  jump  from  the  train  while  it  was  in  motion,  and  thus 
cause  or  contribute  to  her  own  injury  ?  Upon  this  question  the 
evidence  was  conflicting — although  so  far  as  the  record  shows, 
the  weight  of  it  was  against  appellants — and  the  jury  found  a 
verdict  for  respondent.  Under  these  circumstances,  the  verdict 
should  not  be  set  aside  and  a  new  trial  ordered,  unless  there 
were  clear  errors  of  law  occurring  at  the  trial,  which  might  rea- 
sonably have  affected  the  jury  to  the  prejudice  of  appellants. 

The  two  grounds  of  error  mainly  relied  on  by  appellants' 
counsel  are:  i.  A  certain  omission  in  the  charge  of  the  court  to 
the  jury ;  and  2.  The  overruling  of  appellants'  objection  to  cer- 
tain evidence. 

I.  The  court  instructed  the  jury  very  fully  as  to  the  duty  of 
railroad  companies  when  stopping  at  stations  for  the  discharge 
of  passengers.  They  were  told  that  '*  a  railroad  company  carry- 
ing passengers  for  hire  has  not  discharged  its  duty,  or  relieved 
itself  from  liability  to  them,  until  it  has  stopped  at  the  end  of 
their  journey  a  reasonable  time  for  them  to  get  off  the  train  in 
safety  " ;  also,  "  If  you  believe  the  defendant  did  not  afford  the 
plaintiff,  Mrs.  Craven,  a  reasonable  time  for  this  purpose,  but 
started  the  train  suddenly  while  she  was  in  the  act  of  getting  off 
the  car  and  before  she  had  time  to  alight,  it  failed  to  perform  its 
duty,  was  guilty  of  negligence,  and  is  liable  to  her  for  damages 
she  has  suffered  thereby,  not  exceeding  twenty  thousand  dollars." 
Other  instructions  were  given  to  the  same  effect.  But  the  court 
instructed  the  jury  that  if  the  negligence  of  the  plaintiff  caused 
or  contributed  to  the  injury  complained  of,  she  was  not  entitled 
to  recover ;  and  appellants  contend  that  a  new  trial  should  be 
granted  because  the  court,  in  its  charge  on  this  point,  omitted 
the  qualification,  that  in  order  to  defeat  a  recovery  the  negligence 
of  plaintiff  must  have  contributed  proximately  to  the  injury. 

A  general  definition  of  contributory  negligence  should,  no 
doubt,  include  the  word  ''proximate,"  although  it  is  doubtful  if 
juries  attach  any  very  definite  meaning  to  that  word.  And  if, 
in  the  case  at  bar,  there  were  any  room  for  doubt  whether  the 
aBcgcd  negligence  of  plaintiff  contributed  proximately  or  remotely 
to  the  injury,  the  point  here  made  by  appellants  might  be  material. 
But  the  whole  evidence  revolved  around  this  one  question.  Did 
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the  plaintiff,  at  the  very  time  of  the  accident,  negligently  jump 
off  the  train  while  it  was  moving,  and  thus  cause  or  contribute 
to  the  injury  ?  If  she  did  not,  then  the  verdict  should  have  been 
for  plaintiffs.  If  she  did,  then  there  can  be  no  doubt  that  her 
negligence  contributed  proximately  to  the  injury.  It  was  the 
very  thing  which,  then  and  there,  directly  and  immediately 
caused  it.  Under  these  circumstances,  if  the  court  had  used  the 
word  *' proximately  "  in  its  instructions,  their  effect  upon  the  jury 
would  not  have  been  changed ;  and  it  would  be  a  vain  and  un- 
warrantable thing  to  order  an  entire  new  trial  of  this  action  in 
order  to  allow  the  judge  of  the  court  below  to  insert  in  his 
charge  a  word  which,  when  there,  would  be  of  no  practical  con- 
sequence. 

2.  The  second  point  made  by  appellants  is  more  difficult  of  solu- 
tion. There  being  a  conflict  of  evidence  as  to  the  averment  that 
plaintiff  carelessly  jumped  off  the  train  while  it  was  moving,  at 
the  time  of  the  injury,  the  court,  against  the  objections  of  plain- 
tiff, allowed  defendant  to  introduce  evidence  to  show  that,  within 
the  year  preceding  the  accident  plaintiff  had  frequently  traveled 
over  that  route,  had  frequently  jumped  off  the  cars  while  in  mo- 
tion, and  had  been  warned  against  the  danger  of  doing  so.  This 
ruling  is  assigned  as  an  error  for  which  a  new  trial  should  be 
granted. 

There  is  no  doubt  of  the  general  rule  applicable  to  crimi- 
nal cases,  that  on  the  trial  of  a  defendant  for  the  particular  crime 
charged,  evidence  of  the  commission  by  him  of  other  crimes  can- 
not be  introduced.  The  same  rule  seems  to  apply  in  civil  cases 
when  it  is  sought  to  show  that  some  specific  act  was  done  mali- 
ciously, or  that  it  was  done  intentionally  with  some  definite  pur- 
pose, and  not  carelessly  from  mere  force  of  habit.  But  when,  in 
the  absence  of  any  question  of  evil  intent,  or  of  any  intent  at  all, 
the  point  of  fact  to  be  determined  is,  whether  or  not  a  person  did 
a  certain  thing,  or  did  it  in  a  particular  way,  and  the  direct  testi- 
mony as  to  the  fact  is  conflicting,  then  evidence  is  admissible  to 
show  that  he  was  in  the  habit  of  doing  the  thing  in  question,  or 
accustomed  to  do  it  in  a  particular  way.  A  sensible  man,  called 
upon  out  of  court  to  determine  whether  or  not  a  certain  person 
had  on  a  certain  occasion  carelessly  jumped  off  a  moving  train  of 
cars,  and  finding  the  direct  testimony  as  to  the  matter  conflicting) 
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•would  naturally  and  properly  g^ve  some  weight  to  the  fact  that  the 
person  was  in  the  habit  of  alighting  from  cars  in  that  manner ; 
and  the  consideration  of  such  a  fact  in  cases  resembling  the  one 
at  bar  has  frequently  been  sanctioned  in  court.  The  evidence,  at 
kastyhad  some  legal  tendency  to  show  that  plaintiff's  conduct  at 
the  time  of  the  injury  was  such  as  defendant  ascribed  to  her. 

In  Fitzpatrick  z/.  Fitchburg  R.R.  Co.,  128  Mass.  13,  which  was 
an  action  for  injuries  to  a  minor  while  on  defendant's  track,  evi- 
dence that  plaintiff  had  frequently  been  on  the  track  on  previous 
<Kcasions,  and  had  been  warned  to  keep  off  it,  was  held  to  be 
admissible. 

In  Randel  v,  Tel.  Co.,  54  Wis.  142,  it  was  held  that  in  an  action 
for  injuries  caused  by  defendant  allowing  its  wires  to  lie  across  the 
road  at  a  particular  place,  it  was  admissible  to  show  that  defend- 
ant's wires  were  down  at  other  places,  and  at  times  previous  to  the 
date  of  the  injury  complained  of. 

In  State  v.  Boston,  etc.  R.R.,  58  N.  H.  410,  the  question  being 
as  to  the  rate  of  speed  at  which  defendant's  train  was  going  at  a 
particular  time  and  place,  evidence  was  held  admissible  of  the 
rate  of  speed  at  which  the  same  engineer  drove  the  train  at  that 
place  on  previous  occasions. 

In  the  case  of  State  v.  Manchester,  etc.  R.R.,  52  N.  H.  549, 
the  court  uses  language  peculiarly  applicable  to  the  case  at  bar. 
One  of  the  questions  in  that  case  was  whether  or  not  the  engineer 
and  fireman  of  defendant's  train  ran  it  over  a  certain  crossing  at 
the  time  when  the  accident  complained  of  occurred,  without  ring- 
ing the  bell  or  sounding  the  whistle.  There  was  direct  evidence 
^  one  side  that  neither  of  the  signals  was  given,  and  just  as 
direct  evidence  on  the  other  side  that  they  were  both  properly 
given.  Under  these  circumstances  the  court  below  admitted 
evidence  that  the  same  engineer  and  fireman,  during  the  preced- 
ing year,  had  a  number  of  times  passed  the  crossing  without 
giving  the  signals.  Upon  appeal  the  appellate  court  held  the 
evidence  to  have  been  properly  admitted,  and  in  their  opinion 
-say:  "  It  would  seem  to  be  axiomatic  that  a  man  is  more  likely 
to  do  or  not  to  do  a  thing,  or  to  do  or  not  to  do  it  in  a  particular 
vay,  as  he  is  in  the  habit  of  doing  or  not  doing  it.  But  this  must 
be  understood  of  acts  which  are  done,  or  omitted  to  be  done, 
"without  any  particular  intent  or  purpose  to  injure  anyone.     It 
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cannot  apply  to  acts  that  are  done  intentionally,  willfully,  or 
maliciously,  because  such  acts  are  done  with  a  specific  object  in 
view,  and  they  are  performed,  not  by  force  of  habit,  but  with  a 
definite  purpose.  ...  If,  in  this  case,  it  had  been  charged 
that  these  agents  of  the  corporation  had  knowingly,  intentionally, 
willfully,  and  maliciously  done,  or  omitted  to  do,  any  act  for  the 
purpose  of  injuring  the  deceased  or  anybody  else,  then  the  only 
questions  would  be,  was  the  act  done  or  omitted  as  charged?  and, 
did  the  knowledge,  the  intention,  the  will,  or  the  malice  exist 
when  the  act  was  done  or  omitted  ?  But  when  the  question  is: 
Did  these  servants  of  the  road,  without  any  intention  whatever, 
and  through  mere  negligence  and  carelessness,  omit  to  g^ve  these 
signals  on  that  occasion  ?  we  think  the  inquiry  was  properly 
made  as  to  what  they  had  done  before  in  that  regard,  or  whether 
they  had  or  had  not  grown  habitually  negligent  of  the  require- 
ments of  the  road  in  that  particular.  In  this  view  of  the  case,  we 
think  the  evidence  was  admissible,  not  as  evidence  of  character, 
not  as  evidence  of  fitness  or  unfitness,  but  simply  as  having  some 
tendency  to  show  that  on  this  particular  occasion  these  agents 
were  more  probably  negligent  and  careless,  because  they  had 
before  frequently  neglected  the  same  duty  with  impunity,  and 
had  thus  become  habitually  negligent  in  that  regard." 

These  views  of  the  Supreme  Judicial  Court  of  New  Hampshire 
seem  to  us  to  be  correct ;  and  applying  them  to  the  case  at  bar, 
they  solve  the  point  now  under  discussion  in  favor  of  the  ruling 
of  the  court  below.  The  two  cases  of  Largan  v.  Cent.  Pac.  R.R. 
Co.,  40  Cal.  272,  and  Martinez  v.  Planel,  36  Cal.  578,  cited  by 
appellant,  are  not  in  point. 

It  may  be  remarked,  generally,  that  unless  the  case  falls  within 
some  well-recognized  class  of  exceptions,  an  evidentiary  fact  is 
relevant  to  the  principal  fact  when  the  former  tends  to  show  that 
the  latter  probably  did  or  did  not  occur ;  and  mere  remoteness 
usually  goes  to  the  weight  and  not  to  the  admissibility  of 
evidence. 

Some  other  points  are  made  in  the  record,  but  the  two  above 
noticed  are  the  only  ones  discussed  in  the  briefs.  We  see  no 
error  that  would  warrant  a  new  trial. 

Judgment  and  order  affirmed. 
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FRANKLIN  V.  SOUTHERN  CALIFORNIA  MOTOR 

ROAD  COMPANY.  (0 

Supreme  Courts  Calif ortday  Jtdy^  1890. 

[Reported  in  85  Cal.  63.] 

DUTY  OF  RAILROAD  COMPANY  TO  PROTECT  PASSENGERS 
AGAINST  DANGER  IN  ALIGHTING.— A  raUroad  company  that 
carries  a  passenger  beyond  and  away  from  ail  its  usual  stopping  places 
and  to  a  place  where  there  are  no  accommodations  for  passengers  to  get 
on  or  off  its  cars,  and  where  there  is  special  risk  and  hazard  because  of 
the  switching  of  the  engine,  must  use  every  precaution  for  the  protection 
of  the  passenger  against  the  danger  of  the  moving  engine,  and  whether  it 
did  so  or  not  was  a  proper  question  to  be  submitted  to  the  jury. 

CONTRIBUTORY  NEGLIGENCE— QUESTION  FOR  JURY.— It  was 
also  a  question  for  the  jury  to  determine  whether  the  passenger  with 
snch  knowledge  as  she  possessed  of  the  peril  of  the  place,  and  with  the 
presumptions  she  was  entitled  to  indulge  as  to  the  degree  of  care  which 
the  employees  of  the  company  would  exercise  for  her  protection,  was  her- 
self guilty  of  negligence  which  proximately  contributed  to  her  injury. 

Negligence  is  not  absolute,  but  is  relative  to  the  circumstances  sur- 
rounding the  case.     It  always  relates  to  some  circumstance  of  time, 
place  and  person,  and  whether  there  was  contributory  negligence  in  any 
given  case  it  is  generally  the  province  of  the  jury  to  find  from  the  facts- 
and  circumstances. 

WHEN  NONSUIT  SHOULD  BE  GRANTED.— Nonsuit  on  the  ground 
of  contributory  negligence  should  only  be  granted  when,  giving  the  plain- 
tiff the  benefit  of  all  controverted  questions,  it  is  apparent  to  the  court 
that  a  verdict  in  his  favor  must  be  set  aside. 

WHEN  NEGLIGENCE  CANNOT  BE  IMPUTED  TO  PASSENGER.— 
Carriers  owe  more  than  an  ordinary  duty  to  their  passengers  and  neg- 
ligence cannot  be  imputed  to  a  passenger  who  does  not  anticipate  cul- 
pable negligence  on  the  part  of  the  carrier.  The  passenger  has  a  right 
to  act  on  the  presumption  that  the  carrier's  employees  will  use  the 
degree  of  care  which  persons  of  ordinary  prudence  are  accustomed  to- 
employ  under  similar  circumstances. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.     The  facts  appear  in  the  opinion. 

RoLFE  &  Freeman  and  H.  M.  Willis,  for  appellant,  cited  : 
Glascock  V.  C.  P.  R.R.  Co.,  73  Cal.  141 ;  Fleming  v.  W.  P.  R.R. 
Co.,  49  Cal.  253 ;  Wilcox  v.  Rome,  etc.  R.R.  Co.,  39  N.  Y.  358;. 

I*  Cited  in  Benson  v.  Cent.  Pac.  R.  Co.,  98  Cal.  45,  51,  2  Am.  Ne|^» 
Cas.201. 
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\oo  Am.  Dec.  440;  Ernst  v.  H.  R.  R.R.  Co.,  39  N.  Y.  61  ; 
\oo  Am.  Dec.  405;  Harty  v,  C.  P.  R.R.  Co.,  42  N.  Y.  468; 
Cleveland,  etc.  R.R.  Co.  v.  Elliott,  28  Ohio  St.  341 ;  Penn.  Co.  z/. 
Rathgeb,  32  Ohio  St  66. 

Waters  &  Gird  and  Frank  F.  Oster,  for  respondent,  cited : 
Ringgold  V,  Haven,  i  Cal.  117;  Dalrymple  v,  Hanson,  i  Cal.  127; 
Mateer  t/.  Brown,  i  Cal.  222;  Field  on  Dam.  519;  Alvarado  z'. 
De  Celis,  54  Cal.  588 ;  Board  v.  Martin,  57  Cal.  139;  Leahy  x/. 
S.  P.  R.R.  Co.,  65  Cal.  150;  Richardson  v.  Kier,  34  Cal.  63 ;  91 
Am.  Dec.  681  ;  Needham  v,  S.  F.  &  S.  J.  R.R.  Co.,  37  Cal.  410 ; 
Fernandes  v,  Sacramento  City  R.R.  Co.,  52  Cal.  45 ;  Chidester  "v. 
Consol.  Ditch  Co.,  59  Cal.  197;  Petty  v.  Hannibal,  etc.  R.R.  Co., 
^8  A.  &  E.  R.R.  Cas.  618 ;  Long  Island  Co.  v.  Greany,  24  A.  &  E. 
R.R.  Cas.  473  ;  Moore  v.  Murdock,  26  Cal.  522  ;  Rudd  v.  Davis, 
3  Hill,  287  ;  Geary  v.  Simmons,  39  Cal. 232  ;  Schierhold  v.  N.  B.  & 
M.  R.R.  Co.,  40  Cal.  447  ;  Fairchild  v.  Cal.  Stage  Co.,  13  Cal.  599 ; 
Jamison  v,  San  Jose,  etc.  R.R.  Co.,  55  Cal.  593,  596;  Hutchin- 
son on  Carriers,  §§  499,  502,  503,  612,  615  ;  Robinson  v,  W.  P. 
R.R  Co.,  48  Cal.  420 ;  McGuire  v,  H.  R.  R.R.  Co.,  2  Daly,  76 ; 
Hurlburt  v.  N.  Y.  etc.  R.R.  Co.,  40  N.  Y.  145  ;  Green  ik  Erie 
R.R.  Co.,  1 1  Hun,  333  ;  Beach  on  Contributory  Negligence,  ^  57 ; 
Gonzales  v.  N.  Y.  etc.  R.R.  Co.,  39  How.  407 ;  Armstrong  v,  N. 
Y.  etc.  R.R.  Co.,  66  Barb.  437 ;  Dickens  v.  N.  Y.  etc.  R.R.  Co.,  i 
Keyes,  28  ;  Warren  v,  Fitchburg  R.R.  Co., 8  Allen,  227  ;  85  Am. 
Dec.  700;  State  v.  Bait.  etc.  R.R.  Co.,  35  A.  &  E.  R.R.  Cas.  412; 
Chaff ey  v.  Boston  &  L.  R.R.  Co.,  104  Mass.  108 ;  Plopper  v,  N. 
Y.  etc.  R.R.  Co.,  13  Hun,  625  ;  McQuilken  v.  Cent.  Pac.  R.R.  Co., 
64  Cal.  463  ;  Brassell  v.  N.  Y.  etc.  R.R.  Co.,  84  N.  Y.  241 ;  Fowler 
V,  B.  &  O.  R.R.,  8  A.  &  E.  R.R.  Cas.  480;  Shear.  &  Redf.  on 
Neg.  ^  28;  Ernst  v,  H.  R.  R.R.  Co.,  35  N.  Y  9;  Morrissey  r. 
Wiggins  Ferry  Co.,  47  Mo.  521. 

Fox,  J, — Action  for  personal  injuries.  Verdict  and  judgment 
for  $1,750  in  favor  of  plaintiff,  from  which  defendant  appeals,  the 
case  coming  up  on  the  judgment  roll,  which  includes  the  evidence 
embodied  in  a  bill  of  exceptions. 

On  the  trial  it  was  admitted  that  the  defendant,  a  corporation, 
owns  and  operates  a  motor  railroad  running  from  San  Bernardino 
to  Colton.  The  proof  shows  that  the  road  is  operated  with  cars 
propelled  hy  steam-power. 
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Two  points  are  presented  and  insisted  on  upon  the  appeal :  i . 
That  the  court  erred  in  denying  defendant's  motion  for  a  non- 
smt;  2.  That  the  evidence  is  insufficient  to  justify  the  verdict. 

I.  It  was  shown* on  behalf  of  plaintiff  that  on  the  morning  of 
June  30,  1888,  she  entered  the  car  of  defendant  at  San  Bernar- 
dino as  a  passenger  to  be  transported  thence  to  Colton.  Owing 
to  some  difficulty  in  making  change,  her  fare  was  not  paid  in 
advance,  but  it  was  paid  at  Colton,  before  she  attempted  to  alight 
from  the  car.  No  question  is  made  but  that  she  was  a  regular 
passenger,  and  had  all  the  rights  of  transportation,  care  and  pro- 
tection that  is  due  to  any  passenger  traveling  by  railroad.  The 
load  of  defendant  enters  Colton  from  the  north  by  way  of  Conn 
Street  At  the  northwest  corner  of  Conn  and  Front  Streets,  com- 
monly called  Thompson's  Comer,  was  situate  the  office  of  the 
company  for  the  town  of  Colton,  and  that  corner  was  proved  and 
in  ai]g[ument  is  conceded  to  have  been  the  usual  stopping  place 
for  the  car.  The  conductor  was  notified  by  plaintiff  and  her 
escort  of  her  desire  to  get  off  the  car  at  that  place.  The  track  of 
the  road  continues  south  along  Conn  Street,  across  First  Street, 
and  then  turns  to  the  west  on  a  strip  of  land  known  as  the  Rail- 
road Reservation,  being  a  strip  of  open  ground  lying  between 
First  Street  and  the  track  of  the  Southern  Pacific  Railroad  Com- 
pany. This  entire  strip  of  ground  is  used  much  as  a  street  the 
track  of  defendant's  road  traversing  its  entire  length,  and  the 
I^cc  being  open  in  common  with  Front  Street  and  used  by  the 
public  in  driving  vehicles  over  it  to  and  from  the  Southern  Pacific 
Railroad  depot.  At  about  one  hundred  and  forty  feet  west  of  the 
west  line  of  Conn  Street  there  is  a  platform  along  the  southerly 
side  of  the  track  of  defendant's  road,  where  the  cars  of  defendant 
stop  to  discharge  and  receive  passengers  to  and  from  the  Southern 
Pacific  depot.  At  about  two  hundred  and  forty  feet  west  of  this 
platform  there  is  an  automatic  switch,  by  means  of  which  the  cars 
<rf  defendant,  without  stopping,  are  switched  off  onto  a  track 
running  at  a  distance  of  between  three  and  four  feet  north  of  and 
parallel  with  the  main  track  for  a  distance  of  about  one  hundred 
^d  eighty  feet,  where  it  again  connects  with  the  main  line,  which 
continues  still  to  the  west  about  ninety  feet  and  enters  an  engine- 
l*oose.  a'so  belonging  to  or  used  by  defendant  (These  distances 
«c  computed   from  a  diagram    accompanying    the    transcript) 
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Reaching  Colton,  defendant  runs  its  trains  onto  the  side  tracks 
slackens   its   speed,  uncouples  without  stopping,   and   runs    the- 
engfine  forward  onto  the  main  track,  the  brakeman  stopping  the 
coach  on  the  side  track.     Sometimes  the  engine  runs  into  the 
engfine-house,  and  sometimes  it  stops  on  the  main  track  without 
going  into  the  engfine-house,  but  it  always  comes  to  a  stop,  and 
usually  remains  some  little  time  oiling  up,  or  the  like.     It  then 
runs  down  the  main  track  to  the  eastern  end  of  the  switch,  runs- 
up  the  side  track,  and  couples  onto  the  coach,  when  the  train   is 
ready  for  its  return  trip.     It  will  thus  be  seen  that  this  point  west 
of  the  platform  is  practically  the  switching- yard  of  the  defendant. 
When  plaintiff  and  her  escort  entered   the   car  at   San    Ber- 
nardino they  notified  the  conductor  that  they  wished  to  get  off 
at  Thompson's  Corner.     Upon  approaching  that  point,  observing 
that  the  train  did  not  begin  to  slow  down,  they  arose  from  their 
seats  and  signaled  the  conductor,  when  he  asked  them  if  they 
wished  to  get  off  there.     To  this  they  answered  in  the  affirma- 
.tive,  but  by  that  time  the  car  had  passed  that  station,  and  the 
conductor  said  he  would  stop  at  the  next  station,  which  was  the 
platform  aforesaid.     The  train,  however,  did  not  stop  at  the  plat- 
form, but  was  run  forward  and  onto  the  side  track,  where  the 
engine  was   uncoupled,  without  stopping,  and   run   forward,   as- 
usual,  onto  the  main  track  west  of  the  switch,  the  coach  being- 
stopped  by  the  brakeman  about  midway  between  the  two  ends- 
of  the  switch  or  side  track.     At  that  point  there  was  no  plat- 
form on  either  side  for  the  accommodation  of  passengers  getting 
off  or  onto  the  cars.     The  coach  was  divided  into  two  compart- 
ments by  a  dead- wall  crossing  the  same  from  side  to  side.     The 
plaintiff  and  conductor  were  in  the  rear  or  most  easterly  com- 
partment, and  the  brakeman  on  the  platform  at  the  west  end  of  the 
car.    From  the  rear  compartment  no  person  could  see  anything  to 
the  west,  on  either  the  main  or  side  tracks.    As  the  coach  came  to 
a  stop,  the  plaintiff  rose,  and,  having  in  the  mean  time  found  some 
coin,  paid  the  conductor  her  fare,  receiving  some  small  change  in 
return,  and  immediately  went  to  the  rear  door  and  alighted  on  the 
south  side,  her  home  being  across  all  the  tracks  of  both  roads,  on 
the  south  side,  and  some  little  distance  therefrom.     Her  escort 
stopped  a  moment  to  speak  to  the  conductor,  and  then  followed 
her.     As  he  started  to  step  down  from  the  platform,  by  leaning 
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forward  and  looking  outside  the  coach  to  the  westward,  he  saw  the 
engine  coming  down  the  main  track,  and  very  near  to  plaintiff, 
who  was  at  the  moment  walking  away  from  the  platform,  and 
about  to  cross  the  main  track,  less  than  three  feet  from  the  side 
of  the  coach.  He  gave  a  warning  outcry,  and  simultaneously  the 
plaintiff  felt  the  motion  of  the  atmosphere  made  by  the  approach- 
ing engine,  and  casting  her  eyes  in  that  direction,  saw  the  engine 
almost  immediately  upon  her.  She  threw  herself  backward  to 
avoid  it,  but  it  was  too  late,  and  she  was  struck  down  by  the 
engine  and  dragged  several  feet,  and  rolled  over  once  or  twice, 
receiving  personal  injuries  for  which  damages  are  claimed  in  this 
action.  Some  of  the  witnesses  on  the  part  of  the  plaintiff  testify 
that  no  bell  was  rung  or  whistle  sounded ;  all  testify  that  they 
h»ird  none;  and  there  is  no  pretense  that  the  plaintiff  was 
warned  or  cautioned  by  any  person  of  the  approach  of  the 
engine  or  against  getting  off  on  that  side.  The  engine  made  no 
star  on  this  occasion  at  the  west  end,  but  as  soon  as  it  had  passed 
the  switch  and  come  to  a  halt,  reversed,  and  came  immediately 
hack  down  the  main  track.  But  a  few  moments  intervened 
between  the  time  the  coach  came  to  a  halt  and  the  time  plaintiff 
was  struck  by  the  engine. 

The  evidence  presenting  this  state  of  facts  at  the  close  of  plain- 
tiff's case  in  chief,  defendant  moved  for  a  nonsuit,  on  the  ground 
that  plaintiff  had  failed  to  prove  a  sufficient  case  for  a  jury ;  that 
the  eridence  failed  to  show  negligence  on  the  part  of  the  defend- 
ant; and  on  the  further  ground  that  the  evidence  did  show  con- 
tributory negligence  on  the  part  of  plaintiff,  which  was  the  proxi- 
mate cause  of  the  injury  she  received.  The  court  denied  the 
motion,  and  defendant  excepted. 

There  was  no  error  in  denying  this  motion.  The  evidence 
tending,  as  it  did,  to  prove  the  material  allegations  of  the  com- 
plaint, it  was  a  proper  case  for  the  jury.  Alvarado  v.  De  Cells, 
54Cal.  588 ;  Leahy  v,  S.  P.  R.R.  Co.,  65  Cal.  150.  Negligence 
is  not  absolute,  but  is  relative  to  the  circumstances  surrounding 
the  case.  Richardson  v,  Kier,  34  Cal.  63  ;  91  Am.  Dec.  681  ; 
Xeedham  v.  S.  F.  &  S.  J.  R.R.  Co.,  37  Cal.  410.  It  always  re- 
ntes to  some  circumstance  of  time,  place,  and  person,  and  whether 
there  was  contributory  negligence  in  any  given  case  is  generally 
A  question  for  the  jury  to  pass  upon  and  determine.     Jamison  v. 
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S.  J.  &  S.  C.  R.R.  Co.,  55  Cal.  593.  It  is  generally  an  inferen 
from  facts  and  circumstances,  which  it  is  the  province  of  the  jt 
to  find,  and  nonsuit  on  the  ground  of  contributory  negligee  r 
should  only  be  granted  whien,  giving  the  plaintiff  the  benefit  of 
controverted  questions,  it  is  apparent  to  the  court  that  a  verdict 
his  favor  must  be  set  aside.  Schierhold  v,  N.  B.  &  M.  R.  R.  C 
40  Cal.  447. 

The  cases  cited  by  appellant  in  support  of  the  motion  are  n 
parallel  cases.  They  are  most  of  them,  if  not  all,  cases  of  stra.] 
gers  or  persons  acting  independently,  and  having  no  relation 
the  defendant — cases  of  persons  toward  whom  the  defenda.] 
owed  no  duty  other  than  that  which  all  persons  owe  to  each  oth< 
under  like  circumstances  of  meeting  by  chance — not  cases  involi 
ing  the  duties  and  obligations  of  a  carrier  to  a  passenger.  Cai 
riers  owe  more  than  an  ordinary  duty  to  their  passengers  (Jam: 
son  V,  S.  J.  &  S.  C.  R.R.  Co.,  supra) ;  and  negligence  cannot  b 
imputed  to  a  passenger  such  as  this  plaintiff  was,  for  that  she  di< 
not  anticipate  culpable  negligence  on  the  part  of  the  carriei 
She  had  a  right  to  act  on  the  presumption  that  the  employees  o 
the  defendant  would  use  the  degree  of  care  which  persons  o 
ordinary  prudence  are  accustomed  to  employ  under  the  same  o 
similar  circumstances.  Robinson  v,  W.  P.  R.R.  Co.,  48  Cal.  421 
In  this  case  the  defendant  had  negligently  and  wrongfully  car- 
ried  the  plaintiff  beyond  and  away  from  all  its  usual  stopping 
places,  where  it  was  accustomed  to  receive  or  discharge  passen- 
gers, into  what  was  practically  its  switching-yard,  where  there  were 
no  accommodations  for  passengers  to  get  on  or  off  its  cars,  and 
to  a  point  where  defendant  knew,  though  the  plaintiff  may  not 
have  known,  that  there  was  special  risk  and  hazard.  Under  such 
circumstances  it  was  defendant's  duty  to  use  every  precaution  for 
her  protection.  Whether  it  did  so  or  not  was  a  proper  question 
to  be  submitted  to  the  jury ;  and  it  was  equally  for  the  jury  to 
determine  whether  she,  with  such  knowledge  as  she  possessed  of 
the  peril  of  the  place,  and  with  the  presumptions  she  was  entitled 
to  indulge  as  to  the  degree  of  care  which  the  employees  of  defend- 
ant would  exercise  for  her  protection,  was  herself  guilty  of  neg- 
ligence which  proximately  contributed  to  her  injury. 

2.  We  have  carefully  examined  the   evidence,  and  find  that 
there  is  evidence  to  support  the  verdict.     Indeed,  on  all  the  most 
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important  points  in  the  case,  it  seems  to  be  without  substantial 
conflict     The  judgment  cannot,  therefore,  be  disturbed  on  the 
ground  of  insufficiency  of  evidence. 
Judgment  affirmed. 

NAGLE  V.  CALIFORNIA  SOUTHERN  RAILROAD 

COMPANY. 

Supreme  Court,  California,  February  Term,  1891. 
[Reported  in  88  Cal.  86.] 

DUTY  OF  CARRIERS  OF  PASSENGERS.— A  railroad  company,  as  a 
carrier  of  passengers,  is  responsible,  as  far  as  human  care  and  foresight 
will  go,  for  the  utmost  care  and  diligence  of  very  cautious  persons,  and, 
therefore,  for  the  slightest  neglect,  but  it  cannot  be  held  to  the  responsi- 
bility of  warranting  the  safety  of  its  passengers  at  all  events. 

CONTRIBUTORY  NEGLIGENCE— DETERMINED  BY  COURT.— It  is 
for  the  court  on  the  undisputed  facts  to  determine  if  the  plaintiff  was 
guilty  or  not  of  contributory  negligence. 

WHEN  NONSUIT  NOT  PRECLUDED.— The  fact  that  the  burden  of 
proof  is  on  the  defendant  to  show  contributory  negligence  on  the  part  of 
the  plaintiff  does  not  preclude  a  nonsuit  whenever  the  evidence  of  the 
plaintiff  so  conclusively  establishes  a  defense  that  the  court  would  grant 
a  new  trial  in  case  of  a  verdict  in  his  favor  upon  like  evidence. 

INJURED  WHILE  ALIGHTING  FROM  TRAIN— CONTRIBUTORY 
NEGLIGENCE. — A  passenger  who,  while  the  train  is  halting  a  moment 
upon  a  trestle,  and  without  any  intimation  from  the  trainmen  that  it  is 
bis  stopping  place,  alights  hurriedly  in  the  dark,  without  carefully  iook- 
ing  for  a  place  to  alight,  and  is  injured  in  so  alighting,  is  guilty  of  con- 
tributory negligence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Diego 
County,  and  from  an  order  denying  a  new  trial.  The  facts  appear 
in  the  opinion. 

J.  E.  Deakin  and  Deakin  &  Story,  for  appellant,  cited: 
Cooley  on  Torts,  642,  643  ;  Shear.  &  Redf.  on  Neg.  4th  ed.  495,. 
519.  521 ;  Fairchild  v.  Cal.  Stage  Co.,  13  Cal.  605  ;  Boyce  v.  Cal. 
Stage  Co.,  25  Cal.  469;  Terre  Haute,  etc.  R.R.  Co.  v.  Buck,  96 
Ind.  346;  49  Am.  Rep.  183;  Cooley  on  Torts,  375;  Griffin  v. 
Willow.  43  Wis.  509,  512  ;  Robinson  v,  W.  P.  R.R.  Co.,  48  Cal. 
422 ;  Strang  v,  S.  &  P.  R.R.  Co.,  61  Cal.  328 ;  Dufour  v,  C.  P.  R.R. 
Co-,  67  Cal.   322 ;  Delaney  v.  Milwaukee,  etc.  R.R.  Co.,  24  Wis^ 
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586;  Tabcr  v.  Delaware,  etc.  R.R.  Co.,  71  N.  Y.  489;  Jamison  v 
S.  J.  etc.  R.R.  Co..  55  Cal.  598. 

A,  Brunson,  for  respondent,  cited:  Lamb  v.  Reckamationi 
Dist,  73  Cal.  131  ;  2  Am.  St  Rep.  775. 

Foote,  C. — The  plaintiff  brought  this  action  to  recover 
damages  for  injuries  caused  to  him  by  the  alleged  carelessness 
and  negligence  of  the  defendant  After  the  introduction  of  the 
plaintiffs  evidence,  a  jury  having  been  waived,  the  defendant 
moved  for  a  nonsuit,  which  was  granted.  From  the  judgment 
rendered  in  the  premises,  and  an  order  denying  a  new  trial,  this 
appeal  was  taken. 

The  facts  as  they  apf)ear  in  the  evidence  of  the  plaintiff  are, 
that  on  Sunday  night,  April    15,  1888,  he  was  traveling  on   the 
defendant's  railroad;  had  bought  his   ticket   at   San    Diego  for 
La  Jolla,  a  station  on  that  road.     He  had  been  on  this  journey 
before,  in   the  daytime,  and   knew  that   at  La  Jolla  there  was 
a  platform  to  get  out  upon,  and  that  it  had  a  shed  over  it,  and  the 
ground  was  level  around  the  station  at  that  point     In  going  from 
San  Diego. to   La   Jolla   before,  he    knew   the    train    had  only 
made  three  stops — at  Old  Town,  Morena,  and  La  Jolla.    There 
were  five  other  persons  with  him  on  the  present  trip,  passengers 
to  La  Jolla.    He  did  not  know  whether  there  were  lights  about  La 
Jolla  and  the  station  at  night.     The  train  stopped  some  time  at 
Old  Town  to  water  or  coal ;  it  then  stopped  at  Morena.      After 
this  it  again  stopped;  he  did  not  "know  what  for.'*     Everybody 
got  astir  in  the  car,  and  **  the  men  allowed  this  was  La  Jolla."  There 
was  a  kind  of  rush ;  that  is,  of  the  men  in  the  car  who  had  to 
get  off  at  La  Jolla,  thinking  they  were  there.     The  man  along- 
:$ide  of  the  plaintiff  stood  up;  the  latter  sat  still  until  the  train 
<:ame  to  a  stop.    The  man  said ;     "  You  had  better  get  out  quick ; 
the  train  don't  stop  a  minute."      The  plaintiff  got  out,  and  in 
doing  so,  "walked  right  off,  and  went  downf  a  caiion,  as  our  car 
was  standing  on  a  trestle-work."     He  did  not  know  how  long  this 
was  after  leaving  Morena,  or  how  far  this  place  was  from  La 
Jolla.      He  thought  he  was  walking  down  the  steps  to  **  the  plat- 
form," instead  of  which  he  went  down  the  caiion.     He  fell  ten  or 
twelve  feet ;  nobody  else  got  out ;  he  sprained  his  ankle  and  suf- 
fered other  injuries. 

On  cross-examination,  he  did  not  seem  to  be  certain  that  the 
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train  did  stop  at  Morena,  or  how  long ;  when  the  whistle  blew  he 
<lid  not  see  the  conductor,  the  latter  having  taken  up  the  plain- 
tiff's ticket  before  the  train  stopped ;  nor  did  he  see  any  of  the 
trainmen  when  he  walked  off.  The  whistle  was  blown  sharply, 
but  how  many  times  he  did  not  remembei'.  On  redirect  exami- 
nation he  knew  that  the  train  stopped  twice  after  leaving  San 
Di^o  before  reaching  the  trestle,  once  at  Old  Town  and  once  at 
Morena. 

The  plaintiff  thought  the  distance  from  where  he  walked  off  to 
La  JoUa  "must  have  been  a  couple  of  miles." 

His  brother,  also  a  witness  for  him,  stated  that  it  might  be  "  in 
the  neighborhood  of  a  mile,"  it  may  be  a  little  more  or  less,  and 
that  he  had  heard  it  was  about  four  miles  between  Morena  and 
La  JoUa.  He  and  the  other  men  in  company  thought  the  stop 
was  for  La  Jolla.  There  had  been  no  warning  that  they  were 
going  to  stop,  or  that  they  must  keep  their  seats.  "  From  habit 
of  getting  off  at  the  third  stopping  place,  we  made  the  move  to 
get  off  there." 

On  cross-examination,  he  thought  the  distance  to  La  Jolla  from 
where  the  plaintiff  stepped  off  was  more  than  a  mile.  He  heard 
no  whistle,  and  the  train  stopped  on  the  trestle  perhaps  a  minute. 
At  the  time  the  train  stopped,  neither  conductor  nor  trainmen  were 
in  the  car. 

Three  of  the  company  went  out  at  one  door  of  the  car  and 
three  at  the  other.  Another  witness  for  plaintiff  testified  that  the 
night  was  rather  dark ;  that  the  third  stop,  which  they  supposed 
to  be  La  Jolla,  was  about  midway  between  Morena  and  La  Jolla ; 
that  is,  about  two  miles  from  either  place.  He  did  not  know  what 
the  train  stopped  for  at  the  third  point;  it  was  **  no  stopping  place 
at  all;  it  was  just  simply  a  stopping  place  for  the  train."  He  got 
uptoget  off  at  a  different  door  from  the  plaintiff,  but  did  not  get 
^'  He  thought  it  "  pretty  hard  to  look  the  length  of  the  car  and 
tcU  the  parties  and  recognize  them."  He  did  not  think  the  train 
stopped  at  the  trestle  ow^x  fifteen  seconds.  It  was  just  about  time 
enough  to  come  to  a  standstill  and  move  on.  "  It  only  came  to  a 
standstill  and  moved."  He  **  judged  "  the  trestle  was  about  mid- 
^y  between  Morena  and  La  Jolla.  He  heard  none  of  the  train- 
men say  it  was  La  Jolla ;  there  was  no  station  called  or  mentioned 
^  any  of  them. 
Vol.  IL— 13 
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Another  witness  swore  that  the  train  stopped  at  Old  Town 
then  at  another  little  station;  "after  that  they  stopped  \vhen 
there  had  been  a  washout ;  they  had  been  working  there,  anc 
they  never  *  hollered  '  for  a  station ;  they  kind  of  checked  uj 
here.  It  was  dark.  We  started  to  get  off.  Mr.  Nagle  (th< 
plaintiff)  got  off,  and  when  he  got  off,  fell."  They  started  sc 
quick  that  he,  having  some  bundles  to  gather  up,  did  not  hav< 
time  to  get  off. 

From  all  this  it  appears  that  the  cause  of  the  stoppage  of  the 
train  was  a  proper  one,  that  due  care  might  be  taken  of  the  whok 
train  and  all  the  passengers  on  it.  As  the  train  was  approaching 
a  washout  where  danger  might  exist,  it  was  the  duty  of  the  con- 
ductor and  trainmen  to  be  at  their  several  stations — at  the  brakes 
and  on  the  lookout — to  see  that  there  was  no  injury  likely  to  resuh 
in  passing  this  dangerous  spot  on  the  road.  They  could  not  per- 
form this  in  the  short  time  of  the  stoppage,  and  also  go  through 
the  cars  to  warn  passengers  not  to  get  out.  For  this  stoppage 
lasted  at  the  most  a  minute,  or,  as  a  witness  said,  not  more  than 
"fifteen  seconds."  If  they  had  acted  as  the  plaintiff  seems  to 
contend  they  should,  and  an  accident  had  happened  to  the 
train,  and  injuries  been  received  by  the  passengers,  then  the 
negligence  of  the  defendant  would  have  been  apparent.  It  was 
evidently  the  habit,  that  of  making  the  third  stop  at  La  JoUa, 
that  induced  the  plaintiff  and  his  companions  to  rush  for  the  door 
and  the  former  to  jump  out  so  quickly  as  not  either  to  attempt  to 
look  out  and  see  if  he  was  at  La  Jolla,  or  apparently  to  use 
any  sort  of  precaution  in  seeking  to  ascertain  at  what  kind  of  a 
place  he  was  stepping  off. 

It  appears  that  no  one  else  got  off,  and  conceding  that  the  two 
persons  immediately  behind  the  plaintiff  did  not  get  off  because 
he  had  stepped  off  into  the  caHon,  yet  it  still  appears  that  none  of 
the  three  at  the  other  door  of  the  car  got  off,  probably  because 
they  saw  that  they  were  not  at  La  Jolla,  or  that  the  place  of  ^he 
stoppage  was  not  a  proper  place  at  which  to  get  off. 

It  does  not  appear  to  have  been  so  dark  but  that  a  person,  by 
the  proper  use  of  his  eyes,  might  have  distinguished  a  canon 
lying  immediately  before  him,  ten  or  fifteen  feet  deep,  from  a 
level  place,  where  there  was  a  platform  and  shed  over  it,  which 
were  to  be  seen  at  La  Jolla.      Instead  of  attempting  to  do  this^ 
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the  plaintiff  heedlessly  jumped  off  the  car,  and  could  not  have 
taken  time  to  look  about  him,  as  it  would  appear. 

The  defendant  cannot  be  held  to  the  responsibility  of  warrant- 
ing the  safety  of  the  plaintiff  at  all  events.  Treadwell  v.  Whit- 
tier,  80  Cal.  585,  586;   13  Am.  St.  Rep.  175. 

It  is  "  responsible,  as  far  as  human  care  and  foresight  will  go, 
for  the  utmost  care  and  diligence  of  very  cautious  persons,  and 
therefore  for  the  slightest  neglect."  Treadwell  «/.  Whittier,  supra. 
It  was  for  the  court,  on  the  undisputed  facts,  to  determine  if 
4e  plaintiff  was  guilty  or  not  of  contributory  negligence.  Glas- 
cock r.  C.  P.  R.R.  Co.,  73  Cal.  137.  And  even  if  the  burden  of 
proof  is  on  the  defendant  to  show  contributory  negligence  on  the 
part  of  the  plaintiff,  this  does  not  preclude  a  judgment  **  by  way 
of  nonsuit,  whenever  the  evidence  of  the  plaintiff  so  conclusively 
establishes  a  defense  as  that  the  court  would  grant  a  new  trial  in 
case  of  a  verdict  in  his  favor  upon  like  evidence."  McQuilken 
v.C  P.  RR.C0.,  50  Cal.  8. 

The  plaintiff  had  no  intimation  from  the  trainmen  that  this  was 
bis  stopping  place,  or  that  he  should  get  off,  but  got  off  appar- 
ently because  some  irresponsible  person  said  it  was  La  JoUa,  and 
perhaps  because  of  the  habit  of  persons  getting  off  there  usually 
» the  third  stopping  place  from  San  Diego.  He  got  off  in  the  dark, 
when  the  best  use  of  one's  eyes  is  necessary,  and  we  must  sup- 
pose that  his  were  good.  He  should  at  least  have  used  them, 
acting,  as  he  was,  upon  his  own  responsibility,  with  sufficient  care 
to  have  "looked  before  he  leaped."  This  is  the  rule,  as  we  think, 
announced  in  Fleming  v,  W.  P.  R.R.  Co.,  49  Cal.  257 ;  Glascock 
I"  C.  P.  R.R.  Co.,  supra. 

Wc  think  the  judgment  and  order  should  be  affirmed,  and  so 
advise. 
V.\xcuEF,  C,  and  Belcher,  C,  concurred. 
Tb«  Court. — For  the  reasons  given  in  the  foregoing  opinion, 
^  judgment  and  order  are  affirmed. 

ALIGHTING  FROM  STREET  CAR— DEFECTIVE  STEP- 
CHARGE  TO  JURY. — In  an  action  for  damages  for  injuries  received 
^2  passenger  while  attempting  to  alight  from  a  street  car  which 
^  a  defective  step  and  was  prematurely  started,  there  was  no  evi- 
^^Dce  tending  to  show  any  negligence  on  the  part  of  the  plaintiff, 
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and  the  court  held^  that  coDsequently  the  following  instruction  to  the 
jury  could  work  no  injury  to  the  defendant :  **  If  you  believe  from  the 
evidence  that  at  the  time  of  the  accident  the  plaintiff  was  guilty  of 
negligence  upon  her  part,  that  contributed  to  produce  the  injurieSf 
and  you  also  believe  from  the  evidence  that  the  defendant  was* 
guilty  of  gross  negligence,  and  that  such  gross  negligence  caused 
the  injuries  complained  of,  then  the  court  instructs  you  that  the 
defendant  is  liable,  notwithstanding  the  contributory  negligence 
of  the  plaintiff." — Supreme  Court,  California^  /^^fy^  1891.     WILSON 

V.  THE   FOURTEENTH  STREET  RAILROAD  COMPANY,  9© 
Cal.  319. 

MORGAN    V.    THE    SOUTHERN    PACIFIC 

COMPANY. 

Supreme  Courts  Caiifornia^  August,  1892. 

[Reported  in  95  Cal.  501.] 

ALIGHTING  FROM  TRAIN -CONTRIBUTORY  NEGLIGENCE— 
In  an  action  for  injuries  caused  by  backing  the  train  after  it  had  stopped 
at  a  station  while  the  plaintiff  was  getting  off,  and  there  is  conflicting 
evidence  as  to  the  length  of  time  between  the  stop  and  the  backward 
movement,  the  question  of  the  plaintiffs  contributory  negligence  in 
leaving  her  seat  when  the  train  first  stopped  was  properly  left  to  the 
jury  to  decide. 

DAMAGES— CHARGE  TO  JURY.— In  such  an  action  it  is  not  error  to 
charge  the  jury  that  ''money  is  an  inadequate  recompense  for  pain" 
where  they  are  also  instructed  that  <'  resulting  pain  is  an  element  of 
damage  to  be  compensated,"  and  that  if  the  plaintiff  was  entitled  to 
recover,  <<the  measure  of  her  recovery  is  what  is  called  compensatory 
damages." 

EXCESSIVE  DAMAGES  -WHEN  VERDICT  WILL  NOT  BE  DIS- 
TURBED.— A  verdict  will  not  be  disturbed  because  excessive  unless  the 
amount  of  damages  is  obviously  so  disproportionate  to  the  injury  proved 
as  to  justify  the  conclusion  that  the  verdict  is  not  the  result  of  the  cool 
and  dispassionate  discretion  of  the  jury. 

RULE  AS  TO  DAMAGES  FOR  INJURY  TO  PERSON. —The  rule  that 
is  applied  in  actions  for  the  death  of  a  relative,  that  the  damages  should 
not  exceed  an  amount  upon  which  the  legal  interest  would  equal  the 
value  of  the  injured  party's  past  earnings  and  probable  future  earnings 
does  not  apply  to  the  case  of  a  plaintiff's  own  person  being  injured. 

A  verdict  for  fifteen  thousand  dollars  for  personal  injuries  sustained 
through  a  railroad  company's  negligence  is  not  excessive. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  The  facts  appear 
in  the  opinion. 

E.  L.  Craig,  Foshal  Walker,  Horace  Hawes,  and  R.  B. 
Carpenter,  for  appellant 

Charles  G.  Lambersox,  J.  W.  Ahern,  and  Lamberson  & 
Taylor,  for  respondent. 

McParland,  J. — This  action  was  brought  to  recover  damages 
for  persona]  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant,  a  railroad  company.  It  is  averred  in  the 
complaint,  that  while  plaintiff  was  in  the  act  of  alighting  from  the 
car  of  defendant,  it  was,  through  the  negligence  of  defendant's 
«er\*ants  and  employees,  suddenly  and  violently  put  in  motion, 
whereby  plaintiff  was,  without  any  fault  on  her  part,  thrown  upon 
the  ground  and  seriously  injured.  The  jury  gave  a  verdict  in 
iavor  of  plaintiff  for  $i5,ocx>,  for  which  amount  judgment  was 
rendered;  and  defendant  appeals  from  the  judgment,  and  from 
an  order  denying  its  motion  for  a  nev/  trial. 

L  The  point  of  appellant  that  the  evidence  was  insufficient  to 
warrant  any  finding  of  liability  on  the  part  of  defendant  for  the 
injury  complained  of  cannot  be  maintained. 

The  accident  happened  at  the  town  of  Delano.  At  that  place 
the  train  usually  stops  with  the  locomotive  at  a  water  tank,  so 
that  water  may  be  taken  for  the  engine  while  passengers  are 
going  off  and  on  the  train.  When  the  train  arrived  on  the  even- 
ing of  the  accident  the  engineer  did  not  succeed  in  stopping  it 
until  the  locomotive  had  gone  about  a  car's  length  beyond  the 
water  tank;  and  he  moved  the  train  back  far  enough  to  bring  the 
engine  at  the  proper  place  to  take  water.  He  testified  that  he 
did  this  immediately,  so  that  there  was  only  a  moment  of  time 
^ween  the  first  stop  and  the  commencement  of  the  backward 
niovement;  and  his  testimony  to  this  effect  was  to  some  extent 
corroborated.  Counsel  for  appellant  contends  that  this  fact  being 
established,  it  follows  that  plaintiff  must  have  been  guilty  of  con- 
tributory negligence;  because,  if  she  had  retained  her  seat  in  the 
car  until  the  train  first  stopped,  as  she  ought  to  have  done,  she 
could  not  have  been  on  the  steps  of  the  platform  when  the  train 
started  back.  It  is  argued  that  she  must  have  been  wrongfully 
<»n  or  near  the  steps  before  the  car  stopped.     But  witnesses  for 
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the  plaintiff  testified  that  it  was  from  a  half-minute  to  a  minute 
after  the  train  stopped  before   it  started  back  ;  plaintiff  testified 
that  she  did  not  leave  her  seat  until  the  car  stopped;  and  another 
witness  testified  that  she  was  not  on  the  platform  when  the  train 
stoppled.     There  was,  therefore,  a  substantial  conflict  of  evidence 
as  to  the  period  of  time  which  elapsed  between  the  stop  and  the 
beginning  of  the  movement  backwards.     Counsel  say  that  it  was 
natural  and  in  accordance  with  the  usual  course  of  things  for  the 
engineer  to  have  immediately  reversed  his  engine  and  started 
back  when  he  found  himself  beyond  the  water  tank ;  that  there 
was  no  reason  for  his  waiting  thirty  or  sixty  seconds  before  doing 
so ;  and  that,  therefore,  the  contrary  testimony  of  plaintiffs  wit- 
nesses should  not  be  considered  as  raising  a  substantial  conflict 
It  could  be  well  argued,  and.  no  doubt,  was  so  argued  to  the  jury, 
that  the  engineer's  version  of  the  affair  was  more  probably  correct 
than  that  of  plaintiff's  witnesses  ;  but,  after  all,  the  question  was 
one  of  probability,  to  be  determined  by   weighing   conflicting 
evidence.     It  was,  therefore,  a  question  fairly  within  the  province 
of  the  jury  to  decide. 

2.  The  court,  in  the  course  of  its  charge  to  the  jury,  used  the 
following  language :  "  Money  is  an  inadequate  recompense  for 
pain  ;  but  as  the  law  can  afford  no  other  redress,  it  aids  the  suf- 
ferer to  obtain  this  in  such  measure  as  a  jury,  dispassionately 
considering  all  the  circumstances  of  the  case,  will  allow;  and 
whether  the  injury  is  the  result  of  negligence  or  direct  personal 
violence,  the  resulting  pain  is  an  element  of  damage  to  be  com- 
pensated. In  other  words,  it  is  an  element  of  compensatory 
damage."  And  appellant  contends  that  the  use  of  the  words 
"  money  is  an  inadequate  recompense  for  pain  *'  constitutes  a 
material  and  reversible  error. 

The  language  objected  to  would,  no  doubt,  be  more  appropriate 
to  social  and  private  conversations  and  disputations  than  to  the 
grave  duty  of  instructing  a  jury,  in  discharging  which  the  utmost 
possible  accuracy  should  be  aimed  at,  and  loose  general  remarks 
avoided.  The  remark  objected  to  is  probably  true  in  a  general 
abstract  sense,  although  it  can  hardly  be  considered  as  specially 
apropos  to  a  charge  in  which  the  jury  are  told  that  money  may  be 
given  as  a  recompense  for  pain.  But  taken  in  connection  with 
other  parts  of  the  instruction,  we  do  not  see  how  the  language 
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objected  to  could  have   influenced  the  jury  to  the  prejudice  of 

appellant   Counsel  contend  that  by  this  language  the  court  invited 

the  jury  to  give  any  sort  of  damages  they  might  see  fit  to  give, 

compensatory  or  exemplary,  and  to  any  amount  within  the  prayer 

of  the  complaint,  and  that  in  effect  it  told  them  that  no  matter 

how  large  their  verdict  might  be,  it  would  still  be  "  an  inadequate 

recompense  for  (plaintiffs)  pain."     But  such  would  be  a  strained 

and  incorrect  construction  of  the  language  used  ;  and  it  is  not  to 

be  presumed  that  a  jury  would  give  it  any  such  meaning.     The 

whole  charge  was  upon  the  theory  that  exemplary  damages  could 

not  be  given ;   and  at  appellant's  request  the  court  expressly 

instructed  the  jury  that  if  plaintiff  was  entitled  to  recover,   "  the 

measure  of  her  recovery  is  what  is  called  compensatory  damages 

— that  is,  such  sum  as  will  compensate  her  for  the  injury  she  has 

sustained."    The  jury  were  correctly  told  that  "  the  determination 

of  the  amount  is  committed  to  the  judgment  and  sound  discretion 

of  the  jury ;  "  and  that  it  should  be  "  in  such  measure  as  a  jury, 

dispassionately  considering  all  the  circumstances  of  the  case,  will 

allow ;  "  and  we  do  not  think  that  the  weight  of  these  instructions 

could  be  lessened  to  any  appreciable  extent  by  the  general  remark 

which  appellant  assails. 

3.  The  most  difficult  question  in  the  case  is  raised  by  appel- 
lant's point  that  the  damages  awarded  by  the  jury  are  excessive. 

The  amount  of  the  verdict  is  certainly  quite  large — larger  than 
we,  if  sitting  as  a  jury,  would  have  felt  it  our  duty  to  g^ve.  But 
that  consideration  alone  is  not  sufficient  to  warrant  us  in  disturb- 
ing the  verdict.  There  is  no  absolute  rule  in  such  a  case ;  and 
about  all  that  can  be  safely  said  on  the  subject  may  be  found  in 
the  opinion  of  the  court  in  Aldrich  v.  Palmer,  24  Cal.  5 1 3,  and 
the  cases  there  cited.  The  general  conclusion,  as  nearly  as  one 
can  hm  formulated,  is  as  there  stated,  namely,  that  a  verdict  will 
not  be  disturbed  because  excessive,  ''  unless  the  amount  of  the 
damages  is  obviously  so  disproportionate  to  the  injury  proved  as 
to  justify  the  conclusion  that  the  verdict  is  not  the  result  of  the 
cool  and  dispassionate  discretion  of  the  jury." 

Cases  are  cited  where  verdicts  for  damages  less  than  the  amount 
awarded  in  the  case  at  bar  have  been  set  aside ;  but  there  are 
niany  cases  where  verdicts  for  larger  amounts  have  been  allowed 
to  stand.     Two  cases  exactly  alike  are  not  to  be  found.     Counsel 
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argue  that  because  i.i  the  case  at  bar  legal  interest  on  the  amour 
of  the  verdict  would  exceed  in  value  plaintifT's  past  earnings,  an 
her  probable  future  earnings  if  she  had  not  been  injured,  there 
fore  the  amount  is  excessive.  But  that  rule  has  never  to  ou 
knowledge  been  applied  to  a  case  where  the  cause  of  action  wa 
the  plaintiff's  own  personal  injury;  it  has  been  applied  only  t 
cases  where  suit  has  been  brought  for  the  death  of  a  relative 
Such  was  the  fact  in  the  authorities  cited  on  the  point  by  appel 
lant.  Cooley  on  Torts,  274;  Railroad  Co.  i'.  BayAeld,  37  Mich 
205 ;  Rose  v.  Railroad  Co.,  39  Iowa,  254. 

The  great  difficulty  in  the  present  case  is  in  determining  thi 
extent  of  plaintiff's  injuries,  or  rather,  what  conclusion  the  jur^ 
had  the  right  to  arrive  at  from  the  evidence  as  to  the  extent  o: 
those  injuries.  As  no  bones  were  broken,  and  there  was  bul 
little  external  evidence  of  injury,  it  is  no  doubt  possible  thai 
plaintiff's  sufferings  from  the  result  of  the  accident,  and  its  injuri- 
ous effect  upon  her  physical  and  mental  health,  may  have  been 
greatly  exaggerated.  But  there  was  direct  testimony  to  the 
points  that  she  was  greatly  injured  in  the  right  arm  and  shoulder; 
that  the  internal  ligaments  of  the  shoulder  joint  were  seriously 
ruptured;  that  she  suffered  great  pain,  and  at  the  time  of  the 
trial,  nearly  two  years  after  the  accident,  still  suffered  great  pain 
in  the  right  arm  and  shoulder,  in  the  back  of  the  head  and  neck, 
and  in  the  chest ;  that  her  memory  was  at  times  impaired ;  that 
she  was  unable  to  earn  a  livelihood,  and  practically  unable  to  do 
or  perform  services  of  any  value ;  that  but  little  progress  had 
been  made  toward  recovery  ;  and  that  her  injuries  would  proba- 
bly be  permanent.  There  was,  no  doubt,  some  evidence  tending 
to  show  that  her  condition  was  not  as  bad  as  above  stated ;  but 
the  issue  as  to  the  extent  of  her  injury  was  one  of  fact,  about 
which  there  was  a  substantial  conflict  of  evidence;  and  we  cannot 
say  that  the  jury  were  not  warranted  in  finding  according  to  the 
direct  testimony  above  referred  to.  And  such  being  the  case, 
we  are  not  prepared  to  say  that  the  verdict  should  be  set  aside 
for  excessiveness  in  the  amount  of  damages. 

There  are  no  other  points  in  the  case  requiring  notice. 
Judgment  and  order  appealed  from  are  affirmed. 
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BENSON  V.  CENTRAL    PACIFIC    RAILROAD 

COVIPANY. 

Supreme  Courts   Calif  or  may  March.   1893. 

[Reported  in  98  Cal.  45.] 

INJURY  TO  PERSON  ON  RAILROAD  TRACK  —  PROXIMATE 
CAUSE-CARRYING  PERSON  BEYOND  STATION.— Stopping  a 
train  an  insufficient  length  of  time  to  permit  a  passenger  to  alight  at  a 
station,  coupled  with  a  direction  from  the  conductor  to  get  off  at  the 
next  station  and  walk  back,  is  not  the  proximate  cause  of  an  injury  to 
the  passenger  who,  while  walking  back  to  the  station  on  the  track  of  the 
railroad  company,  is  struck  by  a  train. 

INJURY  TO  CHILD  ON  RAILROAD  TRACK  IN  CUSTODY  OF 
FATHER— COMPANY  NOT  LIABLE.— When  a  child  six  years  of 
age,  that  was  walking  back  to  a  station  on  the  track  of  a  railroad,  in  the 
custody  of  her  father,  was  first  discovered  by  the  engineer  of  a  train  as 
she  was  being  led  by  her  father  from  the  track  upon  which  the  train  was 
ninning  to  the  parallel  track,  and  after  reaching  the  parallel  track  be- 
came frightened  and  broke  away  from  her  father  and  ran  in  front  of  the 
moving  train,  and  every  effort  was  made  to  stop  the  train  as  soon  as  she 
vas  seen  to  be  in  peril,  there  was  no  evidence  of  negligence  on  the  part 
of  the  railway  company  that  would  make  it  liable  for  the  injury. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  and  from  an  order  denying  a  new 
trial.    The  facts  appear  in  the  opinion. 

Hexrv  E.  Highton  and  L  B.  L.  Brandt,  for  appellant. 

W.  H.  L  Barnes,  for  respondent. 

The  Court. — ^This  action  is  brought  by  the  plaintiff,  an  infant, 
to  recover  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  her  walking  upon  the  roadway  of  defendant,  by  being 
nin  into  by  a  locomotive  operated  by  defendant. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  for 
defendant,  and  the  appeal  is  from  the  judgment  and  from  an  order 
refusing  a  new  trial. 

Plaintiff's  evidence  tended  to  prove  the  following  facts : 

Plaintiff,  a  child  of  but  six  years  of  age,  with  her  father  and 
other  members  of  her  family,  took  passage  on  a  train  of  defendant 
'OrWatt*s  Station,  in  Alameda  County.  As  the  train  approached 
"att's Station,  the  whole  family  rose  and  took  positions  at  the 
^r  of  the  car,  so  as  to  be  able  to  step  off  the  train  without  delay. 
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and  immediately  on  the  stoppage  of  the  train  at  the  station  pro- 
ceeded to  leave  it ;  but  the  stop  was  so  short  that  but  part  of  the  fam- 
ily were  able  to  get  off,  and  the  train  moved  away  with  her  father 
and  the  plaintiff  and  her  brother  still  on  it.     While  the  family  was 
thus  endeavoring  to  get  off,  the  conductor  of  the  train  was  on  the 
platform  of  the  car,  and  when  the  train  began  to  move,  the  father 
asked  him,  "  WTiy  didn't  you  let  me  off  ?  "  and  the  conductor 
thereupon  told  the  father :  "  You  cannot  get  off  here ;   you  have 
got  to  go  to  the  next  station,  only  a  short  distance,  and  you  can 
M-alk  back  when  you  get  to  the  next  station."     When  the  next 
station,   Emery,  was  reached,  the  father,  with  plaintiff  and  her 
brother,  left  the  train.     The  father  had  never  before  been  on  the 
part  of  the   railroad  between   Watt's  and  Emery  Station,  and 
on  stepping  off,  looked  up  and  down  the  railroad.     He  saw  no 
cars.  He  could  observe  no  other  route  than  the  railroad  to  get  back 
to  Watt's  Station,  and  in  fact  there  was  no  other  way,  one  side 
of  the  railroad  right  of  way  being  the  waters  of  the  bay,  and  the 
other  a  slough,  running  through  marsh  and  swamp.     There  were 
two  tracks,  and  supposing  that  if  a  train  should  come  along  behind 
him  it  would  be  on  the  east  track,  as  the  train  which  he  had  just 
left  was  occupying   the  west  track,  the  father   started  to  walk 
southerly  along  the  east  track  to  Watt's  Station,  carrying  the 
baby  on  one  arm  and  holding  plaintiff  by  the  hand ;  and  he  had 
thus  proceeded  for  a  distance  of  five  hundred  or  six  hundred  feet 
south  of  Emery  when  he  heard  a  noise  back  of  him.     Looking 
in  the  direction  of  the  noise  he   saw  a  train,  but  owing  to  the 
-existence  of  a  curve   in  the  road,  it  was  impossible  for  him  to 
-determine  on  which  track  the  train  was  coming.    A  moment  later 
he  looked  again  at  the  train,  and  saw  that  it  was  on  the  east  track, 
the  same  on  which  he  was  walking.     He  then  left  that  track, 
crossing  to  the  west  track,  and  had  entirely  cleared  the  east  track, 
-continuing  all  the  time  to  hold  plaintiff  by  the  hand,  when  the 
plaintiff,  frightened  by  the  approach  of  the  train,  while  ft  was  yet 
one  hundred  and  fifty  or  two  hundred  feet  from  her,  broke  away 
from  her  father,  and  ran  back  to  and  on  the  east  track,  where  she 
was  struck  by  the  flying  train,  and  received  the  injuries  com- 
plained of.     The  accident  happened  in  broad  daylight ;  the  view 
of  the  railroad  between  the  two  stations,  a  distance  of  two  thou- 
sand and  sixty-two  feet,  was  unobstructed,  and  a  person  standing 
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at  either  station  could  see  to  and  some  distance  beyond  the  other ; 
and  a  person  on  the  spot  where  the  plaintiff  and  her  father  were 
when  the  latter  first  heard  the  train,  namely,  six  hundred  feet 
south  of  Emery  Station,  could  easily  be  seen  from  the  latter  place. 
Plaintiff  and  her  father  were,  in  fact,  noticed  by  the  fireman  of  the 
train,  according  to  the  latter's  evidence,  while  they  were  still  on 
the  track  on  which  the  train  was  approaching  them,  and  were  seen 
by  him  to  cross  over  to  the  other  track ;  and  they  were  observed 
by  the  engineer  when  about  one  hundred  yards  from  the  train; 
iK)twithstanding  which,  the  train,  which  had  pulled  out  of  Emery 
Station  at  a  speed  of  fifteen  miles  an  hour,  continued  such  speed. 
No  bell  was  rung  or  whistle  blown,  or  other  signal  given  plaintiff, 
and  no  attention  paid  to  her  presence  on  the  track  until  the  train 
was  wnthin  one  hundred  and  fifty  feet  of  her,  when  an  endeavor 
was  made  to  stop  it,  but  too  late  to  be  of  use. 

To  which  must  be  added  the  uncontradicted  testimony  in- 
troduced by  defendant,  that  when  the  engineer  first  saw  plain- 
tiffs father,  he  was  in  the  act  of  stepping  off  the  track  upon 
which  the  train  was  traveling  toward  the  other  track,  and 
succeeded  in  getting  entirely  clear  of  the  track  and  out  of 
<langer;  and  further,  that  the  eng^ine  was  provided  with  the 
best  equipment  known  for  stopping  the  train.  That  the  engineer 
kept  bis  eye  upon  the  plaintiff  and  her  father,  and,  as  soon  as  she 
unaccountably  broke  from  her  father  and  ran  across  the  track 
in  front  of  the  engine,  every  possible  effort  was  made  to  prevent 
the  injury. 

Appellant  contends  that  various  erroneous  instructions  were 
given  by  the  court  to  her  injury,  and  that  several  instructions 
asked  for  by  her  were  wrongfully  refused — that  because  of  these 
«Tors  the  question  of  negligence  was  not  properly  submitted  to 
the  jury. 

But  we  think  there  was  no  evidence  of  negligence  on  the  part 
^  the  defendant,  and  that  a  verdict  for  the  plaintiff,  had  one  been 
rwidered,  could  not  have  been  sustained ;  and  in  considering  this 
<luestion,  we  shall  adopt  the  rule  laid  down  in  Wilson  v.  S.  P. 
J^R.  Co.,  62  Cal.  1 72,  that  where  the  evidence  of  negligence  con- 
sists of  circumstances  from  which  inferences  may  be  drawn  for  or 
gainst  it,  it  is  the  province  of  the  jury  to  determine  whether  there 
'ws  negligence  or  not 
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There  were  no  houses  along  this  roadway  at  the  point  wher 
the  accident  occurred,  or  for  some  considerable  distance  eithe 
way.  The  roadbed  was  about  twenty-five  feet  wide,  on  one  sid( 
of  which  was  water  and  on  the  other  marsh.  Two  tracks  wen 
laid  over  it.  It  is  a  matter  of  common  knowledge  that  fifteei 
miles  per  hour  is  not  more  than  one-half  the  usual  speed  betweei 
stations  outside  of  cities  and  towns.  No  one  would  think  sucl 
speed  reckless  or  dangerous  under  ordinar>'  circumstances  ove 
this  road  at  that  point.  The  defendant  had  a  right  to  the  use  o 
its  track,  and  may  ordinarily  presume  that  no  one  is  upon  it  to  b< 
injured.  It  owes  to  persons  wrongfully  there  no  duty  to  look  ou 
for  them  that  they  may  not  be  injured.  Whatever  duty  it  owei 
such  persons  arises  after,  and  because  they  have  been  discoverec 
there  by  its  servants. 

When  the  engineer  first  discovered  the  plaintiff,  she  was  in  th€ 
custody  and  control  of  her  father,  and  was  in  the  act  of  stepping 
from  the  track  toward  the  other  parallel  track.  The  party  did  get 
off  and  reach  a  place  of  security.  It  is  difficult  to  see  why\  undei 
such  circumstances,  the  defendant's  engineer  should  have  made 
any  attempt  to  check  the  speed  of  the  train.  Counsel  sugg^est, 
because  of  the  fright  to  the  child,  which  they  assume  should  have 
been  anticipated.  But  the  child  was  apparently  and  in  fact  in  the 
custody  of  a  person  of  mature  years,  her  father,  who  testified  that 
he  held  her  by  the  hand.  Unfortunately  she  broke  from  him  and 
ran  in  front  of  the  engine.  We  do  not  think  this  could  have  been 
anticipated,  or  was  caused  by  any  negligence  on  the  part  of 
defendant's  servants.  As  soon  as  she  put  herself  in  peril  e very- 
possible  effort  was  made  to  prevent  the  injury.  So  far,  we  think, 
negligence  on  the  part  of  defendant  could  not  be  reasonably 
inferred  from  the  circumstances. 

But  appellant's  counsel  contend  that  plaintiff  was  not  wrong- 
fully upon  the  roadway,  but  was  there  through  the  fault  of  de- 
fendant's servants,  who  carried  her  beyond  her  station  in  violation 
of  the  contract  of  defendant,  and  put  her  off  at  another  point  on 
their  road,  telling  her  that  she  could  walk  back.  That  there  was 
no  other  way  to  reach  the  station  save  by  the  roadway,  and  there- 
fore the  acts  of  defendant's  servants  in  failing  to  permit  her 
to  alight  at  Watt's  Station,  and  leaving  her  at  Emery  Station^ 
directly  and  proximately  caused  the  accident 
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The  failure  of  defendant  to  permit  plaintiff  to  alight  at  Watt's 
Station,  leaving  her  at  Emery  Station  instead,  was  a  violation  of 
defendant's  contract  for  which  plaintiff  was  entitled  to  an  action 
for  damages.  She  might  have  insisted  upon  her  contract  and 
perhaps  have  refused  to  alight  anywhere  else,  or  might  have  taken 
the  next  return  train  for  Watt's  Station,  and  insisted  upon  her 
right  to  be  left  at  Watt's  Station  free  of  charge,  but  it  is  difficult 
to  see  how  such  wrong  on  the  part  of  the  defendant  gave  her  a 
right  to  go  back  over  the  track  to  Watt's  Station. 

The  real  contention  here  is  that  defendant,  having  carried  her 
beyond  her  destination  and  left  her,  the  defendant  must  be  held 
to  have  intended  that  she  should  walk  to  the  station,  and  there 
being  no  other  obvious  way,  the  wrong  of  defendant  was  the 
proximate  cause  of  the  danger  to  which  she  was  exposed,  and  as 
a  child  of  six  years  cannot  be  guilty  of  contributory  negligence 
the  defendant  must  be  responsible. 

When  it  was  said  that  there  was  no  other  way  back,  it  must  be 
understood  that  there  was  no  direct  way;  we  cannot  suppose  that 
Emery  Station  was  entirely  isolated  from  the  general  road  system 
of  the  country.  The  testimony  of  plaintiff's  father  also  shows 
that  he  knew  that  a  return  train  was  then  expected  upon  which 
they  could  have  taken  passage. 

The  cases  cited  by  counsel  for  appellant  in  support  of  this  con- 
tention imposed  by  his  contract,  that  is,  to  furnish  a  safe  place  for 
alighting  are  not  applicable.  Hutchinson  on  Carriers,  which  is 
referred  to,  says,  section  617:  "Such  carriers  must  be  equally 
careful  not  to  pass  beyond  the  alighting  platform  station,  and  thus 
to  require  or  make  it  necessary  for  the  passengers  to  alight  with- 
out returning  to  it.  When  this  has  been  done  it  is  a  breach  of  the 
carrier's  contract,  and  the  passenger  may  demand  a  return  to  the 
platform  or  station  before  leaving  the  train;  and  if  the  servant  of 
the  company  in  charge,  without  sufficient  cause,  refuse  to  return 
*ith  him,  but  leaves  him  to  get  back  by  other  means,  the  passenger 
*ill  be  entitled  to  an  action  and  to  the  recovery  of  damages. 
•  If  there  should  be  no  demand  to  be  taken  back  or  refusal 
to  do  so,  and  no  attending  circumstances  of  aggravation,  and  the 
passenger  voluntarily  leaves  the  car,  all  that  the  passenger  could 
rightfully  claim  would  be  compensation  for  the  inconvenience  to 
which  he  has  been  put.  .  .   .     But,  nevertheless,  where  the  pas- 
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;nger   is   carried  past  the  platform,    or  usual  alighting   place, 
nd   is  required  either  expressly  or  impliedly  to  leave  the    car 
ithout  assistance,  and  to  find  his  way  unaided   to  the   station, 
uring  which  time  he  receives  injury,  the  carrier  is  liable." 
This  is  evidently  because  the  passenger  was  left  in  an  uns^^fe 
Dsition.     This  is  made  evident  by  the  cases  cited  in  its  support. 
.   Y.   R,   Co.   V.  Doane,  115  Ind.  435.     A  lady  passenger  was- 
irried  some  forty  rods  beyond  the  station  and  ordered  to  alig'ht. 
he  roadway  was  fenced   by  a  wire  fence.     She  discovered  no- 
ay  of  getting  out  except  to  walk  back  to  the  station.     In  doing- 
>  she  had  to  pass  a  cattle-pit,  into  which  she  fell.     It  is  said  : 
It  is  also  the  duty  of  a  railroad  company  to  provide  suitable 
ations  and  platforms  to  enable  persons  to  enter  its  cars,  and 
issengers  to  safely  alight  when  they   have  accomplished  their 
umey."     It  is  also  said  that  when  passengers  are  required  to 
ight  at  any  other  place  than  the  platform,  the  company  is  liable 
>r  injuries  received  in  leaving  such  place  to  the  same  extent  as 
would  be  for  defects  in  its  own  premises. 

The  facts  in  this  case  and  the  reasoning  of  the  court  clearly 
low  that  it  can  have  no  application  to  the  case  in  hand,  Adams 
R'y  Co.,  100  Mo.  555;  Winkler  v.  R'y  Co.,  21  Mo.  App.  99, 
id  Franklin  i'.  Motor  Road  Co.,  85  Cal.  63,  are  of  the  sanne 
laracterand  have  only  to  be  read  to  show  their  inapplicability  to 
le  case  under  consideration. 

Here  the  plaintiff  was  left  at  a  different  station  from  that  to- 
hich  the  defendant  had  agreed  to  carry  her;  but  she  was  not 
ft  in  a  position  of  danger.  When  she  left  the  car  without  ask- 
g  to  be  carried  back,  and  left  where  she  ought  to  have  been  left, 
e  contract  relation  between  her  and  defendant  ceased.  She 
id  a  right  of  action  against  the  company  for  the  breach  of  their 
mtract,  but  they  owed  her  no  special  care  because  of  it.  It  must 
How  that  the  failure  to  leave  plaintiff  at  Watt's  Station  and 
Trying  her  to  Emery  Station  was  not  the  proximate  cause  of  her 
jury. 

The  order  denying  the  plaintifTs  motion  for  a  new  trial  is 
firmed. 

Hearing  in  Bank  denied. 

Beatty,  Ch.  J.,  dissented  from  the  order  denying  a  hearing  in 
ink. 
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CARR  V.  EEL  RIVER  &  EUREKA  RAILROAD 

COMPANY.  (1) 

Supreme  Court ^  California^  May^  1^93- 

[Reported  in  98  Cal.  366.] 

DUTY  TO  STOP  TRAIN  AT  STATION  A  REASONABLE  TIME  TO 
ALLOW  PASSENGERS  TO  ALIGHT.— It  is  the  duty  of  a  carrier 
of  passengers  to  stop  the  train  a  sufficient  length  of  time  at  a  station  to 
enable  passengers  to  get  on  or  off  in  safety,  and  failing  to  do  so,  and 
injuries  resulting  to  a  passenger  in  the  act  of  alighting,  the  carrier  i& 
guilty  of  negligence  and  is  responsible  in  damages  for  the  injuries  caused 
by  such  negligent  act. 

CARE  REQUIRED  OF  CARRIER.— A  carrier  for  hire  is  bound  to  use  the 
greatest  care  and  diligence  in  the  transportation  of  passengers  consistent 
with  the  carrying  on  of  his  business. 

JUMPING  FROM  MOVING  TRAIN— NOT  NEGLIGENCE.— It  is  not 
negligence /^  j^  for  a  passenger  to  jump  from  a  moving  train.  It  is  for 
the  jury  to  say  whether  the  act  was  justifiable  or  not. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Humboldt 
County,  and  from  an  order  denying  a  new  trial.  The  facts 
appear  in  the  opinion. 

Horace  L.  Smith,  for  appellant,  cited :  Hurt  v,  St.  Louis,  etc. 
R.R.  Co.,  94  Mo.  255;  4  Am.  St.  Rep.  374;  Nunn  v,  Georgia 
R.R.  Co.,  71  Ga.  710;  51  Am.  Rep.  284;  Sevier  z;.  Vicksburg 
S-R.  Co.,  61  Miss.  8;  48  Am.  Rep.  74;  New  Orleans  R.R.  Co. 
t  Statham,  42  Miss.  607;  Raben  v.  Central  Iowa  R*y  Co.,  74 
Iowa,  732;  Central  R.R.  etc.  Co.  v.  Letcher,  69  Ala.  106;  44 
Am.  Rep.  505  ;  Jewell  v,  Chicago,  etc.  R.R.  Co.,  54  Wis.  610 ;  41 
Am.  Rep.  63;  Galveston,  etc.  R.R.  Co.  v,  Le  Gierse,  51  Tex. 
188;  Houston,  etc.  R.R.  Co.  v,  Leslie,  57  Tex.  83;  Lucas  v, 
X  B.  &T.  R.R.  Co.,  6  Gray,  64;  66  Am.  Dec.  406;  Morrison  v. 
ErieR'y  Co.,  56  N.  Y.  302 ;  Burrows  v,  Erie  R'y  Co.,  63  N.  Y. 
556;  Penn.  R.R.  Co.  v.  Aspell,  23  Pa.  St.  147;  62  Am.  Dec. 
323;  Damont  v,  N.  O.  etc.  R.R.  Co.,  9  La.  Ann.  441 ;  61  Am. 
Dec.  214;  R.R.  Co.  v.  Hendricks,  26  Ind.  228;  Dougherty  v, 
C.B.etc.  R.R.  Co.,  86  111.  407 ;  Nelson  v,  A.  &  P.  R.R.  Co.,  68 

I.  Cited  in  Raub  v.  Los  Ang.  etc.  R*y  Co.,   103  Cal.  473,  476,  2  Am* 
%Cas.  214. 
There  is  a  note  to  this  case  in  21  L.  R.  A.  354« 
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sible  in  damages  for  all  the  injuries  caused  the  passenger  by  sue: 
negligent  act. 

"  7.  Should  you  find  from  the  evidence  that  on  the  fourth  da 
of  May,  1890,  plaintiff  was  a  passenger  on  the  train  of  defendai 
from  Alton  to  Rhonerville  Station,  that  the  train  was  stopped  o 
its  arrival  at  Rhonerville  Station  for  passengers  to  leave  the  can 
that  immediately  upon  the  stoppage  of  the  train  the  plaintiff  le: 
her  seat  in  the  car,  and  went  out  upon  the  platform  or  steps  c 
the  car  for  the  purpose  of  alighting;  that  the  defendant  startei 
the  train  before  the  plaintiff  had  time  to  leave  the  car,  and  whil 
she  was  on  the  steps  of  the  car  in  the  act  of  leaving  it,  withou 
giving  her  notice  or  warning ;  and  that  the  plaintiff  was  throwi 
from  the  car  by  its  starting  and  injured  without  fault  on  her  part 
then,  in  that  event,  I  charge  you  that  your  verdict  must  be  fo 
the  plaintiff  for  the  damages  sustained  by  her,  not  exceeding  th< 
amount  claimed  in  the  complaint." 

The   principle  of  law  involved  in  the  foregoing  instructions  is 
the  same,  and,  considering  them  together,  it  is  clearly  stated  and 
entirely  correct.     An  elementary  principle  governing  the  conduct 
of  common  carriers  of  the  character  of  appellant  is  contained  in 
these  charges  of  the  court,  and  that  is,  it  is  the  duty  of  a  railroad 
company  to  stop  its  train  at  a  station  a  reasonable  time  in  order 
that  passengers  may  get  on  and  off  its  cars  with  safety  to  them- 
selves.    The  court  incorporates  an  additional  principle  into  the 
instruction,  to  the  effect  that,  if  such  common  carrier  does  not 
stop  its  train  for  a  reasonable  length  of  time  in  order  that  passen- 
gers may  get  on  and  off,  it  is  guilty  of  negligence  in  starting  the 
train  without  notice  or  warning  that  it  is  about  to  start.     It  is  first 
declared   that  the   railroad  company  must  stop  at  each  station  a 
reasonable  time,  and   if  injury  results  to  passengers  owing  to  its 
failure  so  to  do,  then  it  is  guilty  of  negligence.     Such   being  the 
law,  and  the  soundness  of  the  proposition  cannot  be  doubted,  the 
additional  element  incorporated   into    the   charge    of   the    court 
becomes  self-evident  as  an  unquestioned  legal  principle.      The 
law  demands  of  a  common  carrier  of  passengers  for  hire  that  he 
observe  the   utmost  caution,  characteristic  of  a  very  careful,  pru- 
dent  man.     The  carrier  is   bound   to  use  the  greatest  care  and 
diligence  in  the  transportation  of  passengers,  consistent  with  the 
carrying  on  of  his  business,  and  in  view  of  these  demands  of  the 
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45;  Chidester  v.  Con.  D.  Co.,  59  Cal.  197 ;  Whitsett  v,  R.R.  Ca 
67  Iowa,  150. 

Garontto,  J* — Respondent  recovered  $5,000  damages  for 
personal  injuries,  claimed  to  have  been  sustained  by  her  through 
the  negligence  of  appellant,  and  this  appeal  is  prosecuted  from  the 
juc^ment  and  order  denying  a  motion  for  a  new  trial.  The  fir^ 
count  of  the  complaint  relies  for  a  recovery  upon  the  theory  that 
plaintiff,  a  passenger,  was  not  allowed  a  reasonable  time  to  alight 
from  the  train  at  Rhonerville,  her  point  of  destination,  but .  that 
appellant  negligently  and  carelessly  started  the  train  while  she 
was  upon  the  steps  of  the  coach,  preparatory  to  alighting,  and 
thereby  threw  her  to  the  ground,  causing  permanent  injuries. 

The  second  count  of  the  complaint  is  based  upon  the  allegations 
tbat  appellant  negligently  carried  its  coach  in  which  she  was 
seated  beyond  the  platform  for  the  use  of  passengers  alighting 
from  the  cars  at  said  station,  and  stopped  the  said  coach  at  an 
unsuitable  place  for  passengers  to  alight  therefrom ;  that  respon- 
^t  attempted  to  alight,  but  appellant  failed  to  allow  her 
a  reasonable  time  within  which  to  do  so,  and  while  she  was 
upon  the  steps  of  the  coach,  attempting  to  leave  the  train, 
the  coach  was  started,  she  was  thrown  to  the  ground,  and  the 
injuries  received.  The  answer  denies  negligence  /)on  the  part  of 
the  railroad  company  and  alleges  contributory  negligence  upon 
the  part  of  the  respondent,  in  this,  that  she  attempted  to  alight 
from  the  train  while  it  was  in  motion,  and  after  it  had  started 
from  the  station.  There  was  some  evidence  ofTered  by  appellant 
tending  to  support  its  contention  in  this  regard. 

It  is  claimed  that  the  law  is  not  properly  declared  in  instruc- 
tions 6  and  7,  which  read  as  follows : 

"6.  It  is  the  duty  of  the  carrier  of  passengers  to  stop  the  train 

*  sufficient  length  of  time  to  enable  passengers  to  alight  in  safety, 

*od  to  hold  the  train  still  during  such  time.     It  is  negligence  for 

«c  carrier  to  start  the  train  without  warning  passengers  after 

'^ng  such  stop,  and  before  the  passenger  has  had  a  reasonable 

time  to  leave  the  car.     Should  the  carrier  start  the  train  while 

the  passenger  is  on  the  steps  of  the  car,  in  the  act  of  alighting, 

^thout  giving  sufficient  time  to  alight  and  wthout  giving  notice 

^  ^c  passenger,  whereby  the  passenger  is  thrown  from  the  car 

*^  injured,  then  the  carrier  is  guilty  of  negligence,  and  is  respon*- 
Vou  II.— 14 
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The  legal  principle  enunciated  in  this  instruction  is  attacRe 
as  not  sound,  appellant's  position  being  that  the  act  of  a  passeng^e 
in  jumping  from  a  moving  train  is  negligence /rr  jr,  with  the  ex 
ception  that  by  the  act  of  the  carrier  the  passenger  has  bee 
placed  between  two  dangers,  or  that  some  situation  was  createi 
by  the  carrier  which  interfered  with  his  free  agency,  and  create* 
in  his  mind  a  confidence  that  the  attempt  to  leave  the  moving  trail 
could  be  made  in  safety.  There  is  nothing  inthe-recordinvolvinj 
the  question  of  the  exerise  of  an  immediate  judgment  upon  th< 
part  of  the  respondent  as  to  the  choice  of  one  of  two  impend in| 
dangers,  and  therefore  we  eliminate  that  element  from  the  case 
The  remaining  exception  stated  by  appellant  to  the  general  ruL 
upon  which  he  relies  is  not  made  plain  to  us  by  counsel;  neithe: 
do  we  find  it  recognized  in  the  books.  Appellant's  claims  in  thL 
regard  are  drawn  from  the  facts  of  certain  cases  where  the  passen- 
ger has  been  injured  in  alighting  from  a  train  at  the  suggestion  ol 
the  brakeman  or  conductor.  Such  was  the  case  of  Filer  v.  N.  Y 
Cent.  R.R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327;  but  that  case  and 
others,  which  as  to  the  facts  are  found  in  company,  do  not  recog- 
nize the  rule  of  negligence /rr  jr  by  reason  of  alighting  from  01 
boarding  a  moving  train,  and  do  not  base  their  respective  decisions 
upon  an  exception  to  such  rule  by  reason  of  the  advice  or  sug- 
gestion of  one  of  the  employees  of  the  company.  A  passenger's 
act  in  jumping  from  a  moving  train  may  be  grossly  negligent,  and 
thereby  release  the  carrier  from  all  liability,  notwithstanding  it 
was  done  at  the  suggestion  or  upon  the  assurance  of  safety  by  the 
employee.  The  employee's  advice  at  the  moment  is  in  no  sense 
conclusive  upon  the  passenger  as  to  his  negligence  or  non-negli- 
gence in  jumping  from  the  train.  Like  other  circumstances  sur- 
rounding the  transaction,  it  casts  some  light  upon  the  scene,  and 
thereby  aids  the  court  according  to  the  power  and  brilliancy  of  its 
light  in  each  particular  case  to  determine  what  a  careful,  prudent 
man  would  have  done,  placed  in  the  position  of  the  unfortunate 
passenger.  This  is  all  that  is  decided  in  the  Filer  case,  and  in  no 
sense  does  the  doctrine  there  declared  form  an  exception  to  any 
Ijeneral  principle  found  in  the  law  of  negligence. 

The  earlier  cases  in  many  instances  recognize  the  principle  of 
negligence /rr  j^  in  alighting  from  a  moving  train,  but  modem 
authority   to  a  great  extent  has  supplanted  that  doctrine  with 
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broader  views  upon  the  question.  In  this  case  the  court  carefully 
and  fairly  stated  to  the  jurors  what  in  law  would  constitute 
"negligence"  and  "contributory  negligence"  upon  the  part  of  the 
respondent,  and  with  that  law  in  their  possession  remanded  them 
to  the  jury  room  to  find  the  facts,  and  apply  the  law  to  the  facts. 
Under  the  conditions  surrounding  respondent  immediately  prior 
to  the  injury,  and  to  which  we  have  already  adverted,  conceding 
the  company's  claim  that  respondent  jumped  from  a  moving 
train,  still  we  think  the  case  without  question  justified  the  instruc- 
tions of  which  complaint  is  now  made.  No  trial  court  would  be 
authorized  to  grant  a  nonsuit  upon  the  facts,  and  such  being  the 
case,  the  instruction  was  properly  given. 

Vol.  2  of  the  Am.  &  Eng.  Ency.  of  Law,  762,  says :  "When  a 
passenger,  on  having  been  set  down  or  taken  up  at  the  station  to 
or  from  which  the  railway  has  contracted  to  carry  him,  is  injured 
in  the  attempt  to  board  or  leave  a  moving  train,  the  railway  is 
liable  if  the  person  injured  in  getting  on  or  off  the  train  did  not 
incur  a  danger  obviously  apparent  to  the  mind  of  a  reasonable 
man."  In  the  Filer  case  the  court  supports  the  foregoing  doctrine 
as  follows:  "That  there  was  more  hazard  in  leaving  a  car  while 
in  motion,  although  moving  ever  so  slowly,  than  when  it  is  at  rest 
is  self-evident ;  but  whether  it  is  imprudent  and  careless  to  make 
the  attempt  depends  upon  circumstances  ;  and  where  a  party  by 
the  wrongful  act  of  another  has  been  placed  in  circumstances 
calling  for  an  election  between  leaving  the  cars  or  submitting  to 
an  inconvenience  and  a  further  wrong,  it  is  a  proper  question  for 
a  jury,  whether  it  was  a  prudent  and  ordinarily  careful  act,  or 
whether  it  was  a  rash  and  reckless  exposure  of  the  person  to  peril 
and  hazard."  In  the  well-considered  case  of  Johnson  v.  West- 
chester &  P.  R.R.  Co.,  70  Pa.  St.  357,  the  trial  court  indorsed  the 
principle  of  negligence  per  se^  and  the  Supreme  Court  said : 
"  Instead,  therefore,  of  the  rule  laid  down  by  the  learned  judge, 
he  should  have  left  it  to  the  jury  to  say,  under  all  the  circum- 
stances in  evidence,  whether  the  danger  of  boarding  the  train 
when  in  motion  was  so  apparent  as  to  have  made  it  the.  duty  of 
the  plaintiif  to  desist  from  the  attempt."  To  the  same  effect  is 
the  Louisville  &  Nat.  R.R.  Co.  v.  Crunk,  119  Ind.  542  ;  12  Am. 
St  Rep.  443,  where  the  party  jumped  from  a  train  moving  at  the 
nte  of  four  and  a  half  miles  per  hour,  and  that  was  held  not  to 
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be  negligence /rr  ^r.  See  also  Cent.  R.R.  &  B.  Co.  v.  Miles,  88 
Ala.  256;  Nichols  v.  Dubuque  &  Dak.  R'y  Co.,  68  la.  732  ; 
Penn.  Co.  v.  Marion,  123  Ind.  422  ;   18  Am.  St  Rep.  330. 

Among  other  cases  relied  upon  to  support  appellant*s  position 
is  Jewell  v.  Chicago,  etc.  R.R.  Co.,  54  Wis.  610;  41  Am.  Rep. 
63.  That  case  is  opposed  to  the  views  we  have  expressed  and  to 
the  authorities  we  have  cited.  It  does  not  state  the  better 
doctrine,  and  many  of  the  decisions  from  other  courts  upon  which 
it  relies  for  support  are  not  in  line  with  it  upon  the  facts. 

We  notice  no  other  matters  in  the  record  demanding  our 
attention. 

For  the  foregoing  reasons  let  the  judgment  and  order  be 
affirmed. 


RAUB  V.  LOS  ANGELES  TERMINAL  RAILWAY 

COMPANY. 

Supreme  Courts  Calif orniay  August ^  1894. 

[Reported  in  103  Cal.  473.] 

INJURED  WHILE  ALIGHTING  FROM  TRAIN.— In  an  action  for 
injuries  where  the  evidence  tends  to  show  that  the  station  where  the 
plaintiff  alighted  is  a  regular  station  at  which  passengers  were  accustomed 
to  get  on  and  off  every  day  and  that  the  plaintiff  had  been  informed  by 
the  conductor  that  he  always  stopped  there,  that  when  the  train  reached 
the  station  it  stopped  a  short  distance  beyond  the  platform,  and  while 
the  plaintiff  was  in  the  act  of  getting  off  and  had  reached  the  lower  step 
of  the  car,  the  train  started  without  any  warning,  and  she  was  thrown  to 
the  ground,  the  granting  of  a  nonsuit  is  improper. 

Appeal  from  judgment  of  the  Superior  Court  of  Los  Ange- 
les County,  and  from  an  order  denying  a  new  trial.  The  facts 
appear  in  the  opinion. 

J.  L.  Murphy,  for  appellant. 

Burnett  &  Gibbon,  for  respondent. 

Harrison,  J. — ^The  plaintiff  took  passage  upon  a  car  of  the 
defendant  to  be  transported  from  Glendale  to  De  Camp  station. 
De  Camp  station  is  a  station  upon  the  road  of  the  defendant,  within 
the  limits  of  the  city  of  Los  Angeles,  and  is  printed  upon  the  pub- 
lished time-table  and  list  of  its  stations.  The  defendant  does  not 
issue  tickets  from  Glendale  for  that  station,  but  for  all  stations  or 
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The  defendant  cannot  avail  itself  of  the  failure  of  the  conductc 
to  announce  the  station  before  reaching  it  as  evidence  of  negli 
gence  on  the  part  of  the  plaintiff.  The  evidence  tended  to  sho\ 
that  it  was  a  regular  station  upon  the  road  at  which  passengers  wer 
wont  to  get  on  and  off  every  day,  and,  as  the  plaintiff  had  alway 
been  informed  by  the  conductor  that  he  always  stopped  there,  sh 
was  authorized  to  consider  the  stopping  of  the  train  at  the  statioi 
as  an  invitation  by  the  defendant  to  get  off.  We  held  in  Carr  v 
Eel  River  R.R.  Co.,  98  Cal.  366,  that  it  was  not  negligence /^r  x 
for  a  passenger  to  get  off  from  a  moving  train  that  had  carriec 
him  beyond  the  station  called  for  by  his  ticket,  and  under  th< 
principles  of  that  case  it  cannot  be  considered  to  have  been  neg 
ligence  on  the  part  of  the  plaintiff  herein  to  attempt  to  get  off  th< 
train  after  it  had  stopped  at  a  point  beyond  the  platform.  Und© 
the  principles  of  that  case  the  question  of  the  plaintiff's  negligence 
should  have  been  submitted  to  the  jury. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

DENVER,  SOUTH   PARK  &  PACIFIC  RAILROAD 

COMPANY  V.  PICKARD.  (O 

Supreme  Courts  Colorado^  December^  1884. 

[Reported  in  8  Colo.  163.] 

TIME-TABLE  NOT  CONCLUSIVE  EVIDENCE. ~A  time-table  which, 
on  its  face,  announces  that  it  is  for  the  information  of  employees  only, 
and  in  terms  reserves  to  the  company  the  right  to  vary  therefrom  at 
pleasure,  and  contains  also  an  explanation  that  flag  stations  are  desig- 
nated by  a  star,  is  not  of  itself  sufficient  to  show  that  a  station  on  it  had 
been  advertised  either  to  the  public  or  to  the  plaintiff  as  a  regular  pas- 
senger station  because  it  failed  to*be  designated  by  a  star. 

INJURY  TO  PERSON  BOARDING  MOVING  TRAIN  AT  A  PLACE 
NOT  A  STATION.— When  there  is  no  evidence  that  passengers  ever 
got  on  or  off  trains  in  motion  at  a  certain  place  by  invitation  or  direction  ol 
the  employees  of  the  railroad,  although  it  appeared  that  the  trains  slowed 
up  there  to  take  on  the  mail,  the  company  will  not  be  liable  for  injuries 
received  by  a  person  who  endeavors  to  board  a  moving  train  at  that 
place. 


I.  Cited  in  Lord  v.  Pueblo  S.  etc.  Co.,  12  Colo.  390,  394;    Brasher  v.  1^ 
&  R.  G.  R.  Co.,  12  Colo.  384,  389. 
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times  of  the  arrival  of  trains  thereat.  In  a 
it  is  stated  that  flag  stations  are  designate 
station  in  question  is  not  so  marked. 

While  the  evidence  was  admissible,  in  oui 
nection  with  other  facts  bearing  upon  the 
short  of  proving  the  fact  sought  to  be  establis 
It  does  not  purport  to  be  an  advertisement 
of  the  traveling  public,  but,  on  the  contrary 
whose  hands  such  card  may  fall  is  advised 
elusion,  and  that  it  cannot  be  relied  upon  for 
In  Beauchamp  v.  I.  &  G.  N.  R'y  Co.,  56  T 
that  a  time-table  which,  on  its  face,  announc 
government  and  information  of  employees 
reserves  to  the  company  the  right  to  vary  the 
is  not  admissible  in  evidence  in  a  suit  for  < 
company  for  not  stopping  at  a  place  mentione 
that  ruling  is  not  applicable  here,  owing  to 
evidence  was  submitted  upon  the  same  point. 
Plaintiff  testified  that  the  company's  stati' 
Vista,  where  plaintiff  resided,  and  where  he 
postmaster,  gave  him  one  of  these  cards,  on 
the  accident,  to  be  used  in  making  up  the  ma 
deputy  postmaster  at  Divide,  testified  that  E 
station,  but  his  answers  to  a  few  questions  dis 
of  the  subject ; 

Q.  "  Did  the  trains  always  stop  there  ?" 
A,   "Whenever  they  felt  inclined." 
Q.   "  What  do  you  call  a  regular  station  ant 
A.   "I  am  not  railroad  man  enough  to  defir 
Q.   "And  you  think  you  are  able  to  say 
not  a  flag  station  ?  " 

A.  "I  am,  by  their  own  actual  time  card." 
He  further  testified  that  defendant's  mastt 
John  McCormick,  had  previously  declared  t 
was  a  regular  station  ;  that  it  was  the  duty  c 
their  trains  there,  and  requested  the  witness  tc 
did  not  do  so. 

It  does  not  appear  that  the  declarations  < 
been   communicated  to  the  plaintiff,  so  they 
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latter.  ,  ,  ,  Where  the  carrier  provides  a  \ 
gers,  entry  into  that  room,  with  intent  to  b 
charge,  is  sufficient  to  give  the  rights  of  a 
is  the  practice  of  the  carrier  to  stop  for  pj 
the  fact  that  he  stops  for  a  passenger  hailii 
dence  that  he  accepts  such  person  as  a  p 
moment  the  relation  begins." 

The  rule  of  this  section  would  not  seem  tc 
waiting  room  was  provided,  no  tickets  sole 
did  not  stop  for  the  passenger,  and  where  I 
testify  or  prove  that  the  carrier  was  aware 
upon  the  train. 

Counsel  also  quote  to  the  same  proposi 
tached  sentences  from  Hutch,  on  Carr. :  " 
chase  of  ticket  not  required."  Sees,  563 
tions  for  expected  train  is  enough."  Sec 
without  privity  of  contract."  Sec.  567. 
to  pay  fare  is  sufficient,"     Sec.  565,  note  : 

A  reference  to  the  foregoing  sections  s 
expressions  are  materially  qualified  by  thi 
sec.  565  :  "Taking  his  place  in  the  carrier 
intention  of  being  carried,  creates  an  impli 
part  of  the  passenger  to  pay  when  called  u; 
a  liability  to  the  carrier,  from  which  at  on 
duty  and  responsibility  of  the  carrier."  S 
to  the  carrying  of  persons  gratuitously  and 
authorities  referred  to  in  note  2,  sec.  56; 
passage  is  taken  without  prepayment 

It  is  apparent  that  these  citations  do  not 

The  rules  cited  in  Thom.  Carr.  of  Pass, 
cable  to  the  facts  in  the  case  before  us.  I 
ment  of  fare  is  not  necessary  to  create  the 
into  the  depot  or  waiting  room  of  a  railv 
ing  for  the  means  of  conveyance,  with  a 
becoming  a  passenger,  or  upon  a  steaml 
take  passage  thereon,  creates  the  relation 
been  paid. 

But  it  is  claimed  that  a  custom  existed  : 
the  defendant  is  responsible,  and  which. 
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prior  to  the  accident,  justified  the  plaint 
Qp<Hi  the  traJo- 

DcpatA'  Postmaster  Russell  acconipanie< 
platfonn.  earning  the  mail  to  be  sent  off,  ; 
the  train. 

The  train  arrived  (rom  Denver  that  even: 

After  it  appeared  around  the  sharp  cur 
statjon,  Russell  swning  his  lantern  across  tl: 
stop,  and  one  whistle  »-as  blown  from  the  i 
sa\-s  was  in  response  to  the  signal.  The 
Russell  set  don-n  the  lantern,  and,  picking  i 
it  out  for  the  mail  agent  as  the  train  passe 
get  iL  The  train  did  not  stop,  and  the  pla 
upon  the  front  end  of  the  rear  car  as  it  pass 
caught  the  iron  railing  «-ith  his  left  hand, 
end  of  the  car  «-ith  his  right,  and  put  his 
step ;  just  at  that  moment,  and  as  he  was 
platform,  the  car  was  violently  jerked  by  let 
ting  on  steam,  and  plaintiff  was  hurled  unc 
and  his  left  arm  so  crushed  by  the  rear  tni 
it,  as  to  require  amputation. 

The  authorities  say  that  circumstances 
make  it  a  question  for  a  jury,  whether  an 
train  in  motion  constitutes  such  negligence 
senger  as  to  bar  an  action  for  injuries  receii 

Judgments  for  damages  have  been  sus 
where  there  has  been  gross  misconduct  oi 
road  company,  as  in  failing  to  give  necessa 
to  get  upon  the  train  before  setting  it  in  m 
to  a  full  stop  at  a  regular  station  where  pass 
on  or  let  off.  and  where  great  emergency  e 
proceed  on  their  journey ;  also,  where  in' 
are  given  to  passengers,  by  railroad  empl 
customs  of  railroad  companies,  to  get  oi 
while  in  motion.  But  these  are  cases  when 
entitled  to  the  rights  of  passengers ;  and 
were  moving  very  slowly  in  all  such  cases. 

In  reviewing  the  case  made  by  the  plair 
that  it  does  not  contain  the  elements  esser 
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Id  Hutch,  on  Cair.  ^641,  it  is  said  :  ' 
uiu^~cr5aily  agreed  upon,  perhaps,  than  th< 
railway  train  whilst  in  motioi)  without  a 
induced  by  the  conduct  of  the  employees  < 
and  «-ithout  an  invitation  to  do  so  fron 
line  of  his  duty,  precludes  the  passenger  f 
for  the  injury  which  may  be  thereby  occa 

That  the  necessity  for  taking  such  risk, 
relied  upon  in  the  present  case  as  constitut 
on.  do  not  bring  the  case  within  the  e: 
show-n  by  a  subsequent  portion  of  the  sect 
to  stop  the  train,  nor  the  custom  of  those  i 
slacken  its  speed  at  the  particular  statioi 
passengers  without  coming  to  a  stop,  ex< 
the  party.  ...  If  it  had  adopted  a  pi 
passengers  while  in  motion,  it  would  be  i 
part  of  the  company,  or  of  those  in  cha 
would  not  justify  or  excuse  the  equally  rec! 
injured  party." 

The  authorities  which  recognize  the  rig 
certain  circumstances,  to  rely  and  act  upi 
directions  of  duly  authorized  agents  of  r; 
the  doctrine  to  cases  which  do  not  involve 
ness.  Thus,  in  Pierce  on  Railr.  329,  the  a 
withstanding  such  direction,  invitation  or 
will  not  be  excused  in  following  it  if  the 
exposure  of  himself,  or  is  one  which  a  ma 
would  not  do.  A  mere  permission  from  I 
to  do  a  dangerous  act  does  not  relieve  tl 
the  responsibility  for  its  consequences." 

Analogous  cases,  held  proper  for  the 
are  cases  wherein  the  relation  of  passenj 
appears,  and  the  trains  are  moving  very  si 

If  a  passenger  holds  a  ticket  entitling 
ticular  station  where  the  train  stops,  but  nc 
him  a  reasonable  time  to  alight,  and  he  at 
the  motion  has  become  at  all  rapid,  and  w 
.seem  dangerous  to  a  man  of  ordinary  pru 
he  is  injured  thereby,  it  is  held  that  he 
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e  flagrant  breach  of  .duty  on  the  part  of 
Co.  V.  Able,  59  HI  131. 
Iding  a  through  ticket  arrived  at  the  sta- 
g  train  was  standing,  but  without  giving 
I  it  started  out,  and  in  his  effort  to  get 
injured,  the  Supreme  Court  said  it  was  a 
ideration  of  a  jury.  The  motion  of  the 
)  slow  as  to  be  only  distinctly  perceptible 

Johnson  v.  W.  C.  &  P.  R.R.  Co.,  70  Pa. 

V.  N.  Y.  C.  R.R.  Co.,  49  N.  Y.  47 ;  PhU- 

Id.  177- 

f  the  rule  which  has  been  favorably  cited 
assenger  is  called  upon  to  choose  between 
;glect  of  the  company  has  exposed  him, 
me  degree  of  danger,  but  not  such  as  he 
jdence,  encounter;  if  by  adopting  that 
y  injury  it  is  the  proper  subject  of  an 
ny.     Kelley,  C.  B.,  in  Siner's  case,  L,  R. 

1  that  the  facts  disclosed  by  the  plaintiffs 
within  the  rules  announced.  On  the  con- 
latively  appears,  from  his  own  evidence, 
idence  upon  his  part  was  the  proximate 
lained  of.  The  motion  for  nonsuit,  there- 
sustained.      Behrens  v.  K.  P.  R'y  Co..  5 

in  the  part  of  the  defendant  is  considered 

ill   more  unfavorable  to  the  cause  of  the 

all  concur  that  the  swinging  of  the  lan- 

and  that  no  stop  signal  was  sounded, such 

blasts  of  the  steam  whistle.    They  further 

that  time,  was   used  as  a  flag  station,  and 

er  station. 

he  whole  case  is  inevitable,  that  the  plain- 

of  his  position,  failed  to  exercise  ordinary 

sason  is  not  entitled  to  recover. 

d  be  sustained,  the  damages  awarded  are 

K,  see  note  1  on  p.  178,  ante. 
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nunifestly  excessive,  and  the  judgment  w 
for  that  reason  alone. 

As  to  the  instructions,  it  is  only  necess 
as  they  are  inconsistent  with  the  views  ab 
held  to  be  erroneous. 

Judgment  reversed. 

THE  DENVER  «  RIO  GRANDE 
PANY  V.  HODQS 

SMpreme  Courl^  Colorado^  Stftt. 
[Reported  in  i8  Colo,  i 

DUTY  OF  A  RAILROAD  COMPANY  TO  F 
SAGE  FROM  THE  TRAIN  TO  THE  ST 
pan;  owes  a  peculiar  duty  to  a  passenger 
ezerdse  the  highest  degree  of  care  and  skill  i 
marugement  of  its  trains.  This  duty  does  r 
the  train  at  the  passenger's  destiitatioa :  the  ( 
him  an  opportunity  to  safely  alight  and  to  us 
ing  a  safe  passage  from  the  train  to  the  statii 

GROSS  NEGUGENCE  TO  RUN  TRAIN 
STATION  AND  OTHER  TRAIN  DISCH 
— It  is  grossly  negligent  for  a  railroad  com] 
notice,  at  a  high  rale  of  speed  between  a  t 
are  alighting  and  the  depot,  and  the  compan 
of  a  passenger  who  was  killed  by  the  train  oi 
sing  in  an  endeavor  to  reach  the  depot. 

PASSENGER  CROSSING  TRACK  AT  TI; 
QUIRED  TO  LOOK  AND  LISTEN.— T 
upon  a  traveler  upon  the  highway  to  stop, 
sing  a  taHroad  track,  does  not  apply  to  a  pa 
train  to  the  depoL 

Appeal  from  the  District  Court  of  Ara 
for  personal  injuries.  Judgment  lor  plaint 
ant     The  facts  appear  in  the  opinion. 

WoLCorr  &  Vaile  and  Henry  F.  Ma 

Ralph  Talbot,  for  appellee. 

Hayt,  Ch.  J. — ^This  action  was  comn 
in  this  court,  Sarah  R.  Hodgson,  to  recf 
from  the  death  of  her  husband,  Alfred  E. 
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No.  3  to  the  depot  platform  at  the  stati< 
cised  reasonable  care  under  the  circu'ms 

"A.  No." 
'  The  principal,  and  we  may  say  the  oi 
on  the  part  of  the  appellants  is  that  sp 
not  supported  by  the  evidence,  it  being 
if  they  are  the  judgment  cannot  be  dist 
appellants  that  there  is  no  evidence  she 
that  the  deceased  was  struck  by  train  N 
from  train  No.  3  to  the  platform.  The  a 
there  were  no  lights  about  the  depot,  oth 
this,  no  doubt,  accounts  in  a  measure  f 
testimony.  In  support  of  the  special  fii 
lee  relies  principally  upon  the  testimo 
Daniel  Shuckhart  and  F.  W.  Shuckl 
■  slight  corroboratory  evidence  from  the 
defendant's  witnesses. 

The  witness  Daniel  Shuckhart  (a  la 
at  the  time  of  the  accident)  testifies  th 
section  house,  about  eighty-five  yards  f 
No,  3  came  in  on  the  side-track  ;  that, 
to  the  side  of  this  train,  trying  to  get  o 
he  did  not  get  on  the  train,  because  it 
ran  alongside  of  it;  that  he  went  run 
fifty  yards,  when  the  sound  of  the  dang 
of  No.  8,  startled  him,  and  he  ran  aero; 
were  signaling  at  him,  and  then  passe 
saw  them  picking  Hodgson  up.  Upoi 
ther,  the  witness  expresses  the  opinion 
seconds  going  from  the  point  at  which  I 
to  the  point  where  he  heard  the  dange 
ning  most  of  the  way.  He  could  not  t 
Denver  had  stopped  before  the  man  wa 
stopped  before  he  (witness)  stopped  n 
danger  signal,  and  that  train  No.  8,  go 
passed  by.  When  required  to  estima 
arrival  of  No.  3  and  the  coming  of  No. 
it  was  a  minute,  or  less. 

The  witness,  F.   W.    Shuckhart.  test 
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etc.  Every  experienced  judge  knows  tt 
stances  occur  in  nearly  every  trial  thai 
both  court  and  jury  that  cannot  be  tra: 
such  manner  as  that  they  may  be  give 
appeal.  And  although  the  appellate  trib 
may  be  dissatisfied  with  the  verdict,  I 
reversed,  as  not  warranted  by  the  pro 
evidence  to  sustain  it.  Greater  freedom 
in  this  respect,  and  this  authority  shoul 
Union  Depot  &  R.  Co.  :-.  Smith,  i6 
Co.  ■;'.  Russell,  l8  Colo.  75  ;  Cluverius  % 

The  appellant,  a  common  carrier,  owe 
deceased,  a  passenger  for  hire.  It  wa 
highest  degree  of  care  and  skill  reasonab 
agement  of  its  trains.  This  duty  did  1 
of  the  train  upon  which  the  deceased  wa 
of  his  destination.  The  company  was  : 
an  opportunity  to  safely  alight  therefro 
care  and  diligence  in  providing  for  him 
train  to  the  platform  of  the  depot. 

The  company  in  this  instance  is  sho 
negligent  in  running  an  express  train,  ■ 
rate  of  speed,  between  the  train  from 
alighting  and  the  depot.  Ordinary  pr 
gested  a  different  arrangement  of  its  3ch< 
and  failing  in  this,  its  employees  shoi 
warning.  The  deceased  continued  to  be 
at  least  an  opportunity  to  reach  the  plat 
to  reiy  upon  the  presumption  that  the  ct 
him  to  unnecessary  peril  in  so  doing.  Tl 
been  held  rests  upon  a  traveler  upon  t 
and  listen,  before  crossing  a  railroad  tr 
passenger  in  passing  from  the  train  to  th 
Colony  &  N.  R.R.,  loo  Mass  215;  Kleii 
Gonzales  v.  N.  Y.  &  H.  R.R.  Co..  39  H< 

The  Judgment  of  the  District  Court  is 
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end  of  the  car,  and  as  she  did  so,  asked  the 
ingly  why  he  always  carried  her  past  h 
positively  that  the  car  stopped  still ;  that  s 
rear  platform  to  alight.  As  she  got  off  it 
thrown  violently  to  the  ground. 

That  plaintiff  in  alighting  from  the  ca 
ground  and  thereby  rendered  unconscious 
time  for  several  days  thereafter,  is  not 
undoubtedly  seriously  bruised  and  injur 
attending  physician  testified  that  her  sku 
her  health  had  been  thereby  greatly  im 
injuries  were  likely  to  be  permanent  Ot 
examined  plaintiff,  expressed  the  opinion  tl 
fractured  and  that  she  was  not  so  seriously 

At  the  time  of  the  accident  plaintiff  wa 
she  testified  that  before  the  accident  her  I 
and  that  she  had  been  regularly  employed 
evidence  tended  to  show  that  since  the 
reason  of  her  injuries,  been  unable  to  take 
herself  or  do  any  work  for  any  considerabli 
trial  now  under  review  occurred  more  t 
years  after  the  accident. 

It  is  conceded  that  the  car  had  been 
eleven  miles  per  hour  previous  to  the  ace 
mony  in  behalf  of  defendant  is  positive  that 
its  speed  at  all  before  the  accident.  The  : 
the  signal  having  been  given  after  the  car  ( 
treated  it  as  a  signal  to  stop  at  the  next  st 
so  did  not  slacken  speed.  The  conductor 
stepped  off  while  the  car  was  moving  at  its 
distinct  issue  was  presented  at  the  trial :  M 
plaintiff  to  alight,  and  was  it  started  again 
act  of  alighting;  or  did  she  get  off  while  t 
the  rate  of  eleven  miles  per  hour  ? 

At  the  time  of  the  accident  the  only  per; 
the  gripman,  the  conductor,  the  plaintilT  a 
gers  (a  colored  man  and  his  wife).  It  is  ui 
got  off  the  car  at  the  alley,  that  is,  midw 
"Vine  streets;    she  was  found  lying  at  th 
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leaving  undone  of  something  which  an 
dent  man  would  do  under  those  circums 

"4.  The  court  instructs  you  that  fron: 
will  notice  that  only  that  care  is  require 
ful  and  prudent  man  would  use,  but  thi: 
with  reference  to  the  object  to  which  it  i 
what  amounts  to  negligence  in  any  part 
<ared  for  and  the  danger  to  which  it  is  e 
.  considerations.  In  this  case  it  is  for  yoi 
-defendant,  by  its  servants,  used  such  ca 
safety  of  the  plaintiff  as  an  ordinarily 
would  have  used  under  the  circumstanc 
plaintiff  received  injuries  on  account  < 
defendant  and  not  through  any  want 
defendant  is  liable  in  damages. 

"  5.  The  court  instructs  you  that  it  w 
to  use  ordinary  care  as  hereinbefore  defi 
tion  in  alighting  from  defendant's  car, 
negligence  contributing  to  the  injuries 
then  she  cannot  recover.  That  is  to  sa 
servants,  was  guilty  of  negligence,  and  tl 
-of  negligence  contributing  to  her  injurie 
recover  in  this  action. 

"6.  The  court  instructs  you  that  it  ' 
tiff,  in  seeking  to  alight  from  the  cars  o 
to  wait  until  such  cars  came  to  a  full 
slowly  that,  under  all  the  circumstanc' 
night,  her  sex  and  condition,  it  was  safe 
she  sought  to  alight  from  the  car  before  s 
she  did  so  she  might  be  carried  by  the  ] 
get  off  she  was  negligent  and  cannot  re( 

"  7.  The  court  instructs  you  that,  in  (. 
damages  to  which  the  plaintiff  is  entit 
into  consideration  all  the  facts  and  c 
before  you — the  nature  and  extent  of  tl: 
ries,  if  any,  whether  such  injuries  are 
and  also  such  prospective  suiTerings  an 
you  may  believe,  from  all  the  evidence 
ably  certain  from  the  injuries  she  may  1 
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"4.  Do  you  find  the  plaintiff  was  perm 
disabled  from  and  as  the  result  of  said  inji 

"A.   Permanently. 

"5.  If  you  answer  permanently  disablei 
and  in  what  respect  plaintiff  is  permanent! 

"A.  Disabled  to  the  extent  that  she 
lining. " 

J.  H.  Brown  and  Milton  Smith,  for  i 

Wells,  McNeil  &  Taylor,  for  appell< 

Elliott,  J. — At  the  trial  of  this  case 
flict  of  evidence  going  to  the  very  substar 
the  very  gist  of  the  action.  Plaintiff  testil 
car  stopped  for  her  to  alight ;  some  of  de 
tifted  with  equal  positiveness  that  the  car 
slacken  its  speed  for  that  purpose. 

1.  If,  as  claimed  by  plaintiff,  the  car  w 
alight,  and  she  attempted  to  alight  while  i 
it  was  negligence  on  the  part  of  the  defer 
the  car  again  before  she  got  safely  off. 
plaintiff  stepped  from  the  car  while  it  was 
of  speed  as  eleven  miles  per  hour,  such  act 
negligence  on  her  part. 

2.  It  is  urged  with  much  force  in  this  < 
preponderates  so  strongly  against  plaintif 
favor  cannot  be  sustained  as  a  matter  of  la 
the  cause  has  been  tried  five  times  before 
the  verdict  was  in  favor  of  plaintiff;  at  th< 
the  jury  disagreed;  on  the  fourth  trial  th 
of  plaintiff,  and  the  presiding  judge,  Hon 
verdict  aside.  His  reasons  therefor  were 
support  of  defendant's  motion  to  take  th 
Among  other  things.  Judge  Bentley  said : 

"  I  think  the  verdict  ought  to  be  set  asi 
son  that  there  is  not  sufficient  satisfactor 
sustain  that  verdict. 

"  It  is  true  that  the  plaintiff  testifies  thai 
she  attempted  to  alight,  and  started  again 
ing  to  alight;  but  it  is  an  unquestioned  f 
very  moment  of  the  accident,  thrown  into 
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The  conductor  testified  that  plaintifTs  he 
the  east  when  he  found  her ;  on  cross-exa 
head  was  "  a  little  more  to  the  south  than  it 
was  the  only  person  testifying  upon  this  poi 
her  body  to  a  "  sitting  posture  "  when  the  oi 
Accepting  his  statement  as  correct,  what 
drawn  ?  The  circumstances  must  be  consid 
car  ;  the  exit  was  at  the  rear;  plaintiff  arose 
the  rear  platform ;  but  it  is  not  the  theor 
she  was  jerked  oiT  the  rear  platform  by  the  ; 
car ;  there  was  a  railing  at  the  rear  of  the  pi 
ductor  testified  that  he  saw  plaintiff  going  c 
south  side  of  the  car,  and  that  she  "  stepped 

The  car  being  in  motion  gave  a  certain 
tiflf's  body  in  the  direction  it  was  moving;  b 
immovable  earth,  the  momentum  of  her 
arrested  while  the  momentum  of  her  body 
tendency  was  to  cause  her  to  fall,  toward  tV 
voluntary  motion  toward  the  south  in  gettinj 
with  the  motion  of  the  car  toward  the  east, 
resultant  force  or  momentum  toward  the  : 
the  tendency,  whatever  the  velocity  of  the 
that  such  would  have  been  the  tendency  if 
when  the  car  was  moving  at  the  rate  of  eU 
but  the  tendency  would  not  have  been  differ 
if  she  alighted  while  it  was  moving  at  a  slov 
starting.  So  long  as  she  was  supported  by  t 
would  give  momentum  to  her  body  in  the  d 
It  is  not  impossible  that  the  car  started,  an 
momentum  to  her  body  while  she  stood  poif 
the  act  of  alighting,  when  it  was  too  late  I 
before  she  had  actually  consummated  the 
placing  her  feet  upon  the  ground.  Thus  it  i 
theory  is  not  necessarily  inconsistent  with  n; 

Again,  plaintiff  may  not  have  fallen  in  l 
her  body  was  found ;  it  must  be  borne  in  n 
elapsed  aft«r  her  fall  and  before  she  wa*  ft 
writhed  about  and  to  have  changed  po^tior 

In  the  foregoing  discussion   we  must  t 
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ful.     Courts  go   a  good  ways  in    uphol<! 
ground.  .   .  . 

"  Here,  in  this  case,  is  a  woman,  very  1 
thirty  years  of  age.  The  evidence  she 
to  show,  that  she,  by  reason  of  this  tnju 
-and  has  been  in  poor  health  ever  since,  am 
<omfort  by  reason  of  this  poor  health." 

In  some  cases  it  is  difficult  for  the  court 
it  should  or  should  not  withdraw  the  questi^ 
contributory  negligence,  from  the  jury.  1 
■considered  in  Lord  v.  Pueblo  S.  &  R.  C< 
doctrine  there  announced  may  be  considere 
our  present  practice ;  but  there  is  difficult 
application  of  those  rules  to  particular 
review  and  consideration  of  the  evidence 
opinion  that  the  trial  court  would  not  have  I 
ecting  a  verdict  in  favor  of  defendant.  Th 
either  party  was  entitled  to  have  tried  by 
Upon  the  evidence  adduced,  the  decision 
accepted  as  final,  whatever  may  be  the  [ 
judges,  unless  substantial  error  prejudicial 
intervened  at  the  trial. 

The  opinion  of  Judge  Bentley  does  not  n< 
he  would  have  ultimately  directed  a  verdic 
ant ;  he  simply  granted  a  new  trial.  A  jud] 
a  new  trial  where  he  is  convinced  that  the  ju 
prehended  or  fairly  considered  the  evidei 
would  not  be  justified  in  directing  a  verdict, 
expressed  in  the  opinion  of  Judge  Rising. 

In  Green  %•.  Taney,  7  Colo.  278,  Mr.  Juf 
the  opinion  of  the  court,  said :  "This  cou 
where,  upon  the  whole  record,  it  appears  tl 
Unreasonably  in  weighing  testimony  as  to  : 
sumption  that  their  minds  were  swayed  b> 
or  that  they  were  governed  by  some  motii 
awarding  impartial  justice  to  the  contendin 
Bartelott  i'.  International  Bank,  119  III.  259 

3.  Jirtors  are  assigned  to  the  charge  of 
ment  and  instruction  prefixed  to  this  opinioi 
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of  the  witnesses  nor  of  the  weight  to  be  ] 
It  may  be  conceded  that  the  jury  are  not. 
the  sole  judges  of  such  matters — as,  for  e 
under  proper  circumstances,  directs  a  ve 
It  follows  that  by  the  use  of  the  word  soi 
theoretically  correct  as  an  abstract  legal 
all  cases.  But  the  word  was  neither  errc 
its  practical  effect,  as  used  under  the  circt 
better  practice  to  omit  the  word,  yet,  if  i 
ceive  of  a  case  that  would  justify  a  rever 
In  a  case  proper  to  be  submitted  to  a  j 
the  judges  of  the  credibility  of  the  witne; 
be  given  to  their  testimony,  subject  to 
given  by  the  court;  in  their  retiremen 
further  counsel,  unless  further  instruction 
hence,  of  necessity  they  become  the  sole 
of  the  witnesses  and  of  the  weight  to  be 
subject  to  the  instructions  of  the  court 
and  which  they  are  presumed  to  duly  coi 
fore,  for  the  time  being  "and  for  the  pi 
their  verdict,  the  jury  in  this  case  were  t 
in  the  instruction,  and  it  was  solely  for  tl 
purpose  that  the  instruction  was  given, 
be  to  invade  the  province  of  the  jury  a 
their  authority  in  their  appropriate  spl 
Trials,  §  2418;  also,  K.  P.  R'y  Co.  v. 
and  Whitten  v.  State,  47  Ga.  300. 

5.  The  court  was  requested  to  charge 
follows :  If  you  find  from  the  evidenc 
plaintiiT  Owens  as  to  how  the  injury  was 
by  the  testimony  of  Evans,  Clark,  and  M 
any  two  of  them,  and  that  such  witnesses 
means  of  knowledge  as  to  how  the 
occasioned,  and  that  such  witnesses  hav 
the  result  of  the  controversy,  and  are  ■ 
plaintiff,  then  plaintiiT  has  failed  to  ni 
preponderance  of  the  evidence,  and  yc 
the  defendant. 

Was  it  error  to  refuse  such  request  1 
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lateral  or  immaterial  matters ;  and  such  ' 
timony  offered,      i  Greenl.  Ev.  %  449. 

The  evidence  offered  was  not  admissit 
or  temper  of  plaintiff ;  her  character  was 
except  as  it  might  be  considered  in  relat 
witness ;  and  her  character  for  veracity  w 
the  manner  proposed ;  nor  was  the  temp 
to  the  issue,  except  as  it  may  have  been 
the  accident,  and  the  testimony  offered  d 

7.  The  gripman,  being  sworn  as  a  wi 
asked :  "  Was  there  any  custom  or  usage 
of  stopping  cars  ?"  He  answered:  "  W 
in  the  middle  of  the  block."  Objectio 
sustained,  and  the  ruling  is  assigned  for  < 

Whether  the  custom  or  usage  of  a  cor; 
evidence  in  its  own  behalf  in  case  it  is 
causing  injury  and  damage,  and  the  deft 
done  in  pursuance  of  a  proper  usage  or  4 
party  complaining,  is  a  question  not  dire 
troversy.  Plaintiff  did  not  complain  I 
stopped  in  the  middle  of  the  block.  On 
that  the  car  was  stopped  fn  the  middle  ol 
so  stopped,  it  was  neghgence  to  start  it  i 
safely  off.  She  does  not  complain  of  i 
failing  to  stop,  but  of  negligent  starting. 

If  it  had  been  proposed  to  show  that  t 
the  service  of  the  company  for  considera 
been  his  particular  habit  or  custom  not 
the  block,  this  would  have  lent  corrobc 
that  he  did  not  so  stop ;  for  in  case  of  di 
has  done,  it  may  be  considered  more  pi 
what  he  has  been  in  the  habit  of  doing, 
otherwise.  Lawson's  Usages  and  Custo 
road,  52  N.  H.  549.  But  the  offer  of  testi: 
far ;  nor  was  such  view  urged  upon  the 
stated  at  the  trial  for  and  against  the  ad 
were  as  follows : 

"  Mr.  Brown. — It  is  only  in  explanatioi 
to  Vine  Street  after  receiving  the  signal. 
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direct  testimony  as  to  whether  the  car  did 
at  the  middle  of  the  block  whea  and  wher 

[At  this  point  the  court  discusses  the 
communications,  an  attorney  having  testi 
part  of  the  opinion  is  omitted  here.] 

This  appeal  has  been  ably  presented, 
oral  and  printed,  have  been  presented,  nu 
been  cited  ;  we  have  endeavored  to  give  t 
eration  ;  and  thus,  this  opinion  has  been  n 
matters  assigned  for  error  and  urged  upo 
find  nothing  to  justify  this  court  in  award: 
much-tried  cause.  The  record  as  a  wholf 
was  carefully  tried ;  and  the  judgment  of 
accordingly  be  affirmed. 

Affirmed. 

On  petition  for  rehearing. 

PerCnrtam. — Counsel  ui^e  the  followi 
for  a  rehearing. 

"  The  general  instructions  given  in  this 
the  specific  instruction  hypothetically  app 
Owens'  attempt  to  alight  from  the  car. 
lished  two  independent,  distinct  causes  of 

"1.  The  negligently  carrying  of  Miss  0 
tion,  i.  (•.,  the  comer  of  Race  and  Colfax. 

"  2.  The  failure  of  the  company  to  all 
within  which  to  safely  alight  from  the  car. 

"  Her  testimony  clearly  and  fully  estabi 
of  these  causes  of  action.  Her  testimony 
carrying  her  past  her  destination,  was 
course,  as  a  matter  of  law,  the  judgment  . 
of  action,  namely,  carrying  her  past  her 
clearly  excessive  aud  unwarranted.  But  v 
theory,  under  the  general  instructions  in 
ceeded  in  finding  its  verdict  ?  So  far  as 
is  concerned,  a  verdict  in  her  favor  would  b 
cause  of  action,  and,  therefore,  it  is  subn 
nstruction  as  to  what  would  constitute  neg 
n  alighting  from  the  car  did  not  correct  t 
instructions  given  in  this  case." 
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ciently  discussed  in  the  former  opinion, 
apparent  hardship  against  the  appellant 
sented  by  counsel  with  great  zeal  and  a 
consideration  there  appears  no  substanti 
appellate  court  in  disturbing  the  final  ju<j 
petition  for  rehearing  must,  therefore,  be 
Rehearing  denied. 

THE  DENVER  TRAMWAY  CC 

Cmirt  of  Appeals,   Colorado,   O. 
[Reported  in  4  Colo.  Apj 

INJURY  FROM  ELECTRIC  SHOCK  FR< 
PRIMA  FACIE  CASE  OF  NECLIGENI 
caused  by  an  electric  shock  from  contact 
senger  was  alighting,  evidence  that  the  c 
fluid  as  to  injure  a  perv>n  by  contact  with  a 
ing  negUgence  per  le  makes  such  a  prima  /, 

CROSS  EXAMINATION.— It  is  proper  to  as 
that  electricity  could  not  be  transmitted  to 
cause  injury,  whether  the  metal  railings  aro 
not  blisters  caused  by  a  leakage  of  electricit 

EXTRAORDINARY  CARE  REQUIRED  OF 
TRICITY  AS  MOTIVE  POWER.— A  ra 
cars  by  electricity  is  bound  to  use  eztrao 
slight  negligence. 

Appeal  from  the  District  Court  of  Ar 

Action  brought  by  appellee  to  recov 
injuries  sustained  by  the  alleged  neglig 
management  of  its  cars  in  his  transportat 
city  to  anottier.     Following  is  the  comph 

"  The  plaintiff  complains  of  the  defen 
action  against  it  alleges: 

"  That  the  defenc^nt  is  a  corporation 
under  and  by  virtue  of  the  laws  of  the  Si 

"  That  the  plaintiff  was,  at  the  time  ol 
after  complained  of,  and  has  been  durii 
since  he  arrived  at  maturity,  a  blacksm 
time  of  the  grievances  hereinafter  compla 
at  and  carrying  on  his  said  business  of  . 
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burns  aforesaid,  the  plaintiff  was  greatly  an 
and  injured  in  and  throughout  his  limbs,  h 
system,  and  that  his  limbs  and  body  have  1 
considerable  extent,  paralyzed  and  renders 
ary  (unctions  and  uses,  and  that  he  was  c 
bruised  and  injured  generally  throughou 
limbs  by  being  so  thrown  down  as  afor« 
said  electricity  aforesaid,  and  that  said  hi 
injuries  aforesaid,  so  caused  by  the  neglig 
as  aforesaid,  are  of  a  permanent  and  lifeloi 
to  the  present  time,  and  at  all  times  here 
plaintiff  from  doing  or  performing  manu 
suffered  great  pain  and  anguish  on  acco 
injuries  so  received  as  aforesaid,  and  stil 
plaintifT  alleges  that  he  has  been  damag 
premises,  in  the  sum  of  $20,000. 

"  And  the  plaintiff  further  alleges  that,  c 
bums,  bruises  and  injuries  aforesaid,  he  wa 
physicians  and  nurses  to  render  htm  assts 
necessary  and  proper  care  of  him ;  that  tht 
nurses  and  physicians  amount  to  the  sun 
charges  are  reasonable  and  proper,  and  all  < 
obliged  to  pay  on  account  of  the  said  m 
said  defendant. 

"Wherefore,  the  plaintiff  demands  judi 
$21,000  and  costs  0/  suit." 

Appellant  answered,  denying  the  allege 
and  for  a  second  or  further  answer,  alleged 

"That  neither  it  nor  its  agents. servants  ( 
of  the  carelessness,  negligence  and  improp 
plaint  alleged,  and  says  that  the  injury  th 
there  was,  was  caused  by  the  fault  and  ne{ 
himself," 

Replication  of  plaintiff  traversing  answei 

The  issues  so  made  were  tried  to  a  jury, 
others,  the  following  instructions  were  give 
lant  to  have  been  erroneous : 

"  I.  The  court  instructs  the  jury  that  tht 
a  carrier  of  passengers,  operating  its  cars  1 
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defendant  for  motive  power,  or  in  any  o 
means,  or  on  account  of  the  failure  i 
extraordinary  care  about  the  operation 
then  the  defendant  company  is  liable  in 
tilT  had  failed  to  use  ordinary  care  and  ] 
leave  said  car  and  alighting  therefrom, 
use  such  ordinary  care  and  prudence,  t 
still  liable  if  this  failure  to  use  ordinary 
part  of  the  plaintiff  was  the  remote,  ar 
defendant  company  was  the  immediate 

"2.  The  presumption  is  that  the  plain 
prudence  at  the  time  of  the  alleged  ii 
upon  the  defendant  to  prove  that  the  p 
ordinary  care  and  prudence,  and  to  pro; 
ordinary  care  and  prudence  on  the  .part 
immediate  and  not  the  remote  cause  of 

"5.  The  court  instructs  the  jury  that 
of  the  plaintiff,  if  the  jury  believe  the  p 
not.  as  a  general  rule  in  itself,  as  a  matt 
or  evidence  of  such  negligence  as  wi 
action.  The  law  refuses  to  impute  neg 
plaintiff  from  the  bare  fact  that  the  mom 
he  was  intoxicated.  Intoxication  is  o 
sufficient  to  bar  an  accident  for  dama 
Intoxicated  persons  are  not  removed  frc 
If  the  plaintiff  used  that  degree  of  care 
use,  under  the  circumstances  of  this  cas 
a  previous  instruction,  then  his  intoxical 
the  evidence  he  was  intoxicated,  had  no 
dent.  When  contributory  negligence  i 
this  case,  it  must  appear  that  the  plaint 
nary  care,  and  that,  too,  without  referen 
question  is  whether  or  not  the  plaintifTs 
standard  of  ordinary  care — not  whether 
drunk." 

It  is  claimed  that  the  last  is  in  conflict 

"  10.  The  court  instructs  the  jury  tha 
was  injured,  without  any  fault  or  ne 
alighting  from  defendant's  cars.     The 
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you  must  be  satisfied  from  the  evidence  offered  in  the  case  that 
such  was  the  fact,  and  if  you  find  from  the  evidence  that  just 
before  and  while  plaintiff  was  attempting  to  alight  from  defend- 
ant's train  he  was  under  the  influence  of  liquor  to  such  an  extent 
as  to  prevent  him  from  exercising  reasonable  care  and  caution  in 
controlling  the  movements  of  his  body,  although  he  might  not 
have  been  entirely  under  its  influence,  and  that  such  inability  of 
plaintiff  to  so  control  his  actions  caused  or  tended  to  cause  his 
receiving  the  injuries  he  claims  in  attempting  to  alight  from 
defendant's  train,  then  the  plaintiff  was  not  without  fault,  and 
your  verdict  must  be  for  the  defendant." 

Other  supposed  errors  in  receiving  and  rejecting  evidence  are 
d.scussed  in  the  opinion. 

The  jury  found  for  the  appellee  with  damages  of  $5,500. 

James  H.  Brown  and  Milton  Smith,  for  appellant. 

Markham  &  Carr,  for  appellee. 

Reed,  J. — ^The  fact  that  serious  injuries  were  received  by 
appellee,  the  nature,  extent  and  consequent  effect  of  such  injuries 
and  the  manner  in  which  they  were  received,  were  well  estab- 
lished by  the  testimony,  and  appear  to  have  been  practically  con- 
ceded by  appellant,  no  serious  effort  having  been  made  to  in 
anv  manner  contradict  them. 

The  question  of  negligence  on  the  part  of  the  appellant  cor- 
poration and  contributory  negligence  upon  the  part  of  the  plain- 
tiff were  the  only  important  issues  involved.  Those  having  been 
found  by  the  jury  in  favor  of  the  plaintiff,  unless  serious  legal 
<rror  occurred  upon  the  trial,  either  in  the  admission  or  rejection 
of  evidence,  or  in  the  instructions  to  the  jury  as  to  the  law  of  the 
case,  such  verdict  cannot  be  disturbed. 

The  questions  of  negligence  upon  the  part  of  the  defendant 
and  contributory  negligence  of  plaintiff  are  purely  questions  of 
fact,  to  be  determined  by  the  jury,  not  of  law.  No  principle  is 
better  settled,  both  in  the  United  States  and  England. 

In  Beach  on  Con.  Neg.  ^  163,  it  is  said :  "In  general  it  can- 
not be  doubted  that  the  question  of  negligence  is  a  question  of 
fact,  not  of  law.  Whenever  there  is  any  doubt  as  to  the  facts,  it 
is  the  province  of  the  jury  to  determine  the  question ;  or,  when- 
ever there  may  reasonably  be  a  difference  of  "opinion  as  to  the 
inferences  and  conclxisions  from  the  facts,  it  is  likewise  a  question 
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for  the  jury.  It  belongs  to  the  jury,  no 
dence  and  to  find  upon  the  question  of  I 
sions  as  well,  alike  from  disputed  and  un< 
a  note  the  text  is  supported  by  almost 
from  every  State  in  the  Union. 

In  Detroit,  etc.  R.  Co.  v.  Van  Steii 
Cooley  said,  at  page  n  8  :  "  Negligence, 
sists  in  a  want  of  that  reasonable  care  w 
by  a  person  of  ordinary  prudence  under 
stances,  in  view  of  the  probable  danger  oi 
therefore,  one  which  must  take  into  cor 
cumstances,  and  it  must  measure  the  prut 
duct  by  a  standard  oi  behavior  likely  to 
other  persons  of  common  prudence,  fi 
depends  at  all  upon  the  action  of  any 
given  set  of  circumstances,  the  prudem 
must  be  estimated  in  view  of  what  he 
from  such  other  person,  and  he  is  not  to 
if  the  injury  has  resulted  from  the  act 
could  not  reasonably  have  anticipated, 
complicated  by  the  necessity  of  taking  i 
of  circumstances  affecting  the  conduct  of 
only  to  be  satisfactorily  solved  by  the  ju 
the  position  of  the  injured  person,  and  i 
stances  as  they  then  presented  themselv 
standpoint  judging  whether  he  was  guili 
It  is  evident  that  such  a  problem  cannt 
which  the  law  can  pronounce  a  definite  st 
be  left  to  the  sifting  and  determination  ol 

Although  in  all  cases,  both  civil  and  cr 
well  settled  that  it  is  the  province  of  the 
it  seems  to  be  regarded  as  peculiarly  v 
cases  of  alleged  negligence,  and  contribt 
as  in  this  case,  the  negligence  of  one,  or 
both,  resulted  in  serious  injury.  And  thi 
as  stated  by  Judge  Cooley,  "  that  the  prol 
the  necessity  of  taking  into  account  the  1 
affecting  the  conduct  of  different  persons 

In  England,  in  Met,   R'y  Co.  v.   Jack 
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of  negligence  on  the  part  of  the  defend 
dence  which  may  or  may  not  be  considei 
tributory  negligence  on  his  own  part,  the 
the  jury."  And  see,  Davy  v.  London,  el 
B.  70  (1);  Martin  v.  Northern,  etc.  R'y 
One  important  branch  or  factor  in  the 
or  overlooked,  or  at  least  not  treated  in 

plaintiff,  an  intending  passenger  by  once  01 

defendant's  railway,   having  received  a    clear 

his   ticket,  was   obliged   to  cross  the  several  I 

hne  by  a  level  crossing  in  order  to  get  crossing 

from    the   booking-office   to  the  plat-  was  stru 

form  from  which  his  train  would  start.  Plaintiji 

Whilst     crossing,    he    was    knocked  look  alo 

down  and  injured  by  a  passing  train,  that  no 

which  he  was  unable   to  see  until   it  employ* 

was  about   twenty   yards   from   him,  did  not 

owing  to  a  sharp  curve  on  the  line.  was  ap] 

The  night  was  dark  and  there  was  no  nonsuiti 

one  at  the  crossing  to  warn  the  plain-  right,  a 

tiff  of  the  approaching  train,  which  on   the 

was  a  special  train  running  through  accordii 

the  station   at  a  fast  speed,  and  not  the  cast 

mentioned  in  the  time-table.      At  the  the  acci 

trial   the    judge   directed    a   nonsuit.  omissio: 

Held,  that    the    nonsuit    was    error.  reasona 

Manisty,  J.— "Whenever  there  is  a  {Affirm 
question  of  whether    there    is    any 
evidence  of  negligence  or  of  contrib-  2.  M 

utory  negligence,  unless  there  is   a  Co.,  81 

total  absence  of  evidence  of  negligence  Commo 

and   of    contributory    negligence,   it  "as  an 

must    go   to   the  jury  ...   in  order  arising 

that  they  may  form  their  own  opinion  The  evi 

upon  the  facts  of  the  case."  tiff  arri 

I.   In   Davey   v.    London  &  South  departu 

Western  R'y  Co.,  L.  R.  11  Q.  B.  ^o  running 

(Court  of  Queen's  Bench,  November,  where  I 

1883),  the  facts  showed  that  plaintiff,  order   I 

a  foot-passenger,  was  injured  while  some  di 

crossing  defendant's    line.     It    was  side  of 

impossible  to  see  the  up  side  of  the  switch 

track  until  within  a  foot  or  two,  but  hurt    ' 
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:e  required,  viz.,  the  serious  injury  fro 
ming  in  contact  with  the  lower  part  of  tl 
legligence  in  operating  the  cars,  wherel 
in  such  position  as  to  come  in  conta 
;e,   may  undoubtedly  be   regarded   as  tl 

injuries.  The  negligent  application  ai 
nt  by  which  the  metallic  portions  of  tl 
I,  was  the  cause  of  the  damage  to  the  perst 

The  first,  proximate  and  direct,  the  oth 
caused  the  damage  to  the  person,  cons 
:garded.     The  car  was  a  "  trail,"  suppos< 

the  influence  of  the  motive  power  whii 
ir  car.  It  was  alleged  in  the  complai 
negligent,  careless  and  unskillful  mann 
said  electricity  were  used  and  operated,  tl 
on  and  into  his  body  large  quantities 
it,  by  means  of  said  electricity,  his  who 
led.  shocked  and  injured,  so  that  by  meai 
'  the  sudden  motion  of  said  train  .  .  .  at 
shock  received  from  electricity"  etc. 
shed  that  injuries  were  caused  by  electri 

so  charged  with  the  fluid  as  to  injure 
any  part  of  it,  if  not  establishing  negl 

a.  prima  facie  c&se  as  to  require  defens 
njunes  were  not  caused  by  that  agency  i 

of  the  agent.     No  effort  was  made  upc 

injuries  were  not  caused  by  electricity,  : 
and  established  by  the  evidence,  nor  w; 
I  explained  or  attempted.  It  is  true  M 
[ineer,  in  the  employment  of  thecompan 

the  result  of  his  evidence  being  that  1 

:he  plain-  leaving  the  case  to  the  jury  upon  tl 

egligencc  only  points  raised  by  the  parties,  ai 

fendatits,  that  the  omission  to  call  their  atte 

plaintiff's  lion  tc  the  tRtennediate  case  of  tl 

company  negligence  of  both  parties  being  co 

d  for  the  tributory  to  the  Hccident,  was  no  mi 

idge  was,  direction, 
-ranted  in 
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knew  nothing  whatever  about  it,  nor  even  what  car  it  was ;  that  it 
was  his  duty  to  cause  every  car  to  be  examined  at  the  station,  that 
he  had  given  such  orders  and  presumed  the  examination  had 
been    made   in  the  station   the   night  after   the   accident  hap- 
pened,  etc. ;    all   of    which  was   not  of    the   least   importance, 
the  question  being  what  the  electrical  condition  was  at  the  time 
of  the  injury ;  that  certainly  could   not  be  determined  by  the 
examination  hours  afterward  of  the  car  detached  from  the  motor 
and  *'  housed."    Mr.  Ballow  and  a  Mr.  Dashiell  testified,  as  expert 
electricians,   that    the   cars    were    so    coupled,    constructed  and 
insulated,  that  it,  in  their  opinion,  would  be  impossible  for  the 
trail  car  to  become  so  charged  with  electricity  as  to  cause  injury 
to  a  person  coming  in  contact  with  any  part  of  it.     However 
expert,  scientific  and  learned  they  may  have  been  upon  the  sub- 
ject, and  however  honest,  what  they  or  either  of  them  thought  in 
regard  to  it  was  of  very  little  importance  when  confronted  with 
the  facts  and  results  established  and  uncontradicted. 

In  Flannery  v,  Waterford,  etc.  R'y  Co.,  1 1  Irish  Rep.  C.  L. 
30  (i),  it  was  said  :  "When  a  plaintiff  sustained  injuries  in  con- 
sequence of  a  portion  of  the  train  in  which  she  was  traveling  hav- 
ing left  the  rails,  and  the  railway,  the  engine  and  the  carriages 
were  under  the  management  of  the  company :  Held,  that  the 
fact  of  the  accident  was  sufficient  evidence  to  cast  upon  the  com- 
pany the  burden  of  showing  that  there  was  no  negligence  on 
their  part ;  and  that,  as  they  declined  to  afford  any  explanation 
of  the  cause  of  the  accident,  there  was  a  case  for  the  plaintiff" 
proper  to  be  submitted  to  the  jury." 

Taking  up  the  supposed  errors  in  admitting  testimony,  Dr. 
Hart  was  asked,  "  From  your  knowledge  of  this  case,  what  would 
you  say  as  to  the  probability  of  his  ever  recovering  his  physical 
power  ?  "     Counsel  says,  "  This  question  was  objected  to  as  not 

I.  The  facts  in  Flannery  v.  Water-  of  defendant.     Heldy  that  these  facts 

ford,  etc.  R'y  Co.,  1 1  Irish  Rep.  Com.  were  sufficient  to  cast  upon  defendant 

Law,  30  (Court  of  Exchequer,  Janu-  the  burden  of  showing  that  there  was 

ary,    1877),    were  as   follows:     The  no   negligence  on  its   part;  and  if 

plaintiff  was  injured  while  a  passenger  they  declined  to  afford  any  explana- 

on  defendant's  train,  by  reason  of  the  tion  of  the  cause  of  the  accident,  there 

car  leaving  the  rails.  This  was  proven,  was  a  case  for  the  plaintiff  proper  tcv 

as  well  as  the  fact  that  the  engine  and  be  submitted  to  the  jury, 
carriages  were  under  the  management 
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being  a  proper  hypothetical  question,  that  it  was  not  based  on 
the  facts  proven  or  assumed  to  be  proven."  This  was  evidently 
the  result  of  a  misconception.  Dr.  Hart  was  plaintiflF's  family 
physician,  had  had  plaintiff  in  his  care  from  the  time  of  the 
injury — still  had  him  in  his  care.  He  was  not  called  as  an  expert 
to  testify  upon  a  hypothetical  case  presented,  but  as  to  facts 
within  his  own  knowledge,  and  he  was  asked  not  to  testify  from 
facts  stated  by  others,  but  what  he  knew.  He  was  asked,  "From 
your  knowledge  of  this  case,"  etc.  Even  if  an  expert,  the  objec- 
tion is  answered  by  the  first  authority  cited  by  counsel  in  support 
of  his  contention.     Rogers  on  Exp.  Tes.  '^  46. 

**  His  opinion  to  be  admissible  must  be  founded  eittier  upon  his 
(mm  personal  knowledge  of  t/ie  facts,  upon  facts  testified  to  in 
court,  or  else  upon  a  hypothetical  question." 

Mr.  Ballow,  an  electrical  engineer,  employed  by  the  company, 
attempted  by  his  evidence  in  chief  to  establish  the  fact  that  elec- 
tricity could  not  be  transmitted  to  a  trail  car  in  quantity  sufficient 
to  cause  injury.  On  cross-examination  he  was  asked,  *'  I  will 
ask  you  as  a  matter  of  fact,  if  all  the  cars  running  on  the  Lawrence 
Street  Line,  belonging  to  the  Denver  Tramway  Company,  haven't 
blisters  upon  the  metal  railing  around  the  ends  of  the  cars,  caused 
by  a  leakage  of  electricity  ?  Are  there  not  blisters  on  these  the 
size  of  my  thumb  nail,  on  the  metal,  caused  by  this  escape  of  elec- 
tricity on  the  rear  car?" 

The  questions  were  objected  to  as  irrelevant  and  immaterial, 
because  not  limited  to  the  particular  car  and  about  the  time  of  the 
accident  Counsel  seems  to  have  overlooked  the  fact  that  witness 
knew  nothing  about  the  accident  until  the  next  day,  and  did  not 
know  the  car  upon  which  it  happened,  but  had  upon  direct  exam- 
ination testified  generally  that  in  the  cars  as  constructed  and  oper- 
ated no  appreciable  amount  of  electricity  could  be  transmitted  to 
the  •*  trail  "  car.  Such  being  the  fact,  the  questions  asked  appear 
to  have  been  in  the  line  of  legitimate  cross-examination. 

An  instructive  case  upon  evidence  in  this  class  of  cases  is  Simp- 
son V.  London  Gen.  Om.  Co.,  L.  R.  8  C.  P.  390  (i) : 

I.  In  Simpson  v,  London  General  nibus  was  injured  by  a  blow  from  the 

Omnibus  Co.,  L.    R.   8   C.   P.  390  hoof  of  one  of  the  horses,  which  had 

(Coart   of    Common    Pleas,   Easter  kicked  through  the  front  panel  of  the 

Term,  1873),  a  passenger  in  an  om-  vehicle.     There  was  no  evidence  on 
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"  A  passenger  in  an  omnibus  was  inji 
hoof  of  one  of  the  horses  which  had  k 
panel  of  the  vehicle.  There  was  no  evi' 
passenger  that  the  horse  was  a  kicker ;  b 
panel  bore  marics  of  other  kicks,  and  thai 
taken,  by  the  use  of  kicking  strap  or  otl 
able  consequences  of  a  horse  striking  out 
offered  on  the  part  of  the  owner  of  the  ot 
was  evidence  of  negligence  proper  to  be 
If  evidence  of  other  hoof  marks  upon  t 
upon  direct  examination,  and  sufficient 
being  a  "  kicker."  it  seems  that  the  que 
tion,  under  the  facts  and  circumstances 
nently  proper. 

Defendant  offered  to  prove  by  Holla 
other  passengers  getting  on  and  off  th< 
time  were  injured  by  electricity.  Refus 
the  evidence  is  assigned  for  error  and  u 
refusal  was  proper ;  the  fact  sought  to  t 
bearing  upon  the  questions  at  issue.  Ii 
under  any  circumstances,  it  would  have  t 
some  other  person  was  in  exactly  the  sai 
the  car  and  earth  as  the  plaintiff,  imme 
exact  time  of  the  injury.  Probably  no  c 
ated  as  to  receive  the  charge  by  person 
One  person,  by  contact,  might  receive  t 
dynamo  or  battery,  white  twenty  others 
rienced  no  sensation  whatever.  If  a  p 
killed  by  lightning,  bore  unmistakable  r 
would  hardly  be  competent  to  attempt  tc 
that  no  other  person,  or  all  persons,  in 
not  kitted. 

An  attempt  was  made  by  the  defenda 

the  part  of  the  plaintiffthat  the  horse  sequence 

was  a  kicker,  but  it  was  proved  that  and    no 

the  panel  bore  marks  of  other  kicks,  the    part 

and    that  no  precaution   had    been  that  the 

taken  by  the  use  of  a  kicking  strap,  gence  p 

or  otherwise,  against  the  possible  con-  jury. 
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to  all  the  facts,  not  only  as  to  his  condi 
injury,  but  as  to  his  general  character  foi 
competent  for  a  person  charged  with  d 
never  drank,  for  a  person  charged  with  b 
lar  time  that  he  had  not  taken  liquor.  M 
the  defendant  an  important  witness,  testi 
and  contributory  negligence  of  plaintiff. 
by  the  plaintiff  and  examined  in  regard  I 
pear  Walker's  place  of  business,  and  was 
you  to  state  whether  he  (Walker)  was 
whether  he  (Walker)  was  arrested  for  tl 
the  witness  answered:  "  Mr.  Walker  was  ta 
time  and  taken  to  the  city  hall,  and  was  r 
hall."  Although  perhaps  technically  err< 
its  own  antidote.  Errors  that  are  not  she 
dicial  are  disregarded.  The  answer  in 
shows  the  dismissal  of  the  charge  and  i 
witness.  It  can  hardly  be  presumed  tha 
upon  the  character  of  the  witness  could  I 
ant,  more  particularly  as  the  defendant  aft 
Walker  and  he  was  allowed  to  establish  h 
charge. 

In  argument  the  ist  and  2d  instt 
together.  It  is  objected,  ist,  "that  the] 
being  specific.  They  do  not  advise  the  j 
by  the  jury  to  be  shown  by  the  evidence, 
negligence,  proximate  and  remote  cause 
gence,  which  are  referred  to  therein.  In 
jury  both  matters  of  law  as  well  as  ma 
"  They  stated  mere  abstract  propositions 
put  hypothetically,  as  they  should  have  b 

We  do  not  think  them  amenable  to  sue 
being  general  and  abstract  propositions 
seem  to  be  a  full  and  complete  statement 
as  applicable  to  the  case,  and  specifically 
graph  to  the  issues  and  the  facts  to  be  fo 
they  could  have  been  more  definitely  or  s 
shown,  nor  can  we  discover.  Specific  o 
following  language  of  the    ist  instructior 
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negligence  of  those  in  charge,  two  exp 
stand  who  testified  to  the  impossibility 
charged.  Aside  from  the  deadly  agent 
the  chaise  of  the  court,  that  the  defen 
extraordinary  care  and  would  be  liable  : 
warranted  by  the  authorities.  "  The  la 
care  proportionate  to  the  nature  and  ri 
Johnson  v.  H.  R.R.  Co.,  20  N.  Y.  65. 

"  Passenger  carriers  bind  themselves 
whom  they  take  into  their  coaches,  to  t. 
gence  of  very  cautious  persons."  Mavericlt 
36  N.  Y.  378. 

"  A  carrier  of  passengers  by  railway  i 
an  injury  to  a  passenger  resulted  from 
from  something  against  which  no  huma 
could  provide."  Sullivan  v.  R.R.  Co.,  3 
R.R.  Co,,  64  Pa.  St.  225  ;  R.R.  Co.  v.  N 
Warren  v.  Fitchburg  R.R.,  8  Allen,  23 
How.  (U.  S.)486;  New  World  v.  King 
and  see  Scott  i'.  London  Dock  Co.,  3  Hu 

In  Smith  v.  St.  Paul  R.  Co.,  32  Mii 
severe  rule  which  enjoins  upon  the  car 
care  and  diligence  is  intended,  for  reas 
secure  the  safe  carriage  of  passengers  in  s 
foresight  can  effect  such  result.  From 
strict  rule  to  carriers,  it  naturally  follow 
occtjrs  to  a  passenger  through  a  defect 
working  or  management  of  the  vehicle  01 
the   service  which  the  carrier  ought  to  cc 

I.  In  Scott  V.  London  &  St.  Cathe-  The  coui 

rine  Dock  Co.,  3  H,  &  C,  596  (Court  for  the  di 

of  Exchequer  Chamber,  Hilary  Va-  the  evide 

cation,  186;),  it  appeared  that  plain-  lish  negli 

tiff  was  a  customs  officer  who  was  in-  low  erred 

jured  while  upon  defendant's  docks.  The  acci< 

While   passing  before  a  warehouse  ordinaril; 

be   was  knocked  down  and  hurt  by  used  due 

some  bags  of  sugar  that  fell  upon  him  fore,  in 

from  a  point  where  they  were  being  tion,  wot 

handled    by    defendant's    servants,  dence  of 
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the  plaintifl,  by  want  of  ordinary  care,  co 
he  must  assume  such  responsibility,  rega 
We  cannot  well  see  how  it  could  have  be< 
he  was  held  responsible  for  his  negligenc 
hardly  be  contended  that  it  gave  the  del 
the  right  to  kill  or  maim  him,  but,  if  \ 
-care  on  the  defendant  But  the  evidence  1 
enness,  and  the  jury  were  warranted  in 
-court  would  have  been  warranted  in  en 
question  from  the  jury. 

Owing  to  the  importance  of  the  case, 
and  the  great  industry  and  ability  with 
sented,  we  have  examined  carefully  eacl 
authorities  cited  in  support,  and  find  no  i 
it  appears  that  the  defense  was  allowed 
if  any  criticism  of  the  instructions  were  to 
be  that  those  given  for  the  defendant  w< 
warranted,  and  when  in  conflict  with  thos 
were  more  so.     It  foUows  that  the  judgmi 

Affirmed. 

FULLER  V.  THE  NAUGATUCK 

Supreme  Court  cf  Errors,  Coanectii 
[Reported  in  31  Conn.  5 

INJURY  WHILE  ALIGHTING  FROM  TRA 
TIME  OF  STOPPING. —In  an  action  for  in 
a  train  while  a  passenger  was  alighting  a 
that  the  train  did  not  stop  the  usual  length  i 
usual  and  customary  period  of  the  train  sti 
port  the  claim,  it  was  held,  was  properly  adr 

CARRIERS  NOT  INSURERS— DEGREE  0 
CARRYING  PASSENGERS.— Carriere  an 
of  passengers,  but  they  are  bound  to  observ 
in  carrying  passengers  which  a  reasonable  i 
tract  is  that  they  will  cany  safely,  and  a: 
human  foresight  will  go  they  will  take  dui 
their  duty. 

Action  on  the  case  for  a  personal  injui 
of  the  plaintiffs. 

1.  Cited  in  Union  Hardware  Co.  v.  Plume,  el 
Tompkins  v.  West,  56  Conn.  478,  486, 
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But  there  was  no  evidence  that  said  condui 
order,  had  any  knowledge  that  said  Betsey 

Defendants  introduced  evidence  to  pro 
stopped  at  said  station,  and  remained  statii 
proper  period  of  time,  and  sufficiently  long 
the  car  safely  and  conveniently,  after  due 
to  her,  but  that  instead  of  leaving  the  car 
she  remained  therein  an  unreasonable  pe 
after  the  train  had  resumed  its  progress,  a 
that  when  she  was  about  getting  off  the  ca 
the  superintendent  of  the  road  that  the 
that  it  would  be  dangerous  for  her  then  to 
remain  he  would  stop  the  train.  But  it  w 
tiffs  that  any  such  information  was  commu 

The  plaintiffs  offered  evidence  to  prove  ' 
customary  period  of  time  allowed  by  the  de 
to  leave  at  that  station.  To  the  admission  ( 
objected,  but  the  court  admitted  it 

The  defendants  requested  the  court  to  c 
lows,  to  wit:  I.  "That  if  they  found  tha 
the  usual  time  of  stopping  at  the  station,  o 
Mrs.  Fuller,  by  the  use  of  reasonable  expe 
off  the  car  with  safety,  and  she  did  not  im] 
and  get  off,  the  defendants  were  not  respi 
2,  "That  if  the  jury  found  that  the  train  v 
to  the  passengers  to  leave,  the  usual  tir 
enable  Mrs.  Fuller,  in  the  use  of  reasonab 
to  get  off  safely,  and  she  did  not  get  off  th 
not  liable  for  any  injury  occurring  afterwa 
believe  that  the  conductor,  at  the  time  he 
fide  supposed  that  the  passengers  who  dt 
left  the  cars."  3.  "  That  if  the  jury  found 
Fuller  left  the  car  the  train  was  in  mot 
unsafe  for  her  to  leave  it,  and  she  knew  it, 
able  and  ordinary  care  might  have  know 
the  defendants  are  not  liable,  whether  tl 
not  at  that  station."  4.  "That  the  deg 
defendants,  as  common  carriers  of  passengt 
cise  in   affording  to  Mrs.  Fuller  an  oppc 


270  AMERICAN  NEGLIGENCE  ( 

Conn.  122,  126;  2  Chit.  PI.  117,  118,  271, 
ington,  6  B.  &  C.  268  ;  13  E.  C.  L.  1 70 ; 
Salk.  114;  3  Salk.  6y,  1  Bright  on  Husb. 
V.  Payne,  4  Conn.  190;  Maine  v.  Bailey,  ij 
King,  12  East,  452;  2  Greenl.  Ev.  %% 
Loomer,  21  Conn.  253. 

Sanford  &  Woodruff  (with  whom  wa 
cited:  2  Chit.  PI.  119  ;  2  Greenl,  Ev.  %  22 
%  592,  n.  2  ;   I  Chit.  PI.  673-682 ;  Richards 

5  ;  Lewis  v.  Babcock,  1 8  Johns.  443  ;  Dal 
579;  I  Sw.  Dig.  776,  777  ;  Van  Rensselat 
Ca.  18;  Wolcott  V.  Coleman,  2  Conn.   324 

6  Mete.  332;  2  Chit.  PI.  119. 
HinnniiifJ. — ^The  defendants  in  this 

the  plaintiffs,  moved  in  arrest  of  judgment, 
insufficiency  of  the  declaration.  The  obje 
tion  are,  that  it  does  not  state  that  the  di 
or  that  they  had  power,  by  their  charte 
carriers ;  that  the  several  counts  each  join  a 
account  of  the  wife's  personal  injury,  with  a 
of  her  cure ;  that,  in  the  counts,  the  promi 
been  made  to  the  wife,  and  in  the  third  cou 
been  made  to  both  husband  and  wife ;  that 
not  be  made  to  a  married  woman,  and  she 
sit  for  any  claims  originating  after  cover 
said,  the  first  count  is  in  assumpsit,  on  the 
last  counts  are  founded  on  the  negligence  c 
so  are  counts  sounding  in  tort. 

These  several  claims  will  be  considered  i 
I.  Does  the  declaration  allege,  that  the 
mon  carriers,  or  carriers  of  passengers,  or 
by  their  charter,  to  become  carriers  ?  We 
stating  that  the  defendants  were  the  owner 
running  through  the  town  of  Waterbury  ; 
certain  cars  for  the  conveyance  of  passeng 
then  goes  on  to  say :  "  And  the  defendants 
were  the  owners  and  proprietors  of,  and  v 
pelling  a  certain  train  of  passenger  cars  u| 
carriage  and  conveyance  of  passengers,  fo 
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■Other.  But  we  do  not  think  this  declara 
tion.  Indeed,  it  may  fairly  be  doubted 
with  that  object  in  view.  The  ground 
wife's  personal  injury  alone;  otherwise, 
made  a  party  at  all;  and,  we  think,  th 
the  expenses  of  her  cure  may  well  enoi 
scriptive  of  the  extent  of  her  injury,  rath 
substantive  ground  of  damages — as  sayir 
was  so  hurt  that  it  had  already  cost  two 
her.  In  this  aspect,  the  allegation  ihoi 
very  proper. 

But  suppose  the  pleader  intended  it 
recovery,  and  that  it  is  so  expressed  as  i 
only,  still  we  think  it  clear  that  it  does 
lion.  In  every  instance  this  claim  is  inse 
vation,  and  not,  as  of  itself,  constituting 
The  gist  of  the  action  is  the  breach  of  i 
the  wife  safely.  It  is  stated,  as  one  consi 
plaintiffs  were  obliged  to  expend  mone 
attendance.  For  that  the  plaintiffs  can 
was  the  sole  ground  of  damages  it  wou 
But  as  there  was  a  ground  for  which  they 
presumed  that  the  court  allowed  no  pr 
ground  on  which  they  could  not,  althoug 
tion. 

3.  It  is  said,  there  is  a  misjoinder  of  cc 
the  promise  in  the  first  two  counts  betn 
and  in  the  third,  as  made  to  the  plaintifT: 
count  uses  the  plural  word  "plaintiffs"  v 
to  whom  the  promise  was  made;  but  it  i! 
by  language  which  shows  that  the  wife  o 
•diately  preceding  the  allegation  of  the  pr 
"in  consideration  that  the  said  Betsey 
instance  and  request  of  the  defendant 
engaged  a  seat  and  place,  by  a  certain  c 
and  conveyed  thereby  to  Plymouth  afor 
reasonable  hire  and  reward  to  the  said  d 
paid  and  received,  they,  the  said  defei 
undertook,"  etc.,  "  that  due  and  proper  cai 
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and  some  of  them  were  cases  where  the  < 
wife,  or  her  representatives,  and  the  husbi 
it  is  not  improbable  that  the  inclination 
felt  to  subject  all  a  debtor's  property  to  ti 
and  to  guard  against  any  possible  evas: 
have  led  to  our  peculiar  decisions  on  thi 
may  be,  the  principle  which  our  courts  \ 
subject  is  undoubtedly  a  departure  fron 
ought  not  to  be  extended  so  as  to  operal 
law  is,  that  in  all  cases  where  the  cause 
the  wife,  she  may  join  with  her  husband 
rule  has  not  been  affected  by  the  cases 
application  has  been  narrowed,  by  leavin 
cause  of  action  will  survive  less  in  numbei 
before.  If,  then,  the  cause  of  action  woul 
this  case  it  must  follow  that  she  may  jo 
upon  it  Now  the  defendants  admit  th 
for  their  neglect  of  duty  in  not  carrying  l 
be  sustained  by  her. 

The  question,  then,  is  narrowed  dow 
decisions  have  so  far  destroyed  the  identi 
binding  promise  cannot  be  made  to  he 
even  for  her  personal  security.  Now,  whi 
result  to  which  the  reasoning  of  some  of  c 
no  idea  that  they  intended  to  sanction  a 
truth  seems  to  be,  that  our  late  cases  on  t 
authority  of  Griswold  v.  Penniman,  2  Cc 
rests  upon  the  notion  that,  because  a  hu; 
most  choses  in  action  accruing  to  the  wif 
vest  absolutely  in  him.  This,  says  Judg< 
that  they  vest  iii  him  absolutely."  Previ 
wold  V.  Penniman,  our  court  of  errors  ha 
tnent  between  husband  and  wife  was  a 
was  made  through  the  intervention  ol 
Dibble,  i  Day,  22 1 ;  Nichols  v.  Palmer,  ; 

This  doctrine  carried  out  would,  perl 
Griswold  V.  Penniman.  The  common  la 
band  may  sue  alone,  or  join  his  wife,  on  c 
to  her  during  coverture,  is  founded  upon 
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ce  such  choses  in  action  to  possessior 
day,  might  have  considered  such  an  elei 
nent,  under  the  case  of  Dibble  v.  Hutto 
t  is  clear  that  Judge  Swift's  principle  doi 
:  this.  The  converse  of  the  ground  of  thi 
For  the  personal  injury  of  the  wife,  tl^ 
e  alone.  He  has  no  direct  interest  in  th; 
IS  in  consequence  of  it  he  loses  her  societ 

he  migtit  sue;  but  not  for  the  pain  st 
Tue,  that  his  right  to  sue  alone  proves  thi 

vest  absolutely  in  him,  it  must  follow  th< 
o  such  right  they  do  not  vest  in  him;  an 
is  description,  it  must  follow  that  the  su 
n  the  name  of  the  wife, 
he  motion,  that  the  first  count  was  laid  i 
;r  counts  in  tort,  has  not  been  insisted  upo 
sume  it  was  intentionally  abandoned;  : 
ave  been  taken  from  established  preceden 
en  under  the  head  of  assumpsit. 
r  a  new  trial,  it  is  claimed  that  the  coui 
ience  to  prove  that  the  wife  gave  mone 
cket  for  her  passage  in  the  cars;  that  sue 
vhich  she  took,  and  also  took  her  seat  i 
d  to  Plymouth.  It  is  said  this  evidenc 
contract  was  made  with  the  husband,  o 
>ney  she  paid  for  the  ticket  must  be  pre 
;.  This  might  be  a  plausible  claim,  if 
narried  woman  to  have  separate  property 

such  property,  it  is  obvious  the  mone 
3  either  of  them,  and  there  might  hav 
owing  to  which  it  did  in  fact  belong.  Th 
not  conduce  to  prove  the  contract.  \V 
:  was  sufficient  for  the  purpose,  we  are  nc 

no  express  contract  was  made  with  any 
will  imply  a  contract  only  with  the  hu- 
or  the  ticket.  We  have  already  seen  th; 
'  paid  for  the  ticket,  unless  the  fact  thi 
her  hand  is  presumptive  evidence  that 
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belonged  to  her.  We  do  not  think  there 
it  was  his  atone.  Besides,  it  does  not  apf 
was  expressed  or  implied.  The  motion  d 
the  whole  evidence  in  the  case;  and  so  f 
contract  was  an  implied  one,  we  should  bi 
sume  that  it  was  express,  if  it  were  neces 
to  sustain  the  verdict.  These  reasons  an 
this  claim ;  but  it  ought  not  to  be  undersi 
sanction  the  notion  that  the  law  will  impl 
the  party  who  pays  the  money  in  such  a  t 
seem  more  reasonable  to  suppose  that  the 
ever  it  might  be,  would  be  with  the  party 
was  a  contract  to  pay  for  the  wife's  labor 
to  the  husband,  because  he  alone  is  inter 
her  personal  security,  it  must  be  to  her,  if 
no  interest  in  that.  But  it  is  not  necessai 
further. 

The  injury  for  which  the  action  was  1: 
station,  or  usual  stopping  place,  at  Plym 
claimed  it  was  in  consequence  of  the  cars 
time,  or  long  enough  to  give  the  passeng 
sonable  opportunity  to  leave.  Under  this 
evidence  of  the  usual  and  customary  peri 
at  that  place;  and  it  was  claimed  that  si 
vant  and  ought  not  to  have  been  recei 
proper,  for  the  purpose  of  showing  what 
sidered  a  reasonable  time  to  be  allowed  1 
at  that  station  ;  and,  if  the  time  allowed  1 
occasion,  was  shorter  than  the  usual  and  c 
tend  somewhat  to  show  that  a  reasonabl 
The  evidence  probably  was  not  v^ry  im 
say  that  it  was  improper. 

The  remaining  question  arises  upon  tli 
It  is  said  that  it  requires  too  high  a 
defendants. 

But  the  rule  laid  down  by  the  judge  v 
this  court  in  Hall  v.  Conn.  River  S.  Co., 
been  acted  upon  ever  since.  It  is  too  well 
amination. 
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the  motion  in  arrest  is 
advised. 
New  trial  denied. 

IR  HAVEN  &.  Wl 
►  COMPANY.  ('> 

t,  Connecticut,  December 

in  4;  Conn.  284.] 

E  FOR  INJURY  TO  B 
HE  HAD  NOT  PAID  I 
s  of  age  was  riding  on  a  si 
>ut  with  ihe  knowledge  ant 
1  no  authority  to  carry  pass 
;d  in  the  car  forbidding  p 
r  while  the  car  was  in  mot 
01  be  responsible  if  any  act 
equest  of  the  driver  took 
ended  to  get  off,  and  withe 

car  was  in  motion  and  b< 
,  jumped  off  the  front  p 

the  trial  court  that  the  bo; 

as  much  care  as  could  be 

contributory  negligence  < 
ad  company  was  liable. 

n  injury  to  the  plaintil 
a  horse  railroad  com] 
Haven  County,  and  h 
i,  by  Hitchcock,  J.     Tl 

complained  of  the  plai 
he  was  of  ordinary  m< 

corporation,  legally  en 
ailroad  from  the  city  o 
Haven,  its  eastern  tenr 
mber  23.  1872,  about 
ivas  running  to  its  easi 

y,  etc.  R.  Co.,  60  Conn.  3, 
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and  was  within  half  a  mile  of  it,  the  plaintifi 
to  the  driver  of  the  car,  asked  the  latter  if 
car;  the  driver  assented,  and  the  plaintitT 
east  platform  of  the  car  with  the  driver,  for 
to  the  Fair  Haven  fiost  office,  to  find  the 
received  papers  to  distribute,  which  was  le 
mile  distant.  He  was  a  newspaper  carrier, 
form,  as  the  car  was  approaching  the .  p 
requested  the  plaintiff  to  take  a  package 
lying  on  the  platform,  and  deliver  it  at  the  f 
which  the  car  was  about  to  pass ;  and  the 
the  driver  his  willingness  to  do  so.  The  d 
slacken  the  speed  of  the  car  as  it  came  near 
office ;  and  it  was  then  going  so  fast  that  th 
off,  but  he  kept  on  with  the  car  to  the  ea 
road  (which  was  but  a  short  distance),  wl 
unhitched  from  the  east  end  of  the  car  anc 
end  of  it,  and  started  westward  for  New  Ha\ 
on  the  car,  but  intending  to  go  back  on  i 
post  office. 

■'  Soon  after  the  car  had  started  westwarc 
driver  requested  the  plaintiff  to  bring  the  p 
to  the  west  platform  of  the  car,  which  the 
the  same  time  he  again  requested  the  plainti 
age  at  the  post  office. 

"  When  the  car,  on  its  westward  course, 
eight  feet  of  the  post  office,  the  driver  did 
continued  it  at  its  ordinary  speed.  The  pla 
cumstances,  attempted  to  get  off  from  the  w 
the  post  office,  having  at  the  time  the  pac 
arm,  and  with  his  left  hand  he  had  hold  of  i 
end  of  the  car.  In  thus  getting  off  the  lo 
platform,  the  plaintiff,  by  the  onward  motit 
under  the  forward  wheel  on  the  south  sidt 
leg  and  caused  the  injury  complained  of. 
result  of  the  careless  and  negligent  driving 
the  car  by  the  defendants'  driver  and  conduc 
getting  off  the  car  under  the  circumstance: 
caution  and  prudence  as  could  be  expected 
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ligence  on  his  part  is  found  to  iiave 
iver  or  conductor  knew  of  the  plain- 
was  by  a  signal  to  stop  from  a  by- 
imediately  stopped  within  a  distance 

plaintiff  was  on  the  car  as  it  started 
and  the  circumstances  under  which 

he  intended  to  go  no  farther  on  it 
■at  he  was  there  to  deliver  the  pack- 
e  as  to  whether  the  place  where  the 

or  improper  one  to  get  off,  and  no 

the  trial. 

but  was  riding  free  of  charge^     By 
mpany,  neither  the  driver  nor  Con- 
or allow  persons  or  packages  on  the 
>r  freight, 
iry  the  following  notice,  printed  in 

posted  at  each  end  of  the  car: 
[DDEN — I.  To  get  on  or  off,  or  to 
1.     2.  To  occupy  the  rear  platform 
inside.     3.  To  stand  on  the  steps,  or 
I  motion.     4.  To  put  their  heads  or 

7.  The  company  will  not  be  respon- 
ng  under  a  violation  of  any  of  the 

le  care  of  the  company  for  convey- 
t  platform,  where  the  driver  had  to 
:hat  they  did  not  leave  the  car  with- 
was  not  his  duty,  but  that  of  the 
e. 

any  it  was  the  duty  of  the  driver  to 
)k  ahead,  and  to  the  right  and  left 
ties  as  to  passengers  other  than  those 
md  neither  he  nor  the  conductor  had 
:  of  persons  or  property  on  the  car 

ed  by  the  plaintiff  to  show  that  he 
nd  ride  on  the  car  by  the  driver  and 
lowledge  and  consent,  past  the  post 
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office  to  the  eastern  terminus,  and  thenct 
the  injury  'occurred,  the  defendants  ob 
that  neither  the  driver  nor  conductor  hac 
tiff  a  free  ride ;  that  the  driver  had  nothi 
the  car ;  that  neither  was  an  agent  of  tht 
putpose ;  and  that  there  was  no  allegatic 
ration  to  which  such  evidence  could  be  a; 
to  establish ;  but  the  court  overruled  the 
the  evidence. 

"  The  plaintiff,  for  the  purpose  of  sh< 
trespasser  on  the  car,  but  was  there  with 
mission  of  the  defendants,  and  to  show 
he  intended  to  get  off  at  the  post  office, 
stopping  the  car  for  him  to  get  off,  offen 
the  driver  requested  the  plaintiff  to  tak 
papers,  then  on  the  platform,  and  delivei 
that  the  plaintiff  assented  to  the  request, 
was  getting  off  the  car  with  the  package 
the  admission  of  this  evidence  the  def 
ground  that  the  driver  was  not  their  a^ 
leaving  papers  at  the  post  office,  or  i 
plaintiff  to  do  so;  and  on  the  further 
should  be  of  the  opinion  that  the  driver 
purpose,  then  his  employment  of  the  plai 
ity.  made  the  plaintiff  his  fellow  servant 
manner  above  described  the  defendants  ■ 
on  the  further  ground  that  the  evidence  ■ 
question  presented  by  the  plaintiff's  decla 
ruled  the  objection  and  admitted  the  evii 

"  The  defendants  claimed  that  under 
liable  for  the  injury;  that  the  plaintiff  ^ 
car,  and  that  they  owed  him  no  duty,  e 
by  gross  carelessness,  tantamount  to  waj 
that  they  did  not  owe  him  even  that  till 
the  car ;  that  they  owed  him  no  duty  to 
requested  to  do  so,  or  at  least  till  made 
to  get  off  where  he  did ;  and  that  it  was 
careless  act  to  get  off  the  forward  end  o; 
was  in  motion.    The  defendants  claimed  t 
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47 ;  Belton  v.  Baxter.  58  N.  Y.  41 1  ;  Thui 
■Co.,  60  N.  Y.  326;  Gaynori'.  Old  Col.  R. 
Mayo  V.  B.  &  M.  R.R.  Co.,  104  Mass.  137 
106  Mass.  271 ;  Sleeper  r.  Sandown,  52  N 
&  L.  R.R.  Co.,  52  N.  H.  563  ;  OTlaheit; 
Mo.  70;  Schierhold  t'.  N.  B.  etc.  R.R.  Co. 
etc.  R.R.  Co.  V.  Von  Steinberg,  ^^  Mich, 
mon,  15  Wall.  401;  R.R.  Co.  v.  Stout,  17 
Neg.  ^§  354,  420;  Pittsbui^,  etc.  R.R.  Co. 
St.  421;  Crissey  I'.  Hestonville,  etc.  R.R. 
City  R'y  Co.  v.  Hassard,  Id.  367;  Wilton  1 
Mass.  108;  E.  S.  City  R.R,  Co.  v.  Bohn.  : 
V.  Manchester,  etc.  R.R.  Co.,  L.  R.  8  C.  P. 
Co.  V.  Chenewith,  52  Penn.  St.  382;  Pitts, 
well,  74  Id.  421;  Phila.  etc.  R.R.  Co.  v.  '. 
Drew  V.  Sixth  Av.  R.R.  Co.,  26  N.  Y.  49 ; 
R.R.  Co.,  I  Duer,  571 ;  Jacobus  v.  St  P.  i 
125,  134;  Dunn  V.  G.  T.  R.R.  Co.,  5 
R.R.  Co.  V.  Powell,  40  Ind.  37;  Gr.  N.  R.1 
Exch.  376;  Austin  v.  Gr.  W.  R.R.  Co., 
Lovett  !'.  Salem,  etc.  R.R.  Co.,  9  Allen, 
Co.  V.  Donohue,  70  Penn.  St.  119;  Round 
■64  N.  Y.  I29i  N.  W.  R.R.  Co.  v.  Hack,  . 
Nurdin,  i  A,  &  El.  N.  S.  29;  Johnson  t 
1 ;  BirgeTi.  Gardiner,  19  Id.  507;  Daley  v. 
Id.  591  ;  Isbell  v.  N.  Y.  etc.  R.R.  Co.,  27 : 
ker,  31  Id,  121. 

Carpenter,  J. — The  plaintiff  at  the  ti 
ten  years  old.  He  was  riding  on  one  of  th 
the  knowledge  and  consent  of  the  conduct! 
out  paying  fare.  He  was  requested  by  the 
age  of  newspapers  which  was  being  carri 
leave  it  at  the  post  office  in  Fair  Haven,  w! 
to  get  off.  He  took  the  papers,  and  with 
ductor  or  driver,  and  while  the  car  was  in 
ing  the  crossing  where  the  car  usually  stop 
forward  end  of  the  car,  and  in  doing  so 
wheel  and  received  the  injury  complained 
the  car  had  no  authority  to  carry  passenge 
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driver  requested  the  plaintiff  to  take  a  pad 
on  the  platform,  and  deliver  it  at  the  po 
the  plaintiff  was  getting  off  the  car  wil 
injured.  This  evidence  was  objected  to 
driver  was  not  the  agent  of  the  defendants 
ing  papers  at  the  post  office,  or  requesting 
tiff  to  do  so. 

We  think  this  evidence  was  admissible 
purposes  for  which  it  was  offered.  It  see 
were  accustomed  to  carry  packages  and  f 
that  both  the  conductor  and  driver  had  s 
respect  to  them.  Admitting  it  to  be 
assumes,  that  the  driver  was  not  authorlzt 
the  post  office,  or  to  employ  the  plaintiff 
dence  was  admissible  to  show  that  the  dri" 
tiff  was  on  the  car,  and  was  intendingto  g 
and  we  think  that  such  knowledge  has 
question  of  negligence. 

The  objection  that  requesting  the  plain 
papers  constituted  him  an  employee  of  tl 
hardly  a  reason  for  excluding  the  testimo 
sible  for  the  purposes  for  which  it  was  o 
consider  that  the  plaintiff  was  in  any  se 
defendants.  He  was  merely  requested,  j 
might  have  been,  as  a  friendly  act,  to  di 
did  not  constitute  the  relation  of  master  a 

The  objection  that  the  declaration  a* 
not  stopping  the  car  "  cannot  avail  the  d< 
that  the  defendants  "so  carelessly,  negl 
managed  and  directed  said  car  as  to  run 
plaintiff."  That  is  certainly  broad  enough 
negligence  consisted  in  part  in  not  stop] 
time. 

We  now  come  to  the  principal  and  mo 
the  case — the  claim  of  the  defendant 
show,  as  a  matter  of  law,  that  the  defen 
negligence,  and  that  the  plaintiff  was  guii 
ligence ;  and  that  the  finding  to  the  cc 
Court  should  under  the  circumstances  be 
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prehended  it  If  he  comprehended  it  t1 
childhood  may  have  caused  him  immedia 
consequently  to  disregard  it.  Under  thesi 
was  some  obligation  resting  upon  the  drivei 
that  these  rules  were  complied  with. 

It  is  perfectly  natural  for  a  boy  of  that  aj 
he  pleases,  to  disregard  such  rules.  Some 
seems  to  have  been  called  for  in  this  case 
cised.  Thus  it  would  seem  that  there  may 
in  managing  and  directing  the  car  in  respe 
the  same  circumstances  in  respect  to  a  pe 
would  not  constitute  negligence.  An  adul 
off  the  car  with  impunity,  and  the  driver 
allowed  him  to  judge  and  act  for  himself. 
He  knew  he  was  on  the  front  platform  in 
Had  he  enforced  the  rule  and  sent  him  ins 
the  accident  would  not  have  happened.  I- 
boy  intended  to  get  off  the  car.  If,  instead 
he  had  allowed  him  to  get  off,  but  had  restr; 
stopped  the  car,  then  there  would  have  be 
too,  if  the  conductor  had  looked  after  the  pi 
have  been  kept  within  the  rules  and  the  ao 
vented. 

These  remarks  are  applicable  to  some 
branch  of  the  case— due  care  on  the  part  t 
found  that  he  "  used  as  much  care,  caution  ; 
be  expected  from  a  person  of  his  age."  < 
ordinarily  be  expected  from  such  a  boy  m 
an  older  person. 

But  whether  the  court  erred  in  arriving 
is  immaterial.  We  are  unable  to  see  that  ii 
tion  of  legal  principles. 

A  new  trial  must  be  denied. 
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the  train  stopped  some  distance  from  the  c 
was  called  by  someone,  whereupon  plaint! 
of  the  witnesses,  also  a  passenger,  if  they  u 
upon  his  replying  in  the  affirmative,  pre] 
that  the  night  was  dark,  so  that  the  locatio 
be  ascertained  by  looking  out  of  the  windi 
ment  of  Washington  was  not  countermar 
warning  given  to  passengers  not  to  leavi 
passengers  in  fact  left  it,  among  them  the 
seen  to  go  out  of  the  car  door,  and  before 
with  her,  had  time  to  get  out  of  the  car,  th 
again  and  moved  into  the  depot;  that  t 
afterward  found  lying  by  the  track  nea 
squares  outside  of  the  depot,  with  the 
crushed  by  the  wheel  of  the  car  and  thi 
injured ;  that  partial  amputation  of  the  rij 
about  ten  days  lockjaw  set  in,  and  that  de. 
of  her  injuries,  on  January  3,  1873.  Plair 
dence  tending  to  prove  the  expenses  he  ■ 
accident  and  the  value  to  him  of  his  wife's 
said  expenses  and  the  cost  of  employing  a 
work  and  service  his  wife  had  before  don< 
about  $500.  It  further  appears  from  the  p 
he  had  for  some  years  kept  a  saloon  and  n 
avenue,  a  short  distance  south  of  the  defen 
and  that  his  wife  had  often  traveled  overdi 
familiar  with  the  depot  and  its  surrounding 
"  After  plaintiff  had  closed  his  testimi 
evidence,  tending  to  show  that  the  train  u] 
wife  was,  on  the  occasion  in  question,  was 
express  train,  and  that  it  did  not,  in  fact,  ; 
burg  and  the  passenger  depot  in  Washii 
down  as  it  approached  said  depot;  and 
stopped  on  the  evening  in  question,  as  sho 
the  part  of  the  plaintiff,  was  another  train 
press  train  from  Baltimore,  which  arrived  i 
other,  and  was  detained  briefly  outside,  ur 
removed  from  the  depot;  that  the  two  tr; 
and  started  from  the  same  platform  in  thi 
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'al  of  time  between  them ;  that,  on  the 
)  officer  of  the  company  announced  the 
w  York  train   at  Washington     before  it 

is  it  their  habit  to  announce  such  arrival 
ces  place  late  at  night  and  passengers  are 
t  was  found  by  some  employees  of  the 
uter  and  inner  track,  near  E  Street,  nearly 
[H  the  depot,  as  the  New  York  through 
d  just  in  the  rear  thereof,  and  before  the 
ain.  Defendant  further  ofTered  evidence 
rs.  Pabst  was  near  the  rear  of  the  second 

that  there  was  a  brakesman  between  the 
the  two  rear  cars,  but  none  between  the 
and  the  third." 

5re  taken  to  prayers  granted  and  refused. 
Hurt  in  general  term  was  confined  to  the 
al  instructions  of  the  court  below  to  the 
i  charge  excepted  to  being  as  follows: 
nation  of  arrival  at  Washington  was  made, 
vas  made  by  an  employee  of  the  company 
lown,  and  if  made  by  other  sources  than 
ipany,  that  it  should  have  been  counter- 

y- 

jutcry,  if  you  find  from  the  testimony  the 
pot  and  came  to  a  slate  of  rest — for  both 
y  a  passenger  in  leaving  it,  I  think — and 
ade  that  it  had  arrived  at  Washington  by 
ington,'  the  passengers  had  a  right  to  pre- 
e  darkness  that  surrounded  the  car  at  that 

the  fact  that  the  car  was  at  rest,  that  the 
t  the  proclamation   proceeded    from   the 

the  company,  or  the  agent  of  the  com- 
not  so  proceed,  1  charge  you  that  the 
tion  to  that  train  under  the  law  that  they 

false  proclamation  of  their  arrival.  la 
E  duty  of  this  company  to  maintain  upo', 
le  reach  of  those  passengers,  an  agent  thnt 
e  them  of  the  truth  or  falsehood  of  tha; 

the  proclamation   came  either  from  the 
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mouth  of  their  agent,  or  was  unauthorii 
dieted  through  their  agency,  under  the  1; 
be  derelict  in  its  duty,  and  chargeable  i 
That  is  the  point  to  which  my  attentio 
called.  Now,  as  you  shall  find,  gentleni< 
case,  that  the  train  proceeded  to  the  dep' 
on  the  contrary,  that  it  paused,  and  a  proc 
arrived  was  made,  you  will  find  for  plaintil 
would  have  been  an  act  of  carelessness  on  t 
an  act  of  indiscretion  on  the  part  of  a 
train,  or  attempt  to  do  so,  while  in  motion 
carelessness  and  indiscretion  on  the  part  ol 
pany,  after  having  come  to  a  standstill, 
the  car  of  arrival,  to  start  up  without  \. 
injury.  This  is  all  that  remains  for  the  cc 
to  the  issue  of  liability  or  otherwise." 

The  jury  rendered  a  verdict  for  the  plai 

Defendant  moved  for  a  new  trial  upon 
and  for  excessive  damages.  The  latter  q 
appeal  from  the  order  of  the  court  overrul 

Frederick  Schmidt  and  William  F. 
tiff,  cited:  Rule  lOl,  R.  S. '^6461;  Ri 
Sedgw.  on  Dam.  601;  14  How.  486;  P 
16  How.  469;  Laing  v.  Colden,  8  Penn.  J 

W.\LTER  S.  Cox,  with  whom  was  J. 
2  Redf.  on  Rail.  204,  205,206,  ^^  178 
Damont  v.  N.  O.  &  C,  R'y,  9  La.  Ann.  4 
Co.  V.  McClurg,  2  Am.  R'y  Cas.  546,  547 
Lewis  V.  B.  &  O.  R.R.,  38  Md.  588;  Shea 
and  note  3,  citing  Forsyth  v.  Albany  R. 
Bridges  V.  N.  L.  R'y  Co.,  6  Q.  B.  377; 
P-  333.  note  i,  and  cases  cited;  pp.  351 
Bolton,  I  Camp.  493 ;  Cary  v.  Berksh: 
Sago  V.  Ports.  R.R.  Co.,  4  Allen,  55  ;  C< 
N.  Y.  &  N.  H.  R.R.  Co.,  25  Conn.  265 ; 
4  Keyes,  294;  Eden  v.  L.  &  F.  R.R.  Co., 

Wylle,  J. — This  action  was  brought  t< 
tained  by  the  surviving  husband  in  conseq 
happened  to  his  wife  on  the  2d  Decembe 
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Ervants  and  agents,  as  alleged,  from 
■   January,   1873.     The  verdict  was  in 

$3,568.25.  Several  exceptions  were 
jurt  before  which  the  case  was  tried  at 
he  refusal  of  the  court  to  set  aside  the 
ges.  In  cases  tried  ilnder  the  common 
irt  to  set  aside  a  verdict  on  this  ground 

in  the  appellate  court,  but  the  decision 
It  is  claimed,  however,  that  this  rule 

following  provision  of  the  act  under 
ablished:  "The  justice  who  tries  the 
an,  entertain  a  motion  to  be  made  on 
i^erdict  and  grant  a  new  trial  on  excep-  ' 
idence,  or  for  excessive  damages;  pro- 
e  made  at  the  same  term  or  circuit  at 
When  such  motion  is  made  and  heard 
leal  to  the  general  term  may  be  taken 
1  case  a  bill  of  exceptions  or  case  shall 
mer." 

)perly  speaking,  always  relates  to  some 
luestion  of  law.  The  act  of  Congress 
vhich  the  trial  was  had  to  grant  a  new 
1  that  an  error  in  law  was  committed  to 
:en  at  the  time.  And  this  it  could  do 
But  a  verdict  rendered  on  insufficient 
damages,  is  the  error  of  the  jury  as  to 
ineous  for  either  of  these  causes,  is  a 
dged  of  only  from  the  evidence.  It  is 
an  appellate  court,  unless  it  have  all  the 
ither  the  verdict  was  sustained  by  the 
ere  all  the  evidence  given  at  the  trial 

sent  up  with  the  record,  the  appellate 
e  the  question.  For  that  would  be  to 
5  jury  in  finding  what  facts  have  been 
s.  Ad  guestionem  facti  non  respondent 
c  iwn  respondent  juratores.  But  if  a  case 
lent  of  the  parties  stating,  not  the  evi- 
cts admitted  on  both  sides  to  be  estab- 
e  appellate  court  could  as  well  decide 
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tbe  motion  for  a  new  trial  as  any  othe 
trial  arises  out  of  the  facts.  Where  the ; 
sa>'s  that  when  a  motion  for  a  new  trial 
upon  the  minutes  of  the  court  below,  t 
grant  a  new  trial  on  exceptions,  or  for  ii 
excessive  damages,  and,  on  an  appeal  I 
bin  of  exceptions,  or  case,  shall  be  settli 
intends  that  the  questions  of  law  involve 
shall  be  taken  up  in  that  shape  ;  and  t 
trial,  for  insufficient  exndence,  or  for  exc 
upon  an  agreed  case. 

We  have  dwelt  upon  this  point  at  so 
that  the  act  of  Congress  on  the  subject 
the  clearness  that  one  would  desire,  ai 
have  been  entertained  as  to  its  consti 
lished  by  the  evidence  in  the  present  Ci 
tied  by  counsel,  we  think  we  have  no  p 
from  which  to  judge  whether  the  ver 
excessive  or  otherwise. 

After  the  evidence  on  both  sides  w 
were  presented  to  the  court  by  the  de 
the  plaintiff.  The  plaintiff's  prayer  w 
the  defendant's  were  granted,  and  oth 
deem  it  necessary,  however,  to  examint 
in  answer  to  these  several  propositions  < 
we  are  of  opinion  that  a  new  trial  oug 
we  consider  an  erroneous  instruction  co 
the  substance  of  which  seems  to  pervad 
which  exceptions  were  taken  by  the  del 
charge  to  which  we  refer  more  particul 
hold,  if  the  proclamation  of  arrival  at  V 
to  be  presumed  it  was  made  by  an  empl 
the  contrary  is  shown,  and  if  made  b 
authority  of  the  company,  that  it  should 
by  the  company."  The  same  ideaperv 
upon,  in  a  subsequent  part  of  the  chai 
one  further  extract,  as  follows:  "  And 
either  from  the  mouth  of  their  agen 
unauthorized,  but  was  uncontradicted  th 
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d  be  derelict  in  its  duty,  and  chai^e- 

upon  by  the  court,  exception  was  taken 
ant's  counsel.  The  court  by  these  rul- 
iry  even  the  question  of  contributory 
e  deceased.  Under  circumstances  very 
se,  the  Court  of  Exchequer  Chambers, 

London  Railway  Company,  6  L.    R. 

was  the  duty  of  the  court  to  instruct 
w,  that  plaintiff  was  not  entitled  to 
It  case,  as  they  are  correctly  set  out  in 
>ort,  were  as  follows:  In  an  action 
he  executrix  of  B.  to  recover  damages 
have  been  caused  by  the  defendant's 
evidence  was  given  on  behalf  of  the 
iger  by  the  defendant's  railway  from 
^e  was  a  season-ticket  holder,  and 
day ;  he  was  very  shortsighted.  The 
ages.  B.  rode  in  the  middle  compart- 
On  approaching  Highbury  station 
y  passes  through  a  tunnel.  At  the 
is  a  broad  platform  far  exceeding  the 

a  narrow  platform,  about  12  feet  of 
el;  then  a  slope  of  10  feet  from  the 
:  rails,  and  beyond  this  a  heap  of  hard 
ay  into  the  tunnel,  about  a  foot  lower 
ain  stopped  at  the  station,  the  last  two 
e  tunnel,  and  the  carriage  in  which  B. 
ap.  A  passenger  who  rode  in  the  next 
>ped,  heard  "Highbury"  called  out  at 
He  got  out,  and  then  heard  a  groan 
ig  back  he  found  B.  lying  on  the  heap 
;  wheels  of  the  carriage,  but  they  had 
le  passenger  also  heard  "  Keep  your 
:  train  then  moved  forward  toward  the 
\s  was  broken  and  he  had  received  in- 
le  died  ;  it  was  after  dark.     There  was 

■n  p.  41,  n.  I,  ante. 
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a  lamp  within  the  tunnel,  near  the  entran 
where  B.  was  found;  the  tunnel  was  full 
nonsuited  the  plaintiff,  giving  her  leave 
verdict,  "if  the  court  considered  there  was 
iigence  on  the  part  of  the  defendants  whicJ 
to  the  jury."  The  Court  of  Queen's  Ben' 
appeal  to  the  Exchequer  Chamber,  it  wa 
judges  that  there  was  not  evidence  on 
properly  have  found  for  the  plaintiff,  and 
fore  right.  The  same  judges  held  that  tt 
there  was  contributory  negligence  on  the 
was  still  open  on  the  above  reservation. 
contra  on  both  points.  By  the  whole  cot 
the  name  of  the  station  is  not  in  itself  ai 
sengers  to  alight ;  whether  it  is  so  or  not  ni 
cumstances  of  each  particular  case. 

In  the  case  just  cited,  the  train  had  an 
but  the  carriage  in  which  was  the  passenge 
the  platform  and  slopped.  It  was  a  dar 
Sanger  in  question  was  nearsighted.  Procl 
some  one  at  the  far  end  of  the  carriage,  "  \ 
appear  by  whom  this  proclamation  was  ma' 
tradicted,  and  was  probably  uttered  by  soi 
pany.  Thereupon  the  passenger  in  ques 
proceeded  to  alight.  He  fell  upon  a  hea 
legs  in  front  of  one  of  the  wheels.  Anoi 
then  made  to  the  passengers  in  the  train,  " 
the  train  moved  forward,  crushing  the  mi 
other  injuries,  of  which  he  subsequently  di( 
judges  of  the  Court  of  Exchequer  Chamber 
of  the  court  below  directing  the  plaintiff  tc 
so  much  as  leaving  the  question  of  neglig 
correct ;  and  all  seven  of  them  held  that  th 
of  the  station  was  not  in  itself  an  invitatio 
alight.  In  this  case  all  the  authorities 
England,  bearing  upon  the  question,  were 
fully  argued,  and  the  judges  all  gave  their 

We  all  know,  from  our  own  experience,  t 
conductors  to  announce  the  name  of  %  stal 
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been  actually  reached,  so  that  they  may 
p  their  impedimenta,  put  on  their  over- 
respects  prepare  to  alight.  We  know, 
ppens  that  in  approaching  the  station, 
the  trains  stop  for  a  brief  period  before 
depot.  The  shifting  of  trains  from  one 
ler  causes  produced  by  the  necessities  of 
lere  it  is  important  that  the  public  high- 
ed  as  little  as  possible  by  the  business  of 
appages  inevitable.  Men  who  travel  are 
ble  beings,  and  to  exercise  ordinary  care 
own  persons,  and  yet  wherever  men  are 
or  abroad,  accidents  do  happen  to  some 
suits  of  their  own  imprudence.  In  such 
jst  to  require  others  to  make  them  com- 
If  men  are  to  be  transported  as  freight 
s,  and  their  carriers  held  to  the  responsi- 
ihould  suffer  themselves  to  be  handled  as 
ir  seats  till  they  can  be  landed  upon  the 
of  the  transporters.  Where  intelligence 
lust  be  accountability  to  itself  at  least,  for 
iwn  imprudence.  While  we  hold  that  rail- 
>e  held  to  the  full  measure  of  their  respon- 
;  admitted  that  their  business  is  of  incal- 
:  public.  They  should  be  made  to  suffer, 
n  negligence  or  mismanagement,  where  it 
luty  of  courts  to  hold  the  scales  of  justice 
causes,  where  juries  are  so  liable  to  be  led 
linst  them,  or  by  sympathy  and  favor  for 

:nting. 
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HARMON    V.  WASHINGTON    4, 
RAILROAD  COMPAN 

Supreme  Court,  District  of  Columbia 
[Reported  in  6  Mackey  <i7  D.  C 
STEPPING  FROM  STREET  CAR  IN  MO" 
GENCE.— In  an  action  for  injuries  caused  by 
way  car,  if  it  appears  that  when  the  plainti 
to  stop  the  car,  the  conductor  rang  the  bell 
began  to  slow  down  and  that  plaintiff,  without  \ 
undertook  to  and  did  step  from  the  car  while 
was  injured,  he  cannot  recover,  and  a  refusal 

Motion  by  defendant  for  new  trial  on  bi 

Action  to  recover  damages  for  a  personal 
been  caused  by  the  negligence  of  defendant 
appear  in  the  opinion. 

Luther  H.  Pike,  for  plaintifF,  cited: 
Wall.  657;  R.R.  Co.  V,  Gladmon,  15  Wal 
Co.  %'.  Horst,  93  U.  S.  291 ;  Continental  In 
U.  S.  162;  R.  Co.  V.  Whitton,  13  Wail.  27 
Co.,  134  Mass.  480;  Transp.  Co.  v.  Downer 
V.  Cooper,  7  Wall.  571;  West  Phila.  P.  R. 
Pa.  524;  Germantown  P.  R.  Co.  v.  Walling 
Brooklyn  City,  etc.  R.R.  Co.,  87  N.  Y.  63; 
V.  Mangans,  6r  Md.  53;  U.  S.  v.  Lanb,  i 
etc.  Co.  V.  Knapp,  9  Pet.  467;  R.R.  Co.  v. 
Carver  v.  Jackson,  4  Pet.  80;  Nudd  v.  Bi 
Tracy  v.  Swartwout,  10  Pet.  95;  Maginac 
389;  R.R.  Co.  V.  Varnell.  98  U.  S.  479.  48, 

Enoch  Totten,  for  defendant,  cited  : 
R.,  10  Fed.  Rep.  15;  Hickey  v.  Boston,  etc 
439;  Jewell  V.  Chic.  etc.  R.,  6  A.  &  E.  R,R 
R.  V.  Stratton,  78  111-  88;  Wills  v.  Lynn.  et( 
35 1 ;  Bait.  etc.  R.R.  Co.  v,  Wilkinson,  30  ^ 
James,  J. — This  is  an  action  to  recove 
alleged  to  have  been  caused  by  the  neglige 
in  failing  safely  to  land  and  deliver  the  plair 

I.  See  the  case  next  reported  and  note  thereto  01 
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the  sudden  jerking  forward  of  th 
to  come  to  a  full  stop ;  and  tinall; 
■dozen  passengers  inside  the  car. 

On  the  part  of  the  defendant 
show  that  only  thirty-five  passe 
time  between  the  Navy  Yard  anc 
and  off  from  time  to  time ;  that  i 
corner  of  Fifteenth  Street  and  Ni 
or  six  were  inside  the  car  at  the 
plaintiff  was  in  the  habit  of  ridini 
ing  at  Nineteenth  Street,  and  in  i 
car  was  in  motion;  that,  at  th< 
signaled  the  conductor  to  stop;  t 
and  the  car  began  to  slow  down ; 
ing  on  the  rear  platform  when 
bell  was  rung  no  other  person  ws 
boy;  that  the  plaintiff,  after  sig 
the  car  to  stop,  immediately  wei 
down  on  the  step,  and,  while  t 
almost  at  a  stand,  stepped  off  oi 
conductor  himself  speaks,  we  < 
"That  the  conductor,  while  th 
platform,  had  hold  of  the  bell  rop 
and  as  soon  as  the  plaintiff  alight 
from  the  car,  the  conductor  pulle 
driver  to  start ;  but  seeing  the  pi 
diately  rung  the  bell  and  the  car 
its  length." 

As  to  the  capacity  of  this  cai 
were  seats  inside  for  twenty-two 

Although  this  cause  is  not  bef 
found  it  necessary  to  state  at  so 
in  the  bills  of  exception,  in  ordei 
effect  of  the  instructions  to  the  jur 

The  following  instruction,  giv( 
is  the  first  point  of  objection  by 

"  3-  If  the  jury  believe  from  a 
requested  the  conductor  of  the  c 
to  let  him  out  at  or  near  Nin 
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gence  on  the  part  of  the  conductor,  for  whi 
be  responsible.  It  is  perfectly  absurd  for 
selves  with  sticking  up  notices  that  the  ca 
crowded,  and  then  allow  them  to  be  overci 

We  think  that  the  inevitable  effect  of  tl 
and,  still  more,  of  the  comments  by  which 
present  to  the  jury,  as  a  matter  which  den 
tion,  and  which  they  might  find  to  be  a  c 
overcrowding  inside  of  the  car,  which  had 
passenger  a  long  time  in  getting  off,  so  tha 
off  in  safety.  There  does  not  appear  to  h 
at  all  from  which  the  jury  could  have  a  i 
there  was  overcrowding  inside,  nor  was  thei 
that  this  number  constituted  overcrowding 
affected  his  movements.  The  very  fact  tl 
inside  of  these  cars  would  constitute  an  c 
of  the  public  which  could  only  excite  the 
would  cause  an  assumption  that  it  had  oc 
bar  to  have  some  effect  upon  their  mind 
that  hypotheses  which  are  not  supported  b 
to  be  submitted  to  the  consideration  of  a  j 
conclusion  in  arriving  at  a  verdict,  becom 
tant  when  the  hypothesis  is  of  conduct  so  i 

The  most  important  exception,  however, 
the  court  to  give  the  following  instruct 
defendant : 

"  7.  If  the  Jury  shall  be  satisfied  from  tl 
the  plaintiff  signaled  to  the  conductor  to  st 
tor  rang  the  bell  for  that  purpose,  and  the  ■ 
to  slow  down  its  speed,  and  that  the  plainti 
the  car  to  stop,  undertook  to  and  did  step 
still  was  in  motion,  and  was  injured,  he  ci 
defendant  is  entitled  to  a  verdict." 

The  situation  submitted  by  this  prayer 
had  signaled  the  conductor  to  stop  the  car 
tor  had  rung  the  bell  for  the  purpose  of 
car  was  slowing  down  in  execution  of  tha 
supposed  was,  in  short,  that  the  defendant 
ing  with  its  duty  of  stopping  for  the  pas 
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as  thus  performing  its  duty  (in  other 
e  plaintiff  elected  to  get  off  without 
jf  the  defendant's  duty. 
d  be  one  in  which  the  defendant  had 
negligence.  In  such  a  case  it  would 
whether  the  plaintiff's  own  conduct 
d  was  thereby  a  contributory  cause  of 
lough  that,  if  the  case  existed  as  sup- 
would  not  be  the  cause  at  all  of  the 

n  of  this  prayer  is  rendered  the  more 
tion  actually  given,  at  the  instance  of 
g  words : 

all  the  evidence  that  the  car  on  which 
;er  had  not  entirely  stopped  when  he 
r  nearly  so,  and  that  it  was  moving 
getting  off  of  the  plaintiff  at  that  time 
he  company  of  the  responsibility,  and 
isider  and  determine,  in  view  of  all  the 
jether  it  was  negligence  on  the  part  of 
I  get  off  before  the  car  had  entirely 
noving  at  reduced  speed  and  slowly,  if 

an  assumption  that  the  defendant  had 
t  was  responsible — in  other  words,  had 
he  particular  implication  seems  to  be 
lowing  up,  and  was  not  in  process  of 

that  the  plaintiff  might  alight  safely. 
2ther  the  defendant's  act  involved  an 
words,  whether  the  defendant  was  com- 
ave  been  submitted  to  the  jury,  before 
:onsider  whether  the  plaintiff's  conduct 

was  in  motion  was  contributory  negli- 
luestion  as  it  was  here  put  involved  an 

already  negligence  on  the  other  side. 
Igment   is    reversed    and   the  cause  is 
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HARMON  V.  THE  WASHINGTO 
TOWN  RAILROAD  C0^ 

Supreme  Court,  District  of  Columbic 
[Reported  in  i8  D.  C.  25 

CONTRIBUTORY  NEGLIGENCE— BURDEl 
action  lo  recover  for  injuries  received  by  reas 
of  the  defendant,  the  burden  is  upon  the 
negligence  on  the  pa.rt  of  the  plaincifi  where 
negligence ;  and  in  estabhshing  such  defense 
fined  to  the  testimony  offered  in  his  own  bel 
the  plaintiff's  testimony  as  tends  to  show  com 

THE  SAME— INSTRUCTIONS.— An  instruct 
tion  of  contributory  neghgence  to  the  jury 
giving  them  any  rule  for  determining  when  a 
be  regarded  as  contributory,  is  erroneous  and 

THE  SAME— RULING  MUST  BE  UPON  I 
The  court  should  not  rule  as  a  matter  of  law 
guilty  of  contributory  negligence,  except  wh 
a  ruling  must  rest  are  undisputed. 

THE  SAME-MUST  RELATE  TO  THE  INJ 
ligence  cannot  be  attributed  to  the  plaintiff,  i 
ligently  guilty  of  an  act  which  exposed  him  t 
no  relation  to  the  accident  which  actually  occ 

STREET  CARS  MUST  STOP  TO  ALLOW  PA! 
— A  passenger  upon  a  street  car  has  a  legal : 
merely  slow  up,  but  shall  actually  stop  in  or 
and  he  has  a  right  to  assume  that  this  will 
passenger,  for  the  purpose  of  alighting,  gets 
car  b  slowing,  but  instead  of  stopping,  it  s 
jerk,  by  reason  of  which  the  passenger  is  throi 
he  is  not  to  be  charged  with  contributory  ne( 
step  while  the  car  was  in  motion,  for  he  hi 
the  car  would  stop,  and  there  was,  in  contem 
the  car  would  start  again,  either  with  a  sudde 
alighted. 

I.  CitedinMet-R.R.  Co.  w.  Jones,  The  de 

I    App.  Cas.  D.  C.  300,  307,  2  Am.  a  writ  of  e 

Neg.  Cas.  334-  of  the  Uni 

See  the  preceding  case  for  the  re-  ment  was 

port  of  the  proceedings  on  defend-  See  147  U 
ant's  motion  for  a  new  trial. 
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T  a  new  trial  on  a  bill  of  exceptions  in  an 
le  facts  appear  in  the  opinion. 
Cole,  for  plaintiff, 
defendant. 

!tn  action  for  injuries  sustained  by  reason- 
gence  in  causing  the  plaintiff  to  fall  from 
aintiff  testified,  in  his  own  behalf,  that  on 
1  of  April,  1882,  at  about  9  o'clock,  he 
defendant's  cars  on  Pennsylvania  Avenue 
fineteenth  Street ;  that  he  took  his  seat 
distance  from  the  rear  platform ;  that  at 
t  he  signaled  to  the  conductor  to  let  him 
was  then  inside  the  car  figuring  up  hi& 
;  that  upon  receiving  the  signal,  the  con- 
I  the  car  began  to  slow  up,  and  as  he  sup- 
ig ;  that  there  were  not  many  passengers- 
1  was  crowded ;  that  he  made  his  way 
le  platform  and  down  onto  the  step  which 
and  a  boy,  who  held  onto  the  railings  on 
[lat  the  car  was,  at  that  time,  almost  at  a 
I  neither  swing  off  nor  get  back  ;  that  just 
step  the  bell  was  rung  and  the  car  started, 
jwn  off  onto  the  pavement  and  injured, 
the  conductor  did  not  go  out  onto  the 
3  get  off.  On  cross-examination  he  said 
attempting  to  get  off,  there  were  only  six 
side  of  the  car,  while  the  platform  was. 
,n  and  boy  referred  to  had  to  stand   upon 

^fendant  the  conductor  testified  that  the 
t  of  riding  on  defendant's  cars  and  of  get- 
/asin  motion;  that  when  the  plaintiff  sig- 
uestion  he,  the  conductor,  rang  the  bell 
3w;  that  he  was  then  standing  on  the  rear 
e  small  boy  were  the  only  persons  then  on 
aintiff,  "without  waiting  for  the  car  to  stop, 
conductor,  immediately  went  out  on  the 
led  down  upon  the  step,  at  the  same  time 
ailing  on  the  car,  and  while  the  car  was 


306  American  Necugenci 

defendant,  by  adopting  what  comes  from 
and  by  what  he  produced  liimself,  has  i 
dence  to  the  effect  that  the  plaintiff  had 
by  his  own  negligence.  But  it  is  not  wo 
the  grounds  of  this  rule ;  the  question  ha; 
and  closed  by  superior  authority. 

The  defendant  next  complains  that  t 
lowing  instructions :  "  There  is  evidence 
the  jury  may  infer  contributory  neglige 
plaintiff,  and  if  the  jury  find  the  same,  th 
to  recover." 

We  think  it  would  not  have  been  prop* 
in  that  way.  Such  an  instruction  woul 
which  the  exceptant  imputes  to  the  first  i 
instance  of  the  plaintiff.  It  leaves  the  < 
negligence  to  the  jury  without  any  guidai 
rule  for  determining  when  a  plaintiff's  neg 
as  contributory.  It  points  out  nothing  foi 
could  only  have  effect  as  an  indefinite  anc 
that  there  was  evidence  of  contributory  ni 
hand,  the  court  covered  the  same  ground  i 
The  trial  justice  there  said:  "If  the  p 
requesting  the  conductor  to  stop  the  car, 
while  it  was  still  in  motion,  however  slowl 
is  an  act  involving  necessarily  some  impri 
if  that  act  was  the  cause  of  his  falling,  i 
judgment,  to  contributory  negligence,  and  ■ 
This  part  of  the  charge  gave  the  defendar 
his  rejected  prayer.  If  this  instruction, 
given  in  the  charge,  the  prayer  would  s 
refused.  It  was  substantially  wrong  and 
detached  proposition. 

The  next  exception  argued  by  the  def 
erred  in  refusing  to  rule  that  the  plaintii 
the  injury.  The  facts  on  which  such  an  in 
themselves  in  dispute.  The  court  could  ; 
undisputed  basis. 

The  remaining  exceptions  are  to  the  ch 
by  stating  that  the  case  suggested  four 
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F,  and  then  stated  these  theories  as 

estimony  on  the  part  of  the  defend- 
aintiff  had  descended  from  t/ie  car  in 
d  fell  from  some  cause  not  attribu- 
:fendant,  but  from  some  unforeseen 
be  the  case,  it  is  perfectly  apparent 
ion  at  all." 

ak.  after  requesting  the  conductor  to 
t/ie  car  while  it  was  still  in  motion, 
aing,  that  is  an  act  involving  neces- 
I  take  it ;  and  if  that  act  luas  t/ie 
1  amount,  in  my  judgment,  to  con- 
ild  defeat  his  action." 
that  it  was  an  act  of  carelessness  on 
:rowded  platform  and  step  doivn  on 
'ccupied  by  otlier  people,  so  that  he  had 
i  no  tncans  of  supporting  himself,  and 
fell  from  tlie  car,  without  atiy  other 
led  that  that  was  an  act  of  careless- 
was  the  direct  cause  of  \i\%  falling 
amount  to  contributory  negligence, 
to  recover." 

st  while  he  was  upon  the  step,  even 
imprudent  in  him  to  go  there,  and 
wed  the  car  to  stop,  he  would  have 
dent  would  have  happened,  but  that, 
iductor,  either  negligently  failed  to 
i  alighted,  or.  seeing  him  there,  neg- 
lighted,  and  gave  the  signal  to  go  on, 
'tdden  Jerk  of  the:  car  took  place,  and 
!  the  immediate  cause  of  his  falling, 
lot  have  happened  but  for  that  fact, 
is  responsible," 

e  as  was  stated  under  the  first,  third 
s  or  conditions  of  the  evidence,  the 

ground  for  his  exception  to  the  first 
5  favor.     His  exception  to  the  third 
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seems  to  be  taken  on  the  ground  that  the  hypothesis  contai 
it  showed  contributory  negligence  in  law,  and  that,  therefor 
question  of  contributory  negHgence  should  not  have  been 
the  jur)'  at  all.  We  are  of  opinion  that  this  hypothesis  in\ 
questions  of  fact  which  the  court  had  no  right  to  decide,  am 
the  whole  question  of  negligence,  and  of  the  actual  cause  i 
accident,  was  properly  and  necessarily  left  to  the  jury. 

At  the  argument,  however,  the  defendant's  most  serious  t 
tion  was  to  the  charge  of  the  court  upon  the  fourth  hypotht 
theory  of  the  evidence.  For  the  sake  of  clearness,  we  i 
this  part  of  the  charge:  "If  you  are  satisfied  that  whi 
(plaintiff)  was  upon  the  step,  even  though  it  might  have 
imprudent  in  him  to  go  there,  and  yet,  if  the  conductoi 
allowed  the  car  to  stop,  he  would  have  alighted  in  safety,  a 
accident  would  have  happened,  but  that,  instead  of  so  doin; 
conductor  citlur  negligattly  failed  to  observe  whether  or  r 
had  alighted,  or,  seeing  him  there,  neglected  to  wait  until  h 
alighted,  and  gave  the  signal  to  go  on,  and  in  consequen 
that  a  sudden  Jerk  of  the  car  took  place,  and  that  that  threv 
down  and  was  the  immediate  cause  of  his  falling,  and  tha 
accident  would  not  have  happened  but  for  that  fact,  then  1 
that  the  company  is  responsible." 

This  presents  for  consideration  the  doctrine  of  proxim. 
effective  cause  in  cases  of  injury. 

In  any  such  case  the  facts  may  show  that  the  plaintiff  si 
hurl  himself,  or  that  he  helped  to  hurt  himself,  while  the  de 
ant  also  hurt  him ;  or  they  may  show  that,  although  the  [ 
tiff  had  been  guilty  of  some  negligence,  he  cannot  be  said  to 
thereby  hurt  himself  or  to  have  helped  to  hurt  himself,  and 
it  was  really  the  defendant  who  caused  the  injury.  In  the 
and  second  conditions  of  fact  the  plaintiff  cannot  recover;  i 
last  he  can. 

By  the  instruction  just  recited  the  court  undertook  to  giv 
jury  a  rule  for  determining  whether  the  plaintiff  should  be  he 
them  to  have  helped  to  hurt  himself,  or  whether,  in  spite  o 
antecedent  imprudence  in  being  on  the  step,  the  real  cause  c 
being  hurt  was  the  act  of  the  defendant.  Was  this  rule  corr 
given?  In  order  to  determine  the  effect  of  an  instruction 
rometimes  convenient  to  recast  it. 
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itially  told   that,    even  if  they  should 

the  plaintiff  to  step  down  onto  the  step 
1,  yet  if  they  were  satisfied  that  no  harm 
ing  so  if  the  conductor  had  allowed  the 
ed  that,  instead  of  allowing  it  to  stop,  the 
J  go  on,   and   that  in  consequence  of 

the  plaintiff  to  fall  off  the  step,  and 
[id  thus  causing  the  jerk  the  conductor 
-casoH  of  failing  to  observe,  before  he 
le  plaintiff  had  alighted,  or  by  reason 
plaintiff  had  alighted  after  seeing  that 

they  should  find  that  the  defendant's 
t  the  injury. 

:d  argument  says  of  this  instruction: 
uling  that  if  the   jury  found  that  the 

of  contributory  negligence  in  descending 
lumstances,  he  could  still  recover  if  the 
\y  failed- to  see  him  there  or  saw  him 

car  and  thereby  threw  him  off."  And 
the  authorities  allow  a  recovery  by  one 
gligent  in  those  cases  only  where  the 
covered  the  plaintiff's  resulting  danger 
covering  it,  to  counteract  it  and  failed 

ig  the  court's  ruling,  it  is  to  be  observed, 
:he  instruction.     The  jury  were  twt  told 

"  was.  in  fact,  guilty  of  contributory 
11  recover  on  the  conditions  supposed, 
e  plainly  made  to  understand  that  they 
ether  the  plaintiff's  negligence  was  con- 
furthertold,  in  effect,  that  it  was  not  to 
if  they  found  that  it  was  after  all  the 
ich  rendered  fatal  what  would  otherwise 
1  then,  for  the  purpose  of  applying  this 
tie  injury,  the  jury  were  authorized  by 
failure  to  observe  whether  a  passenger. 

off  the  car  before  it  was  started  again 
s  the  proximate  cause ;  in  other  words. 
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It  is  proper,  however,  to  consider  the  aspects  of  the  case  as  pre- 
sented by  the  defendant.  It  was  insisted  at  the  argument  that,  by 
placing  himself  upon  the  step  of  the  car,  the  plaintiff  was  guilty  of 
a  negligence  which  exposed  him  to  the  injury  which  befell  him,  and 
that  such  negligence  must  be  considered  to  be  a  contributory 
cause  of  that  injury,  unless  it  is  shown  that  the  defendant  became 
aware  of  plaintiffs  danger^  and  was  by  such  knowledge  charged 
with  a  duty  to  avert  its  consequences,  and  that  he  neglected  that 
duty.  It  was  admitted  that  in  such  a  case  the  negligence  of  the 
defendant  in  not  counteracting  a  peril  which  he  saw,  would  be  the 
proximate  cause,  and,  therefore,  in  law,  the  cause  of  the  injury; 
but  it  was  claimed  that  where  the  defendant  was  only  negligent 
in  not  seeing  that  the  plaintiff  was  in  danger,  the  case  was  simply 
one  of  two  similar  and  co-operative  negligences,  and  that  the 
defendant's  negligence  could  not  then  be  treated  as  the  cause  of 
the  injury.  In  support  of  this  proposition  the  defendant  referred 
to  cases  in  which  the  injury  happened  when  the  plaintiff  and 
defendant  were  using  the  same  highway,  and  it  was  claimed  that 
the  principle  established  by  those  authorities  is  that  when  the 
plaintiff  has  been  guilty  of  negligence,  the  defendant  cannot  be 
held  liable,  unless  it  is  shown  that  he  had  actual  knowlege  of  the 
plaintiff's  condition  of  peril,  and  was  t/ien  negligent  of  his  duty  to 
try  to  avoid  the  injury. 

It  is  unnecessary  to  consider  in  this  case  whether,  in  the  class 
of  cases  referred  to,  a  defendant's  negligent  omission  to  obseiroe 
that  he  had  the  opportunity  to  render  the  plaintiff's  negligence 
harmless  should  have  the  same  effect  to  charge  him  as  the 
proximate  cause  of  the  injury,  which  his  omission  of  duty  in 
that  respect,  after  actually  seeing  that  he  had  that  opportunity, 
is  admitted  to  have.  The  question  which  we  have  to  determine 
is,  what  is  the  effect  of  a  passenger-carrier's  omission  to  obseriT 
whether  a  passenger,  whom  he  is  setting  down,  has  actually 
alighted ;  and  this  question  is  governed  by  the  law  of  this  par- 
ticular business. 

It  is  to  be  remembered  that,  by  the  hypothesis  of  th*i  instruc- 
tion now  under  consideration,  the  matter  in  hand  was  tAg  delivery 
of  a  passenger ;  that  the  car  had  slowed  in  order  that  he  might 
alight ;  that  the  passenger  was  on  the  platform  step  for  the  purpose 
of  alighting  and  that  his  carrier,  without   observing  whether  the 
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d  the  car  again,  with  a  sudden  jerki 

:h  a  case  was  not,  as  in  the  cases 
erve  that  a  person  had  placed  him- 
'  him,  whereby  he  himself  was  called 
:rt  that  consequence  ;  it  was  not  as 
liat  the  fact  of  his  passenger's  being 
:o  be  observed  by  him,  but  as  a  fact 
er  his  passenger's  delivery  had  yet 
ig.  It  was  part  of  his  own  employ- 
alighting  passenger  had  actually 
his  car  again.  The  legal  aspect  of 
failure  to  observe  whether  he  had 
rlivering  his  passenger;  and  if  he 
id  did  not  give  his  passenger  time 
.rted  again,  it  was  necessarily  this 
t's  duty  that  did  the  mischief.  The 
rities  referred  to  by  the  defendant 
principle.  In  those  cases  the  duty 
olely  because  he  was  in  danger  of 
ity  was  owed  to  one  whom  the  de- 
iver,  and  who  was  to  be  allowed  by 
t  any  interruption  of  his  alighting, 
udence"  in  being  on  the  platform 
efendant  as  an  act  of  negligence 
irt's  instruction,  it  is  proper  to  con- 
jf  that  act,  and  especially  whether 
IS  a  negligence,  contributory  to  his 
again  of  the  car. 

all  the  cases  in  which  the  plaintiff 
r  negligence  by  being  in  the  wrong 
Lself  in  the  way  of  precisely  what 
ng  so  was  negligence  just  because 
r  example,  when  a  person  walkii 
:  so  is  held  to  be  negligence  becausj 
■ery  injury  that  befell  him.  It  ii 
:r  he  thereby  exposed  himself  t'> 
Negligent  exposure  of  that  kin  i 
le  mishap  that  did  occur;  and  so 
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here.  It  is  irrelevant  to  the  defendant's 
tiff  may,  by  going  onto  the  platform  stej 
have  put  himself  at  the  risk  of  falling 
motion  of  the  car,  since  that  could  not 
being  jerked  off  by  the  conductor's  starti 
is  whether  he  exposed  himself  to  this  las 
tributed  to  the  injury  which  actually  happ 
esis  of  the  charge  is  that  the  plaintilT, 
ried  by  a  common  carrier  of  passengers 
page  of  the  car  in  order  that  he  might 
right  that  the  car  should  not  merely  slow 
that  purpose,  and  there  was,  in  contempU 
it  would  start  again,  either  with  sudden 
he  should  have  alighted.  Nothing  was  t 
but  a  complete  performance  of  the  carrie 
part  a  matter  of  course,  because  it  was  a 
senger  carrying  that  no  sudden  starting  s 
of  his  alighting.  Even  if  it  be  true  that 
of  falling  before  the  car  came  to  a  stands 
have  put  himself  in  peril  of  being  in  this 
to  have  contributed  to  his  being  jerked  o 
the  other  hand,  it  does  not  lie  in  the  moui 
that  the  passenger  made  it  easy  for  him 
starting  of  the  car,  which  constituted  a  i 
duty  to  that  passenger. 

On  the  hypothesis  of  the  charge,  then, 
tory  negligences  can  arise.  The  neglige 
failing  to  observe  whether  his  passenger 
caused  the  car  to  start  again,  thereby  tt 
necessarily  be  the  cause  of  the  injury. 

In  conclusion,  we  deem  it  important  to 
this  class  of  carriers.  It  is  the  legal  dut; 
street  car  to  slop  his  car  when  a  passengei 
his  legal  duty  to  observe  a  passenger  whc 
sure  that  he  has  actually  alighted,  before 
and  if  he  hurts  his  passenger  by  any  i 
immaterial  whether  that  neglect  consisted 
was  his  particular  business  to  observe,  or 
his  particular  business  to  do  after  he  had 
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by  the  ne^igence  of  the  Washington  and  G 
Company. 

The  declaration  contains  two  counts.  Th 
plaintiff  was  a  passenger  on  one  of  the  defend 
Street,  and  that  on  arriving  at  the  junction  of  ^ 
s}-lvania  Avenue  he  obtained  a  transfer  tJckel 
car  standing  at  the  junction  bound  east;  tJ 
and  having  deposited  his  cane  and  umbrella 
hold  of  the  car  with  both  hands  to  get  in,  and 
in,  when,  without  negligence  on  his  part,  and 
the  defendant,  the  car  was  started,  and  he  wai 
the  ground  and  injured. 

The   second   count  is   more  general,   and 
about  to  take  his  seat  upon  one  of  the  def 
without  negligence  on  his  part,  and  through 
negligence  of    the   defendant,   he  was  throi 
ground  and  injured. 

At  the  trial  the  plaintiff  by  himself  alone  ol 
ing  to  prove  the  facts  stated  in  the  first  count 

The  defendant,  by  its  conductor  and  driver, 
a  passenger,  offered  evidence  tending  to  pro^ 
ant's  car  had  stopped  at  the  junction  of  Seven 
sylvania  Avenue,  and  to  the  west  of  the  Se 
and  had  let  off  and  taken  on  passengers,  ar 
upon  the  tracks  of  Pennsylvania  Avenue,  whe 
ing  from  the  direction  of  the  southwest  come 
.and  Pennsylvania  Avenue,  hailed  the  car,  whi 
across  the  Seventh  Street  tracks ;  that  the  c< 
bell,  but  the  driver,  mindful  of  the  regulat 
stopping  of  a  car  on  a  crossing,  proceeded  at 
speed,  walking  his  horses  across  the  Seventl 
stopped  a  few  feet  to  the  east  of  those  tracks 
did  not  wait  for  the  car  to  stop,  but,  whilst  il 
seized  one  of  the  uprights,  Jt  being  an  open 
by  the  motion  of  the  car  he  was  thrown  dowi 
the  plaintiff  was  a  cripple,  having  one  woodt 
testified  that  he  was  gradually  putting  on  th 
he  saw  the  plaintiff  take  hold  of  the  car,  he  pi 
stopped  within  four  or  five  feet. 
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heard  the  plaintiff  walking  alongside  of 
hold  of  it,  the  car  being  east  of  the  Sev- 
\  motion,  and  he  called  the  conductor's 
inductor  promptly  blew  his  whistle,  and 
ioon  as   it   could  be.     The   plaintiff  fell 

to  call  the  attention  of  the  conductor, 
ifteen  or  twenty  feet  beyond  the  plaintiff 

idence  the  court  refused  several  instruc- 
d  in  behalf  of  the  defendant ;  to  which 
iuly  taken.  These  exceptions  were  sub- 
iportant  by  the  charge  of  the  court,  and 

an  covers  a  portion  of  the  chaise  of  the 
is  as  follows : 

I,  there  is  one  exception  to  that  rule 
g  the  case  I  have  last  instanced ;  if  the 
le  man,  saw  his  exposed  condition  then, 
it  would  be  the  duty  of  the  driver  to  use 

to  prevent  any  accident  occurring.  In 
en,  if  you  should  be  satisfied  from  the 
f  did  undertake  to  board  the  car  when  it 
lach  that  conclusion  that  he  attempted  to 
IS  in  motion,  and  if  you  should  be  satis- 
irudent  thing  to  do  and  a  careless  thing 
;  conductor  and  driver  saw  his  peril,  and 
derstanding  his  peril, did  not  make  every 
the  car  or  avert  it,  they  would  be  liable, 
lessness  of  the  plaintiff.  \i  they  saw,  by 
ipproaching  a  moving  car,  and  was  about 
manifest,  and   they   did  nothing  to  warn 

they  saw  what  he  was  about  to  do.  and 
J  his  peril,  and  knowing  that  he  was  in 
lat  the  plaintiff  himself  might  have  been 
prevent  his  recovery.  That,  gentlemen, 
;eption  to  the  general  rule  which  I  have 

;  car  had  stopped — supposing  that  to  be 
idvise  you  that  it  is  competent  for  you,  if 
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you  SO  esteem  the  facts  to  be,  to  so  find  if  you  s< 
evidence — if  the  car  had  stopped  and  dischai^ 
and  received  its  other  passengere  and  then  i 
underway  the  plaintiff  attempted  to  board  it.an 
or  driver  saw  that  he  was  trying  to  board  the 
to  try  to  board  it,  and  did  not  do  what  they  re; 
have  done  to  stop  his  attempt  to  get  on  or  to 
they  saw  his  peri)  and  understood  it,  then  the  di 
liable  for  the  injury,  notwithstanding  that  the 
careless. 

"Now,  in  this  connection  I  give  you  the  pr 
like  this,  and  I  advise  you  that  is  the  law  of  this 
shall  find  from  the  evidence,  that  after  the  cai 
ward  the  plaintiff  called  to  the  conductor  to  stO[ 
latter  gave  the  necessary  signal,  and  the  car  slow 
was  no  negligence  on  the  part  of  the  defendant,! 
tiff,  instead  of  waiting  for  the  car  to  stop,  voluni 
one  of  the  posts,  and  undertook  to  get  on  whil 
motion,  then  the  plaintiff  took  the  risk  of  the 
and  is  not  entitled  to  recover,  provided  the  defei 
the  plaintiff  in  a  position  of  danger,  exercised  re. 
in  guarding  against  the  same.' " 

The  court  had  just  stated  that  in  cases  of  r 
co-operating  in  the  production  of  the  injury,  th 
that  an  action  cannot  be  maintained. 

These  instructions  by  the  court  are  addres 
the  case  that  is  entirely  at  variance  with  the  th 
tiff.  The  case  attempted  to  be  made  out  by 
that  the  defendant  carelessly  and  negligenti; 
whilst  he,  without  negligence  on  his  part,  was 
ting  on.  The  evidence  to  which  these  instruct! 
behalf  of  the  defendant,  that  the  plaintiff,  a 
wooden  leg,  without  waiting  for  the  car  to  si 
neghgently  attempted  to  get  aboard  whilst  it  ^ 
in  so  doing  was  thrown  down.  No  evidence  wi 
tending  to  prove  that  the  defendant  was  negl 
the  car  when  the  plaintiff  attempted  to  get  on 
the  evidence  is  that  the  defendant's  servants 
soon  as  possible  after  learning  that  the  plaint 
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desired  to  stop  the  car.  and  intended  not  to  get  on  the  car  v 
it  was  in  motion,  but  to  wait  until  it  stopped. 

Had  they  believed  that  he  entertained  the  purpose  of  get 
on  the  car,  while  it  was  in  motion,  and  they  doubted  his  afa 
so  to  do,  they  owed  him  no  such  duty  as  to  warn  him  off,  fo 
was  the  best  judge  of  the  risk  or  danger  of  such  an  act,  and 
responsibility  for  it  rested  solely  upon  him. 

If  such  duty  of  warning  existed,  the  failure  to  give  it  w 
not  relieve  the  plaintiff  of  the  necessity  of  taking  care  of  him 
or  make  the  resulting  injury  any  the  less  the  proximate  caus 
his  own  act,  for  which  an  action  would  not  lie. 

Under  conditions  somewhat  similar,  in  R.R.  Co.  i'.  Hous 
95  U.  S.,  at  p.  702,  the  court  say:  "The  failure  of  the  engii 
to  sound  the  whistle  or  ring  the  bell,  if  such  were  the  facts, 
not  relieve  the  defendant  from  the  necessity  of  taking  ordii 
precautions  for  her  safety.  Negligence  of  the  company's 
ployees  in  these  particulars  was  no  excuse  for  negligence  on 
part.  She  was  bound  to  listen  and  to  look,  before  attempting 
cross  the  railroad  track,  in  order  to  avoid  an  approaching  tr 
and  not  to  walk  carelessly  into  the  place  of  possible  danger.  1 
she  used  her  senses,  she  could  not  have  failed  to  hear  and  to 
the  train  which  was  coming.  If  she  omitted  to  use  them 
walked  thoughtlessly  upon  the  track,  she  was  guilty  of  culpi 
negligence,  and  so  far  contributed  to  her  injuries  as  to  deprive 
of  any  right  to  complain  of  others  .  .  .  No  railroad  comp 
can  be  held  for  a  failure  of  experiments  of  that  kind.  If 
chooses  in  such  a  position  to  take  risks,  he  must  bear  the  poss 
consequences  of  failure." 

The  instruction  does  not  leave  the  question  of  peril  in  ft 
he  "  was  about  to  do  or  was  doing"  as  a  fact  to  be  determiner 
the  jury,  but  it  assumes  the  peril  as  matter  of  law,  and  thereu 
bases  the  duty. 

The  measure  of  the  duty  required  is  left  entirely  indefir 
The  jury  are  not  enlightened  or  directed  as  to  what  the  defend 
reasonably  should  have  done  to  avert  the  injury,  and  they 
left  wholly  to  conjecture  and  speculation.  The  existence  of 
undefined  duty  was  suggested,  and  the  probable  result  was  I 
the  jury  were  misled. 

Upon  the  facts  disclosed  by  the  evidence  to  which  these  [ 
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ere  appeared  to  have  been  no  ground 
and  under  these  circumstances  the 
:  it  had  excluded  this  theory  of  the 
f  the  jury. 

•,  assumed  as  estabhshed  matters  not 
jart  of  the  plaintiff  in  approaching 
ion  to  board  the  car  while  in  motion 
>laintifT  was  in  peril  in  so  approach- 
servants  had  time  to  become  aware 
T,  and  to  provide  for  it. 
assumed  facts  to  which  no  evidence 
[ructions  tended  to  mislead  them  by 
cm  the  proper  points  involved  in  the 
prone  to  indulge  in  conjecture  with- 
in evidence  suggested  for  their  con- 
ild  the  instructions  mentioned  have 
conclusion."     Railroad  Company  v. 

d  a  new  trial  granted. 


E  &  OHIO  RAILROAD  CO. 

t  ef  Columbia,  December,  1891 


^R  NOT  NEGLIGENCE.— The  mere  act 
on,  not  ax  a  high  speed,  does  not  in  itself 

■ROM  TRAIN,  QUESTION  FOR  JURY, 
the  plaintiff  received  instructions  from 
:ompany  as  to  which  was  the  desired  train, 
ras  moving  was  told  by  the  conductor  thai 
It  he  had  better  get  ofi,  and  he  did  so  and 
not  have  granted  a  nonsuit. 

OF  ABSENCE  OF  SIGNS  IN  STA- 
ision  of  the  testimony  of  the  plaintiff  chat 
le  station  indicating  the  destination  of  the 
s  the  evidence  bore  upon  the  question  of 
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Hearing  upon  a  bill  of  exceptions  taken 
action  for  damages.     Judgment  reversed. 
the  opinion. 

Frank  T.  Browning,  for  plaintiff  {appel 

Morris  &  Hamilton,  for  defendant  (api 

Horner,  J. — ^This  case  has  had  a  trout 
first  tried  in  1883,  before  Justice  MacArtt 
$8,000  was  rendered  for  the  plaintiff,  afti 
evidence  on  both  sides.  On  appeal  this  ' 
General  Term,  Chief  Justice  Cartter  and  Just 
sitting,  and  the  case  was  remanded  to  the  i 
In  November  of  that  year  it  came  on  fc 
Merrick,  who,  upon  the  statement  by  plaini 
he  expected  to  prove,  directed  the  jury  t< 
the  defendant,  without  hearing  the  plain 
appeal,  this  ruling  was  reversed  by  the  Gener 
Cartter  and  Justices  Cox  and  James  sittir 
again  remanded  for  trial  in  May,  1886. 

In  December,  1887,  it  was  again  heard 
before  Justice  Cox,  and  upon  a  hearing  of  t 
sides,  a  verdict  for  $10,000  was  rendered  foi 
was  set  aside  by  the  presiding  justice  in 
new  trial  ordered.  No  appeal  was  taken  I 
the  case  was  commenced  ^ain  in  the  Specia 
Merrick.  After  the  evidence  for  the  plai 
presiding  justice  directed  a  verdict  to  be  en 
ant,  and  the  present,  the  third  appeal,  was  t 

The  plaintiff  sued  to  recover  for  damages  s 
ing  from  a  passenger  train  of  the  defendant 
alleged  negligence  of  its  officers  and  servar 
upon  by  the  plaintiff,  necessary  to  an  under* 
may  be  thus  abridged  from  the  testimony  in 

It  appears  he  was  a  man  thirty-eight  yea 
of  the  accident,  and  was  then  engaged  near 
land,  in  the  service  of  the  railroad  companj 
ington  on  the  evening  before  the  accident, 
his  home  next  morning ;  he  reached  the  dt 
o'clock,  and  bought  a  ticket  for  Gaithersburg 
the  gate  leading  to  the  trains  he  received 
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of  the  train  he  should  take,  and  got 
train,  where  he  remained  until  an 
:ssed  in  overalls,  whom  he  supposed 
r  and  told  plaintilT  that  car  had  been 
;  wanted  to  go  to  Gaithersburg,  and 
s,  and  he  pointed  it  out  on  the  right 
rd  that  train,  just  as  it  was  moving 
srt  distance  outside  the  depot,  while 
Ti,  an  official  came  out  of  the  car, 
company.  The  plaintiff  .testified  he 
iductor,  and  asked  him  if  that  train 
He  replied  :  "  No,  it  is  going  to  Bal- 
to  go  to  Baltimore  you  had  better 
>e  instructions"  (he  thinking  it  was 
with  the  result  of  breaking  my  arm 
en  asked  how  the  accident  occurred, 
my  recollection  is  that  as  I  stepped 
gine  a  little  more  steam,  and  threw 
after  the  fall  he  remembers  nothing, 
the  cars  were  going  at  the  rate  of 
an  hour. 
Providence  Hospital,  where  his  arm 

sstified  the  party  whom  he  took  to 
:ess  him  until  he  asked  him  if  that 
turg ;  that  he  got  off  immediately, 
her  it  was  the  very  secohd  or  not; 
»sk  him  to  stop  the  car  and  let  him 
ie,  and  therefore  got  off;  that  the 
It  he  jumped  from  the  right  hand 
/ed,  in  the  direction  the  train  was 
ibankment  at  the  place  he  Jumped 
[otten  off  of  moving  trains  before; 
sing  so ;  and  that  he  had  been  a 
for  a  railroad  company  in  Virginia ; 
ctor  to  stop  the  train,  because  he 
jht  it  wasn't  necessary  to  stop  it, 
)IT  in  safety  without  stopping ;  that 
nping  off;  there  was  no  apparent 
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danger  to  him.  and  he  thought  it  was  safe,  as 
slowly ;  that  he  got  off  because  he  didn't  w 
more,  but  wanted  to  go  to  Gaithersburg;  thai 
would  be  taken  to  Baltimore  if  he  did  not  get  < 
conductor  didn't  stop ;  and  the  train  continue 
he  had  stayed  on  he  would  have  been  carried 
he  had  business  at  GaitbersbuTi;. 

In  the  progress  of  the  examination  seve 
taken  by  the  plaintiff  to  rulings  of  the  court 
dence. 

The  remaining  evidence  in  the  case  was  thi 
surgeon  who  performed  the  operation,  as  to  tl 
of  the  injury. 

The  plaintiff  having  closed  his  case,  on  m 
counsel,  the  court  directed  the  jury  to  retur 
defendant,  to  which  ruling  of  the  court  the  pi 
scl  excepted. 

It  was  contended  by  defendant's  counsel 
stage  of  the  case  the  court  in  General  Tenr 
which  were  fatal  to  the  right  of  the  plaintifl 
action.  We  have  been  at  pains  to  seek  1 
without  success.  The  opinion  of  the  General 
from  Justice  MacArthur's  rulings,  said  to  hai 
Justice  James,  has  disappeared  from  the  pape 
search  to  be  made  for  it  by  the  clerk  withoul 
was  never  printed,  we  have  no  information  < 
can  control  us.  On  examination  we  find  the 
a  new  trial  addressed  to  Justice  MacArthur 
form — that  the  verdict  was  against  the  evider 
of  evidence ;  that  the  damages  were  exces 
disregarded  the  court's  instructions,  and  tl 
were  incorrect  No  mention  was  made  of  t 
sented  here. 

On  the  second  appeal  the  reported  opinl 
Cartter  embodies  no  such  statement ;  but  ii 
paragraphs  the  language  of  the  court  was  rat 
The  Chief  Justice  says :  "  We  think  that  wi 
of  the  case,  as  stated  by  counsel,  a  case  n 
Mackey,  14. 
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rulings  had  been   made  by   the 
lere  would  have  been  an  end  of  the 

taken  to  the  refusal  of  the  court  to 

0  the  plaintiff  which  it  held  should 
is  ruling  cannot  be  considered  here, 
of  discretion  with  the  trial  justice, 

N. 

ions  present  practically  the  same 
le  first  exception  that  the  plaintiff 
:  to  the  depot  that  morning,  what 
in  the  depot  that  would  suggest  to 
ire  to  take  ? "  and  from  the  third 
iked  of  Mr.  Tinker  was,  "  State,  if 
gers  had  of  knowing  what  train  to 
ii  destination." 

y  the  defendant  why  the  testimony 
ler  such  circumstances,  if  it  were 
was  error  to  exclude  it     Conner  v. 

ippear  of  minor  importance  in  the 
:onsider  it  proper  to  say  we  think 
admitted.  The  plaintiff  had  testi- 
two  employees  of  the  company  for 
ought  to  take.  If  there  had  been 
the  depot  legible  signs  indicating 
rains,  there  would  have  been  little, 
naking  the  inquiry,  or  for  his  claim 
ements;  while  proof  of  the  absence 
Id  tend  to  support  the  need  of  his 
of  his  reliance  upon  the  replies  he 
entitled   to  present  to  the  jury,  as 

1  the  part  of  the  defendant.  There 
improvement  in  these  particulars  in 
ibsence  of  such  needful  aids  there 
ig  place  to  one  unaccustomed  to 
)t  filled  with  different  trains  and 
ng  and  arriving.  There  should,  of 
resent  to  give  answers,  not  grudg- 
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needing  information ;  b 
a  very  great  help  to  thos 
1  anxiety  in  the  shortest  -■ 

le  case  is  whether  the 
rom  the  jury  at  the  close 
nder  the  circumstances, 
lit  to  take  such  a  cour^ 
The  only  inquiry  befor 
inder  the  circumstances 
statements  of  the  rule  I 
>re  careful  terms  than  its 
line  its  application  withii 
le  injury  involves  a  quest 

:  P.  R.R.  Co.,  19  D.  C  2< 
;ct  in  its  refusal  to  direct 
of  the  testimony  on  both 
duced  establishing  contri 
intiff,  in  relation  to  whici 
Terent  inferences,  to  just 
Iraw  the  facts  from  the  < 

>mpany  v.  Stout :  "  If  up" 
luthorized  to  put  upon  ti 
ivere  authorized  to  draw  I 
be  justified,  the  defendai 

the  rule  by  the  Supreme 
I  in  the  careful  opinion  < 
R'y  Co.  V.  Ives,  144  U.  S 

no  fixed  standard  in  the 
irily  say  in  every  case  whi 
le  and  prudent,  and  wha 
ly  and  all  circumstances 
:  prudence,'  and  such  like 
lirs  of  men,  have  a  relati' 
'  defined.  What  may  be  d 
ider  different  surroundini 
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jence.  The  policy  of  the  law  has 
f  such  questions  to  the  jury,  under 
:ourt.  It  is  their  province  to  note 
surroundings  of  each  case,  and  then 
le  parties  in  that  case  was  such  as 
lable,  prudent  men,  under  a  similar 
:n  state  of  facts  is  such  that  reason- 
m  the  question  as  to  whether  there 
ermination  of  the  matter  is  for  the 
:ts  are  such  that  all  reasonable  men 
n  from  them,  that  the  question  of 
as  one  of  law  for  the  court."  On 
s  another  phase  of  the  subject,  and 

that  ...  as  the  evidence  in  the 
/n  witnesses  shows  that  the  deceased 
le  premises  that  but  for  such  con- 
rt  the  accident  would  not  have  hap- 
should,  as  a  matter  of  law,  have  so 
done  so,  this  court  should  so  declare, 
this  argument  several  answers  might 
n  why  it  is  unsound  is  this :  as  the 
;  part  of  the  defendant  was  one  of 

under  all  the  circumstances  of  the 
ictions  from  the  court,  so,  also,  the 
.  negligence  in  the  deceased  which 
he  injury  was  likewise  a  question  of 
:,  under  like  rules.  The  determina- 
utory  negligence  on  the  part  of  the 
action,  or,  perhaps,  more  accurately 
ther  the  deceased,  at  the  time  of  the 
he  circumstances  of  the  case,  in  the 
id  diligence  as  would  be  expected 
careful  person  under  similar  circum- 
on  of  law  for  the  court  than  was  the 
part  of  the  defendant.  There  is  no 
1  of  ordinary  care  and  diligence  in 
le  other,"  Finally,  on  p.  433,  the 
istruction  which  was  refused  by  the 
;iven  by  the  court  for  refusing  this 
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rec=«st  was  ihat  "  :t  is  r>3  much  upon  the  weight  of  the  evidence 
ar>i  cr-nfnes  tbc  fury  to  the  particular  circumstances  narrated. 


w:ib>::t  lictioe  c<  ethers  that  they  may  think  important.'  This 
rci>:c  is  a  sc-un-i  one.  In  determining  whether  the  decea.sed  was 
g:iiln'  cc  cr:::rribctory  ne^Iig^ence,  the  iury  were  bound  to  con- 
sjier  iZ  the  facts  and  circumstances  bearing  upon  that  question, 
ar*i  nx  select  one  particular  prominent  fact  or  circumstance  as 
ccnrrrlLr^  the  case  to  the  exclusion  of  all  the  others." 

As  nr  particular  ground  was  assigned,  either  in  the  motion  of 
the  defendant,  or  in  the  order  of   the  court  for  its  action  ia  the 
cxHf  be:: re  us^  we  may  well  assume  the  statement  of  defendant's 
counsel  as  cc^rrect,  that    the  court  gave  the  direction   "on    the 
^:und  that  the  facts  relied  on  by  the  plaintiff  and  admitted  to  be 
true  asstairevX  disclosed  that  want  of  ordinarv  care  and  caution  on 
the  pATt  cf  the  plaintiff  which  constitutes  contributory  negligence 
as  maner  c:    law.  and  defeats  a  recover^-."     It  is,  therefore,  our 
duty  t."  decide  whether  the  testimony,  u|x>n  any  construction  the 
!ur>'  was  au theorized  to  put  upon  it,  or  to  draw  from  it,  so  estab- 
lished the  plaintiff's  contributor^-  negligence  that  fairminded  men 
could  n.^t  draw  a  different  inference  from  it,  or,  as  stated  in  the 
case  last  referred  to,  *'  that  all  reasonable  men  must  draw  the 
same  cv^nclusion  fn>m  it." 

Without  g^oing  back  to  the  conversation  on  the  platform  of  the 
car  from  which  the  plaintiff  jumped,  it  was  in  proof  to  the  jury 
that  the  plaintiff  addressed  himseh'  soon  after  the  train  got  under 
lA^y  to  a  person  who  came  out  of  the  car  to  the  platform,  and 
asked  him  whether  that  car  was  going  to  Gaithersburg.  He 
m:4:ht  well  ha\^  made  the  inquiry,  as  he  had  received  contradic- 
tor\'  information  from  the  two  officiab  to  whom  he  had  already 
spK^ken  on  the  subject.  He  had  what  one  of  the  cases  calls  a 
strong  obligation  to  return  to  his  work  in  Gaithersburg,  as  his 
absence  might  lose  him  his  place.  He  receix'ed  the  reply  already 
quoted :  "  Xo,  it  is  going  to  Baltimore ;  if  you  don't  want  to  goto 
Baltimore,  you  had  better  get  off/'  The  speaker  was  an  employee 
of  the  railroad,  in  its  uniform,  whom  the  plaintiff,  himself  a  rail- 
road man,  swears  he  took  to  be  the  conductor.  There  is  no  evi- 
dence to  the  contrarv,  and  a  remark  of  the  defendant's  counsel  on 
cross-examination,  in  reply  to  the  plaintiff^s  statement  that  the 
conductor,  too,  thought  it  was  safe  for  him  to  get  off — "  Never 
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He  will  be  here  to  speak  for  himself" — 
ssion  that  such  was  his  position.  There 
much  evidence  that  he  was  the  conductor 
erson  from  whom  the  plaintiff  bought  the 
who  stood  at  the  entrance  gate,  and  the 
raged  in  the  car  plaintiff  first  entered,  were 
.ey  were  all  acting  as  if  they  were  employ- 
mot  speak  for  itself.  It  is  impersonal,  and 
y  agents,  who,  within  the  scope  of  their 
1  the  company  for  their  statements. 

Ry.  Co.,  20  D.  C.  63,  this  court  affirmed 
r  the  court  below,  that  statements  made  by 
ngton  to  a  passenger  purchasing  &  ticket, 
gh  on  that  ticket  without  change  of  cars, 
.ny;  and  the  General  Term  went  further 
lolding  that  it  was  the  passenger's  duty  to 
itement  made  subsequently  by  the  conduc- 

that  certain  passengers  must  change  cars 

o.  V.  ICane,  69  Md.  11,  it  was  held  that 
;  the  uniform  of  the  railroad  company,  and 
cial,  directed  the  plaintiff  to  enter  a  train 
e  platform,  and  she  was  injured  in  attempt- 
directed,  the  railroad  company  was  answer- 
ch  person  told  a  passenger,  "  We  have  tele- 
ain,"  and  invited  him  to  enter  a  shed,  and 
at  a  place  other  than  the  platform,  directed 
;hese  facts  were  sufficient  prima  facie  evi- 
was  what  he  professed  to  be. 
;d  that  the  reply  to  the  plaintilT's  question 
as  an  advice  to  alight  then  and  there ;  but 
to  mean  that  he  should  get  off  at  Balti- 
ining  station.  We  cannot  accept  this  view 
£.  It  might  almost  as  well  be  said  that  the 
I  be  understood  to  be  a  direction  not  to  get 
if  he  did  not  want  to  go  to  Baltimore,  he 
jre,  would  be  rather  an  extraordinary  sug- 
othing  to  show  that  the  train  was  to  stop 
1  reach  Baltimore.      Its  natural  meaning 
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S2S  to  have  been  understood  correctly  by  the  plaintifF.      He 
the  train  was  moxing  slowly,  not  faster  than  the  Mralk.  of  a 
nimble  pedestrian.     He  must  have  known  that  as  it  got  clear  of 
the  interlacing  tracks  and  rows  of  cars  that  cluster  near  a  depot, 
the  speed  would  be  greatly  accelerated  and  that  the  train  would 
socn  approach  that  point,  and  that  if  he  did  not  accept  the  sug- 
gestion promptly  his  chance  of  leaving  the  train  would  be  alto- 
gether loat.     He  swears  he  himself  thought  he  could  jump  off  in 
sa2et>\  and  he  supposed  the  conductor  thought  so  too.     There  is 
nothing  to  show  the  conductor   moved  from   the  spot.      If  he 
thought  it  unsafe,  it  would  have  been  a  savage  act  to  allow  the 
l^aintitf  to  make  the  jump,  without  trying  to  dissuade  him  ;    but 
there  was  no  word  or  act  in  that  direction,  and  the  plaintiff  made 
the  jump,  as  he  beheved,  in  the  proper  way,  in  the  direction  of 
the  mo>-ing  train.     Had  the  condition  of  affairs  which  existed 
when  the  conductor  ad\ised  him  to  jump  remained  unchanged 
for  a  few  seconds  longer,  there  would  probably  have  been  no 
injurv' ;    but  the  plaintiff  accounts  for  it  by  saying :    "  The  best  of 
my  recollection  is.  as  I  stepped  off,  the  engineer  gave  the  engine 
a  little  more  steam,  and  threw  me  off  my  balance."     The  engineer 
who  thus  increased  the  rate  of  speed  was  another  employee  of  the 
defendant   and    his  act  also  was  that  of    the   defendant.      The 
result  was  precisely  what  appeared  in  the  case  of  W.  &  G.  R-R- 
Co.    r.   Harmon,    147    U.   S.    571,  where    the   plaintiff,    a  man 
advanced  in  life,  signaled  the  conductor   to  stop  a  street  car. 
The  car  nearly  came  to  a  stop,  and   Harmon  was  in   the  act 
of  alighting,  when  the  conductor  jerked  the  cord ;   the  car  started 
suddenly  at  a  greater  speed,  and  he  was  thrown  to  the  pavement 
and  injured. 

Such  was  the  state  of  facts  in  B.  &  O.  R.R.  Co.  v.  Kane  (supra),  ' 
already  referred  to,  where  the  defendant  railroad  insisted  the  plain- 
tiff attempted  to  board  a  train  of  cars*  while  in  motion,  and  the 
plaintiff  testified  he  was  thrown  off  by  a  sudden  jerk  of  the  train; 
and  in  Central  Railway  Company  v.  Smith,  74  Md.  212,  where 
the  plaintiff  was  injured  by  being  thrown  to  the  ground  by  the 
starting  of  the  car. 

If  the  supposed  conductor,  at  the  instant  he  gave  the  advice  to 
the  plaintiff  in  this  case,  had  pulled  the  cord  and  thereby  so 
increased  the  speed  to  the  dangerous  degree,  the  connection  of 


liiiiiil 


^r 


330  American  NECucEycE  Case. 

cleaHy  of  opinion  that,  whether  there  was  negli 
ordioarv-  care  in  the  conduct  and  acts  of  the  plai 
circumstances  of  this  case,  is  a  question  in  reg[a 
sonable  men  may  hoaestly  entertain  different 
quoting  from  a  Michigan  case,  he  says:  "W 
arises  upon  a  state  of  facts  on  which  reasonablt 
arrive  at  different  conclusions,  the  fact  of  negl 
determined  until  one,  or  the  other,  of  these  con 
drawn  by  the  jury.  The  inferences  to  be  dra> 
dence  must  either  be  certain  and  incontrovertib 
be  decided  upon  by  the  courL  Negligence  cann< 
established  by  a  state  of  facts  upon  which  fain 
well  differ." 

In  a  more  recent  case,  decided  in  June,  i8< 
Md.  51Q,  P.  W.  &  B.  R.R.  Co.  V,  Anderson,  a  \ 
Philadelphia  for  Chester  at  night,  hearing  the  n. 
called  and  supposing  the  train  had  arrived  at 
the  car  platform  ;  the  train  started  again  slowly, 
train  was  leaWng  the  depot,  and  not  wishing  to 
next  station,  he  stepped  off  on  the  south  ins 
side  of  the  road,  and  without  looking  for  appro^ 
was  instantly  knocked  down  by  a  train  goin 
peared  the  train  from  Philadelphia  had  not  yet  i 
when  the  name  of  the  station  was  called,  bi 
await  the  passing  of  the  north-bound  train,  and  t 
given  that  the  train  had  not  reached  the  depot, 
sengers  told  to  keep  their  seats.  Upon  the  wl 
defendant  asked  for  an  instruction  that  the  pla 
guilty  of  contributory  negligence  in  his  manner 
as  to  disentitle  him  to  recover.  This  prayer  was  re: 
below,  and  the  jury  found  a  verdict  for  the  plaii 
after  full  statement  and  discussion  of  the  law, 
peals  declared :  "  We  do  not  see  how  we  can  1 
law  that  the  plaintiff  was  guilty  of  contributor 
cause  he  did  not  look  out  for  the  approaching 
left  the  car  in  which  he  was  traveling.  In  our  o 
question  was  properly  left  to  the  jury  by  the  ins 
the  trial." 

And  yet  the   point  ruled  upon  there,  which  t 
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brakemeQ  on  top  of  the  cars  at  night,  who  might  otherwise 
their  proximity  to  the  bridge,  and  thus  give  them  warning 
danger. 

It  is  said  by  defendant's  counsel,  that  cases  like  thai 
Md.  are  not  applicable  to  the  case  at  bar,  because 
class  of  cases  the  party  was  attempting  to  alight  at  a  regul 
tion  where  the  company  was  charged  with  a  duty  to  dep- 
passengers  safely ;  whereas  no  such  duty  exists  to  set  down 
senger  between  stations.  But  this  consideration  does  no 
the  question  there  considered,  as  to  the  negligence  saic 
implied  from  an  attempt  to  leave  a  train  in  motion. 

But  we  are  not  at  all  prepared  to  decide  that  a  railway  cc 
has  no  duty  to  perform,  under  ail  circumstances,  in  landing 
senger  between  stations.  If  a  passenger  had  been  found  to  I 
eling  without  a  ticket  and  had  refused  to  pay  his  fare,  or  if 
been  riotous  or  disorderly  on  the  train,  the  officials  woi 
have  hesitated  to  stop  entirely  and  eject  him,  notwithstand 
supposed  urgent  necessity  of  saving  a  few  minutes.  And 
it  appeared  that  a  passenger  (and  it  might  equally  happe 
score  of  them),  by  misinstniction  of  the  company's  agen 
gotten  on  the  train  by  mistake,  there  could  be  no  propri 
right  in  keeping  them  virtually  prisoners  until  the  arrival 
train  at  a  point  perhaps  sixty  miles  distant  from  the  destina 
which  they  had  contracted  to  carry  them  in  safety.  Such 
might  cause  the  passenger  to  lose  his  passage  to  Europe, 
serious  pecuniary  loss;  or  delay  the  traveler  from  reach 
time  the  bedside  of  a  dying  friend  ;  or,  as  in  the  case  at  b: 
vent  his  return  to  his  work  at  a  proper  time.  Could  it  be  p 
that  if  a  pas.senger  from  Washington  should  be  found  t< 
died  just  after  leaving  the  depot,  his  mourning  wife  w 
corpse  must  necessarily  be  carried  to  Baltimore,  instead  of 
allowed  to  return  at  once  to  her  desolate  home  ? 

The  plaintiff's  reason  for  not  asking  the  conductor  to  : 
answered  by  the  prompt  suggestion  made  to  him  by  the  C' 
tor  to  do  what,  it  seemed  to  him,  and,  as  he  testified  to,  the 
also  believed,  was  a  safe  act,  considering  the  slow  rate  of  ti 
when  he  spoke  and  the  physical  vigor  of  the  plaintiff,  \ 
we  have  seen,  was  shown  to  have  been  a  railroad  agent  foi 
years,  and  to  have  gotten  off  of  trains  in  motion  (as  the 
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THE  METROPOLITAN   RAILROAD  COMPAN 
JONES. 

Court  of  Appeals,  District  of  Columbia,  September  21,  1893, 
[Reported  in  i  App.  Cas.  (D.  C.)  200.] 

INJURED  WHILE  ALIGHTING  FROM  STREET  CAR— EVID 
AS  TO  CROWDED  CONDITION  OF  CAR.— In  an  action  : 
a  street  railway  company  for  damages  for  personal  injuries  alle 
have  been  caused  by  the  sudden  starting  of  a  car  while  plaint 
attempting  to  alight,  by  reason  of  which  starting  plaintiff  was  thri 
the  ground,  evidence  as  to  the  crowded  condition  of  the  car  at  tfa 
of  the  injury  is  relevant  as  a  matter  for  the  jury  to  consider  wheth 
plaintiff  was  negligent  in  attempting  to  leave  the  car,  as  well  as  w 
the  conductor  should,  on  that  account,  have  given  more  time  fo 
sengers  to  alight. 

DUTY  OF  PASSENGER  AND  CARRIER.— When  a  car  is  in  mo 
is  the  duty  of  a  passenger,  who  desires  to  alight,  to  give  notice 
wish  to  the  conductor,  whose  duty  it  is  then  to  cause  the  car  to  be  st 
at  the  proper  place.  Bui  when  a  car  has  been  stopped  to  let  0 
lake  on  passengers,  at  a  crossing,  it  is  the  duty  of  the  conduc 
n  those  of  his  passengerS'who  intend  to  ahght,  and  to  ho 
1  sufficient  length  of  time  to  enable  them  to  alight  in  safety,  \ 
>f  reasonable  diligence,  and  not  to  put  the  car  in  motion 
until  the  last  one  has  left  it. 

WEIGHT  OF  EVIDENCE— INSTRUCTION.— The  refusal  to  give  ; 
struction  asked  by  defendant  which  directed  the  attention  of  the  jury 
pecuniary  interest  of  the  plaintiff  and  advised  them  to  "receive  the 
mony  with  great  caution,  as  not  entitled  to  the  same  weight  and  d 
of  credibility  as  the  testimony  of  a  disinterested  witness  whose  ve: 
has  not  been  impeached,"  was  proper.  There  is  no  rule  of  law  < 
gives  one  competent  witness  greater  weight  than  another. 

Hearing  on  a  motion  by  the  defendant  for  a  new  trial  on 
of  exceptions. 

Appeal  by  defendant  from  a  judgment  for  $1,500  recovere 
plaintiff  in  an  action  for  injuries  received  by  her  April  i,  188 
attempting  to  alight  from  one  of  defendant's  horse  cars  in 
city  of  Washington. 

The  evidence  on  behalf  of  plaintiff  tended  to  show  that  th 
on  which  she  was  a  passenger  stopped  at  the  comer  of  Tenth 
F  Streets,  to  let  off  and  take  on  passengers ;  that  as  soon  a; 
car  stopped  she  made  her  way  out  as  rapidly  as  the  crowded 
dition  of  the  car  and  platform  and  her  advanced  age — sevi 
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i  permit ;  that  while  she  had  one  foot 
the  act  of  putting  the  other  to  the 
'^  started ;  that  she  was  thrown  vio- 
iien  above  the  ankle;  that  her  limb 
■  two  months,  after  which  she  had  to 
ht  months,  and  at  the  time  of  the 
ed. 

ed  to  show  that  plaintiff  was  negli- 
-id  that  she  was  not  thrown  down  by 
was  pushed  out  by  a  passenger  who 
g  down  the  step.  The  court  having 
for  a  new  trial,  it  has  appealed. 
Wm.  G.  Johnson,  for  the  plainti/T 
V.  Marcott,  41  Mich.  433 ;  F.  &  P. 
4,  719,  720;  C.  &  A.  R.R.  V.  Rob- 
dens  V.  H.  &  St.  J.  R.R..  72  Mo.  212, 
.  R.R.,  71  Mo.  514,  516;  Buffington 
.  248. 

»N  and  A.  A.  HOEHUNG,  Jr.,  for 
Harmon  v.  R.R.  Co.,  18  D.  C.  255  ; 
J ;  Thomp.  on  Carr.  443  ;  Poulin  v. 
choJs  V.  R.R.  Co.,  38  N.  Y.  131; 
k  E.  R.R.  Gas.  312;  Colt  v.  R.R. 
R.  Co.  V.  Hendricks,  26  Ind.  228; 
i.)  -^^  508;  Texas  v.  Chiles,  21  Wall. 
Wall.  341. 

;  assigned  embrace  three  propositions 
heir  order. 

is,  that  "the  court  erred  in  directing 
a  verdict  for  plaintiff,  without  {ind- 
igence alleged  in  the  declaration  to 
ton  evidence  of  other  negligence  not 

IS  claimed  by  appellant,  that  where  a 
;  is  made,  the  right  to  recover  must 
Df,  and  no  recovery  can  be  had  upon 
ed  in  the  declaration.  Flint  &  Pere 
38  Mich.  714;  Edens  7'.  Hannibal  & 
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the  fall  which  caused  her  injury,  then  the 
such  condition  of  the  car  and  platform  wl 

Following  immediately  upon  this,  the 
ant's  fifth  special  prayer  as  follows  :  "  If 
the  whole  evidence  that,  on  the  occasion 
ation,  the  interior  of  plaintiff's  car  and  the 
with  passengers,  that  fact  did  not  excus 
exercise  of  reasonable  care  in  leaving  the  i 
to  exercise  a  degree  of  care  proportionat 
ing  the  getting  out  of  the  car  while  in  a  ci 

Having  read  these,  the  court  addresst 
cannot,  perhaps,  find  a  better  occasion  thai 
I  want  to  say  upon  that  subject  in  explar 
in  modification  of  both  these  prayers, 
off  this  platform  while  the  car  was  standin 
defendant,  then  the  case  which  the  plaintil 
ation  has  not  been  proven  and  she  cam 
from  the  platform,  or  if  she  fell  from  the 
alighting,  and  that  fall  was  occasioned  by 
while  she  was  in  the  act  of  alighting,  then 
you  think  it  was  her  own  carelessness  whi 
the  fall.  With  reference  to  the  crowded 
I  have  already  stated  in  substance,  that  si 
the  jury,  if  it  be  true,  for  the  purpose  of 
reasonable  and  proper  all  around.  If  the 
the  platform  were  crowded,  then  it  is  eni 
that  in  considering  how  much  time  ought 
this  plaintiff  to  make  her  egress  properly  f 

The  language  of  the  fourth  prayer  given 
tiff,  as  quoted  above,  taken  by  itself,  is 
made  to  it,  and  without  qualification  might 
the  jury.  Taken  in  connection,  however,  ' 
and  especially  with  that  part  which  follows 
it,  we  do  not  see  how  it  could  have  had  th. 
if  any,  is  immaterial. 

The  evidence  regarding  the  crowded  coi 
given  without  objection,  and  was  plainly 
stance  for  a  jury  to  consider  in  determinin] 
was  negligent  in  attempting  to  leave  the  ci 
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account,  have  closely  observed  the 
and  given  them  more  than  ordinary 

id  we  think  it  was  so  presented  to 
ial  in  the  proper  determination  of 
e  case  necessarily  turned,  viz.:  was 
ind  did  this  wholly  cause,  or  in  con- 
t  of  a  third  person,  contribute  ma- 

ned  is,  the  refusal  of  the  court  to 
s  bound  to  give  notice  of  her  inten- 
rcumstances  were  such  at  the  time 
<now  of  her  intention." 
of  law,  this  charge  would  be  correct; 
of  this  case,  it  would  be  erroneous 

is  the  duty  of  the  passenger  who 
;  of  his  wish  to  the  conductor,  whose 
ir  to  be  stopped  at  the  proper  place, 
ped  to  let  otf  and  take  on  passengers 

the  conductor  to  ascertain  those  of 
alight,  and  to  hold  the  car  a  sufli- 

them  to  alight  in  safety,  by  the 
ce,  and  not  to  put  the  car  in  motion 
feft  it     Railway  Co.  v.  Smith,   QO 

his  case  that  the  car  had  stopped  to 
:rs,  and  that  plaintiff  undertook  to 
tarted,  and  hence  the  charge  asked 

B  time,  engaged  in  other  duties  and 
in  her  attempt  to  leave  the  car, 
fact   would  rather  aggravate  than 

ivas  his  duty,  when  the  car  stopped, 
tempting  to  get  out  were  safely  off 
;  ought  not  to  have  engaged  in  any- 
this  observation.  Harmon  f.  W.  & 
.  c,  147  U.  S.  571. 
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3.  The  third  error  assigned  is,  the  refusal  of  the  court  t 
a  special  prayer  offered  by  the  defendant,  which  direct* 
attention  of  the  jury  to  the  pecuniary  interest  of  the  pli 
and  advised  them  to  "  receive  the  testimony  with  gfreat  c 
as  not  entitled  to  the  same  weight  and  degree  of  credibility 
testimony  of  a  disinterested  witness  whose  veracity  has  00I 
impeached,"  etc 

This  instruction  was  properly  refused.  There  is  no  rule  1 
which  gives  one  competent  witness  greater  weight  than  an 
Naturally,  the  jury,  in  weighing  the  evidence,  especially 
there  has  been  a  conflict  of  witnesses,  may  take  into  conside 
the  interests  and  relations  of  those  who  testify ;  but  the 
should  carefully  refrain  from  the  expression  of  any  opiaioi 
respect  thereto. 

We  concur  in  what  has  been  said  by  the  Supreme  Coi 
Alabama  in  a  case  directly  in  point:  "It  can  never  be  afT 
as  a  matter  of  law,  that  it  is  the  duty  of  the  jury  to  give 
weight  to  the  evidence  of  one  witness  than  they  accord  to  ani 
on  the  ground  of  interest  in  the  one  and  lack  of  it  in  the  < 
On  the  contrary,  it  is  always  competent  for  the  jury  to  belie 
disbelieve  a  witness,  wholly  irrespective  of  any  interest  he  m 
may  not  have  in  the  litigation."  Railroad  Co.  v.  Watsc 
Ala.  70. 

There  being  no  vror,  the  judgment  of  the  court  below  s 
be  in  all  things  affirmed,  and  it  is  so  ordered. 

Affirmed. 

THE  JACKSONVILLE  STREET  RAILWAY  C 
PANY  V.  CHAPPELL. 

Supreme  Court,  Florida,  January,  1885. 
[Reported  in  21  Fla.  17$.] 
DECREE  OF  CARE  TO  BE  EXERCISED  BY  DRIVER  IN  CAJ 
ALLEGED  CRIPPLED  BUT  APPARENTLY  WELL  PASSE^ 
—  Where  it  appears  that  a  passenger  entered  a  street  railway  car, 
he  was  about  seating  himself  the  car  started  and  he  was  thrown 
floor,  and  there  is  no  evidence  that  it  must  have  been  apparent 
car  driver  that  the  passenger  was  in  a  crippled  condition,  a  char 
the  driver  was  called  upon  to  use  a  greater  degree  of  care  thai 
case  of  an  apparently  well  and  sound  passenger  is  error. 
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it  Court  for  Duval   County.     The  ev 

ollows : 

It  between  November  15  and  20,  188: 

the  cars  at  the  corner  of  Market  an 
tered  the  cars  and  walked  to  the  forwar 
himself,  and  the  car  suddenly  starte< 
vays,  so  that  his  leg  struck  the  seat,  an 
car ;  the  driver  then  stopped  the  ca 
iaid  he  was  very  sorry ;  that  he  though 
lappell  told  him  he  should  have  bee 
k1.     Chappell  kept  on  the  car  and  wer 

was  quite  lame  for  several  days,  bt 
ind  forth  for  four  or  five  days,  and  the 

could  not  get  into  the  car,  and  the 
for  several  days  until  he  was  unable  t 

home.  In  reply  to  a  question  as  t 
r  of  the  car  when  he  hailed  it  to  stO[ 
m  after  he  got  inside  of  the  car  an 

he  says :  '  Suppose  I  must  have  see 
it  stopped.     I  don't  know  whether  th 

inside  the  car.'  He  says  he  was  con 
very  bed '  for  about  four  months,  frot 

the  car.  Dr.  P.  E.  Johnson  attende 
It  he  made  from  $100  to  $200  pe 
le  amount  of  business  he  had.  Got  ot 
id  some  stock  work,  which  is  building 
die  of  June  began  on  work  ordered  sine 
legan  in  June  he  made  about  $100  pe 
,  1883,  since  which  time  he  has  mad 
1450  since  his  fall.  On  cross-examina 
ade  complaint  to  the  company  aboi 
laines.  He  saw  Mr.  Harrison  shortl 
s  no  recollection  of  telling  him  that  h 
;  to  blame  for  the  accident;  told  hit 
paid  for  lost  time.  After  the  acciden 
he  worked  ten  or  twelve  days,  rode  foi: 
1  lame  and  walked  to  and  from  his  sho 
positively  that  this  four  or  five  month 
the  accident.     Since  it,  he  says,  he  hi 
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ch  or  cane,  and  when  he 
itend  the  work. 
as  been  attending  Cha 
luring  which  time  he  h 
le.     After  the  accident  I 

the  disease;  the  aggr 
hey  were  the  usual  syi 
dered  the  case  rheumatii 

very  similar,  but  more 
;s-exami  nation  he  says 

his  case  was  more  parti 
ower  of  locomotion  du 
euralgia  that  he  was  st 
but  not  always  a  coi 
lintiff  every  year  since 
er  and  worse.  '  The  mai 
ease  was  on  the  increase 
!!happell  had  been  Nor 
:tter  than  he  had  been 
id   resumed  his  labors 

after  the  accident;  thei 
I  of  the  accident  on  tl 
the  second  visit  after  th 
laintifT  he  was  not  able  1 
taw  him  before  he  went 
usual.  I  advised  his  ti 
,'  and  more  rheumatic  t 
ble  to.  After  his  retut 
lan  I  had  ever  expected 
I;  and  without  continui 
nanently  restored.  Befi 
dition  in  which  he  cot 
e  to  work.' 

he  defendant,  testified 
ive   or  six  years  ago.     ! 

use  the  lower  portion 
rm  of  myletis,  inflamm: 
tages  it  is  curable,  but 
les  incurable.     When  hi 
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s  memory  serves  him,  Chappell  had 
;  house.     Have  repeatedly  seen  him 

better,  and  at  other  times  he  was 
hen   riding  in   a  cart ;  at  times  he 

this  is  one  of  the  characteristics  of 

progressive  disease.  '  1  thought  he 
)erfect  health.'     He  could  not  do  a 

him.  Have  seen  him  in  the  shop 
ing  others  ;  for  several  years  back  I 

a  full  day's  work — a  day's  work  as 

or  the  defendant,  testified  that  he  is, 
the  foreman  of  the  defendant.    Does 

I  at  the  time  of  the  accident;  sup- 
endeavored  to  find  him,  but  with- 

iths  after  the  accident  had  an  inter- 
use.     Chappell  reported  the  case  to 

II  what  he  wanted,  and  he  said  he 
pay  him  for  the  loss  of  time.  He 
^hom  he  thought  was  to  blame,  that 
ne  anybody.  He  said  that  he  had 
e  he  seated  himself  the  car  started 
is  reported  to  the  companyvsfcout 
have  loops  or  bands  for  persons  to 

Very  often  persons  will  ride  the 

for  defendant,  testified  he  had  been 
rs,  and  is  acquainted  with  plaintiff. 

he  was  crippled  up;  it  was  in  [882. 

e  time ;  walked  with  a  stick.    When 

i  to  go  down  to  the  shop.     '  I  don't 

■k,  but  he  could  boss  his  own  work ; 

cripple.' 

I,  testified  in  behalf  of  her  husband, 

terview  between  him  and  Harrison ; 

iccident  happened,  but  did  not  state 

e,  but  said  he  blamed  the  driver." 

ppellant. 

3STER.  for  appellee. 
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to  observe  such  care,  precaution,  and  vigilance  as  the  cti 
stances  demanded — in  a  word,  no  affirmative  proof  of  i 
gence.  When  we  ask  where  is  the  proof  of  negligence,  wh; 
the  doings,  and  the  manner  and  mode  of  time  of  the  doings, 
is  the  omission  showing  the  negligence,  the  record  does  noi 
sent  them.  It  is  not  necessary  to  establish  negligence  on  th< 
of  a  plaintiff  to  relieve  a  defendant  from  the  same  charge, 
mere  fact  that  an  accident  has  occurred  does  not  prove  i 
gence  in  the  defendant.  The  plaintiff  must  show  that  the 
dent  was  caused  by  the  defendant's  negligence ;  till  this  is 
the  defendant  may  remain  passive  at  the  trial. 
A  new  trial  is  awarded. 

THE  GEORGIA  RAILROAD  AND  BANKING  O 
PANY  V.  McCURDY.  (■) 

Supreme  Court,  Georgia,  January,    1872, 
[Reported  in  45  Ga.  288.] 

RAILROAD  COMPANY  IS  BOUND  TO  STOP  ITS  TRAIN  ; 
STATION  TO  WHICH  PASSENGER  HAS  PAID  FARE.— ^ 
road  company  that  takes  the  fare  of  a  passenger  to  a  particular  s 
on  its  road  is  bound  to  slop  at  that  station  to  let  a  passenger  get  ofl 

PASSENGER  JUMPING  FROM  A  MOVING  TRAIN  BY  DIREC 
OF  CONDUCTOR  MAY  RECOVER  FOR  INJURIES.— If  a  ra 
train  is  slackened  at  a  station,  for  the  purpose  of  allowing  a  passenj 
alight,  and  to  which  he  has  paid  fare,  and  the  passenger  b  afraid  a 
informs  the  conductor,  who  has  the  train  again  slackened  after  the  s 
is  passed  and  be  directs  the  passenger  to  jump  off  and  the  pass 
does  so  and  is  injured,  the  railroad  company  is  liable.  (3) 

From  DeKalb  Superior  Court. 

McCurdy  paid  his  way  to  News  Station,  which  was  a  wood 
water  station  only,  and  the  conductor  agreed  to  put  him  off  tl 
When  they  got  there  the  train  was  slackened  ;  but  McCurdy,  b 
a  heavy  man,  was  afraid  to  get  off.     He  went  forward  to  sei 

I.  Cited  in  Western  R.R.  Co.  v.  2.  This  case  is  used  as  auti 

Young,  $1  Ga.  489,  493,  2  Am.  Neg.  to  decide  a  similar  point  in  We 

Cas.   354;    Western    R.R.    Co.    v.  R.R.  Co.  w.  Young,   ji  Ga.  < 

Drysdale,  51  Ga.,  644,  646;   Central  Am.  Neg.  Cas.  354. 
R.R.    Co.   V.    Smith,  69  Ga.  268,  3 
Am.  Neg.  Cas.  379- 
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conductor,  who  angrily  blamed  him  for  not  getting  off,  and  who 
again  slackened  up  for  him  to  get  off;  and  while  the  train  was  so 
slackened  he  got  off,  and  in  so  doing  injured  his  ankle.  At  the 
trial  the  court  told  the  jury  that  plaintiff  could  not  recover,  if  the 
injury  was  caused  by  his  own  negligence ;  that  if  he  and  defend- 
ant were  both  negligent,  and  if  he  could  not  have  avoided  the 
injury  caused  by  defendant's  negligence,  the  plaintiff  could 
recover;  but  the  damages  must  be  apportioned  according  to 
the  fault  of  each.  The  jury  found  for  plaintiff  $500  and  costs. 
Defendant  moved  for  a  new  trial,  upon  the  grounds  that  the  ver- 
dict was  contrary  to  said  charge,  etc.  The  refusal  of  a  new  trial 
is  assigned  as  error. 

Hill  &  Candler,  Hillyer  &  Brother,  for  plaintiff,  in  error. 

L.  J.  Winn,  for  defendant. 

McCHy,  J, — I.  The  evidence  is  very  plain  that  the  railroad 
company,  through  its  agent,  the  conductor,  undertook  to  carry 
John  \V.  McCurdy  from  Atlanta  to  the  station  referred  to.  This, 
as  we  think,  bound  them  so  to  do.  It  makes  no  difference  whether 
they  were  in  the  habit  of  doing  this  or  not.  By  taking  his  fare  to 
that  point,  they  undertook  to  carry  him  there  and  put  him  off. 
But  on  this  point  the  evidence  is  rather  in  favor  of  the  idea  that  it 
was  the  usual  practice  of  the  road  to  take  passengers  for  that 
point  Why  announce  in  the  published  rates  the  price  from 
Atlanta  to  that  point  ?  But,  as  we  have  said,  the  company  under- 
took to  carry  him  to  that  point,  and  to  let  him  off  there ;  surely 
the  conductor  is  an  agent  authorized  to  make  such  a  contract,  as 
it  is  directly  in  the  line  of  his  business.  If  he  were  to  take  a  fare 
for  four  miles,  he  would  be  bound  to  put  his  passenger  off  there, 
unless  there  was  an  agreement  not  to  do  so.  It  seems  to  us  this 
settles  the  question ;  for  it  will  not,  for  a  moment,  be  contended 
that  if  they  undertook  to  carry  the  passenger  to  a  particular  point 
and  put  him  off,  they  could  fulfill  this  undertaking  by  slackening 
the  speed  at  that  point  so  that  the  passenger  might — running  the 
risk  of  his  life — ^jump  off  from  the  moving  train.  But  they  did 
not  even  do  this ;  they  passed  on  until  notified,  when  the  con- 
ductor ordered  the  train  to  be  again  slackened. 

V\Tio  that  has  seen  much  railroad  traveling  can  fail  to  see  in  his 
mind  the  picture  of  this  scene  ?  The  conductor  in  a  pet ;  his  train 
bound  to  take  up  its  speed  at  an  unusual  point;  the  passenger 


I 
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3r  Court. 

against  Blodgett,  as  superintendent  of  the 
.ailroad,  for  $25,000  damages,  alleged  to 
him  on  account  of  the  negligent  conduct 
;  avocation  as  a  common  carrier.  The 
:  the  plaintiff  embarked  on  the  cars  of 
ar  the  purpose  of  being  transported  to 
e  line  of  defendant's  road  ;  that  said  cars 
jal  station  at  Calhoun,  whereby  plaintiff 

at  an  unsafe  point,  and  Jn  attempting  to 
improper  place,  through  no  fault  of  his, 

were  crushed  to  such  an  extent  as  t& 
isary. 

e  general  issue,  and  that  if  the  plaintifT 
n  his  said  declaration,  it  resulted  from  his 

:antially  as  follows:  Lost  his  arm  in  con- 
ceived on  the  Western  and  Atlantic  R.R. 
3t  on  the  train  at  Atlanta  for  the  purpose 
Vhen  the  train  reached  the  latter  point  it 
lal  place.  He  looked  out,  but  did  not  at 
t  Calhoun.  The  train  stopped  below  the 
The  car  in  which  he  was  was  below  the 
Has  since  stepped  the  ground.  The 
3ped  was  one  hundred  and  fifteen  steps- 
jround  at  that  point  was  very  rough,  and 
;eedingly  difficult  there   to   have  disem- 

On  the  west  side  there  were  switches  and 
id  a  half  feet  deep.  On  the  east  side 
ind  a  ditch.     The  ends  of  the   cross-ties 

the  surface,  and  about  eighteen  inches 
in  would  pull  up  to  the  plank  platform  at 
;e  of  discharging  passengers.  There  had 
t  Marietta,  and  on  account  of  the  large 
]ard,  the  train  was  longer  than  usual.  He 
h  car  from  the  engine.  When  the  train 
the  cars  and  stood  on  the  platform.  Saw 
w  the  one  he  was  on  ;  two  gentlemen  with 
le  train  remained  stationary   one  and  a 
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hail  or  two  minutes  and  then  moved  off  rap 
depot,  and  plaintiff  perceived  it  was  not  goin 
vas  about  opposite  Boax  &  Barrett's  storehc 
seized  the  bell-rope  and  rang  the  bell ;  the 
brakes  and  tfae  train  began  to  slack  up.  It  \ 
three  hundred  yards  after  he  had  rung  the  b 
A-en-  slowly  when  he  got  down  on  the  steps, 
lower  step,  and  n'as  holding  onto  the  iron 
with  his  left  hand.  The  train  had  not  stop] 
it  safe  to  get  off.  just  as  he  attempted  to  si 
foot,  the  train  gave  a  sudden  and  violent  je 
off  his  balance,  causing  him  to  fall  on  his  left 
ann  across  the  track ;  thought  from  the  sud 
that  the  engineer  had  pulled  open  the  throttl* 
tnicks  of  the  car  passed  over  his  hand  diago 
off  the  track  and  got  up.  As  the  rear  car 
hand  asked  him  if  he  was  hurt;  replied  that 
train  hand  jumped  off  and  came  to  him.  W 
life,  a  railroad  conductor,  and  knew  it  was  ha 
train  when  in  motion.  Was  not  drunk,  ha 
drinks  on  that  day.  T^e  accident  happen 
it  Kits  very  dark.  The  remainder  of  plaintifl 
to  the  extent  of  his  damages,  etc.  He  i 
to  the  unusual  point  at  which  the  train  stop 
at  Calhoun,  and  as  to  the  time  it  remaint 
witnesses. 

The  evidence  for  the  defendant  tended  to 
stopped  at  the  usual  point  at  Calhoun,  remai: 
of  time,  and  moved  off  in  the  ordinary  man 
plaintiff  was  drunk. 

Among  other  things,  the  court  charged  t 
train  carried  the  plaintiff  beyond  his  poir 
should  have  waited  until  the  train  should  ha 
so  nearly  so  as  to  make  it  apparently  safe,  and 
suffered  himself  to  be  carried  to  the  next  sta 
sued  for  damages  from  loss  of  time,  and  foi 
labor  and  expense  of  traveling  back." 

The  jury  returned  a  verdict  for  the  ] 
Defendant  moved  for  a  new  trial,  because 
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I  up  so  that  plaintiff  might  have  gotten  safely 
termine  whether  he  would  get  off  or  not ;  and 
<  doing  was  injured,  he  is  not  entitled  to  re- 


r  Court. 

'5  against  the  Western  Railroad  Com- 

atleged  to  have  been  sustained  by  him 

running  of  its  cars  by  the  defendant 
led. 

ied  substantially  as  follows  :  He  bought 
station  on  said  road ;  he  was  traveling 
lid  not  stop  at  said  point,  and,  upon 
e  conductor  would  put  them  off  at  a 
J  which  he  was  going;  when  the  cars 
lintiff  was  notified  of  the  fact  by  his 
sr  of  the  cars ;  the  train  having  slacked 
intiff  was  standing  on  the  bottom  step 
,e  cars  to  stop,  that  he  might  get  off; 
:  whistle  blew  "  off  brakes,"  the  car 
,  jerking  plaintiff  off  the  steps,  throw- 
ind  while  his  weight  was  on  his  foot, 
ut  of  place,  throwing  him  violently  on 
r  his  hip  and  side.  He  remained  there 
e  along,  and  tried  to  get  them  to  bring 

the  conductor  refused  to  stop  and  take 
to  carry  him,  on  a  litter,  back  to  the 
;  was  brought  home,  where  he  was  con- 
ths;  was  attended  by  Dr.  Billing,  and 
which  was  added  medicine,  $3 ;  was 
ness  until  the  middle  of  July ;  was  a 
■  day  when  he  was  well ;  could  not  get 
lear  his  weight  long  at  a  time  on  that 
n,  plaintiff  stated  he  had  never  stepped 

ited   substantially   what   plaintiff    had 
:hanic ;    that  plaintiff's  work  was  worth 
d   plaintiff  was  worth  $3  to  $4  a  day. 
-five  years  of  age. 
le  Hughes,  who  testified  that  he  was  con- 
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ductor  of  the  train  on  which  plaintiff  was  [ 
«'as  injured.  Plaintiff  was  with  a  white  m: 
to  look  at  land,  at  a  point  beyond  Steam  I! 
place  tor  trains  on  said  road ;  before  arriv 
while  man  stated  to  nitness  that  he  and  pi 
a  point  beyond  Steam  Mills  and  get  off  a 
witness  to  put  them  off  there  ;  witness  r 
ua^  behind  time, he  could  not  stop;  he  woi 
ir.g  ;  plaintiff  and  white  man  had  tickets  c 
paid  nothing  for  riding  beyond  Steam  Mill 
Steam  Mills;  as  train  neared  crossing  it  ! 
went  back  through  the  cars  to  tell  white  n 
ready  to  get  off ;  both  had  gone  out  of  the 
on  lowest  step  of  the  car,  one  on  one  side, 
the  white  man  got  off  a  few  yards  from 
soon  as  he  saw  white  man  get  off.  attemp 
and  in  doing  so  fell  and  was  injured.  1 
stepped  in  rather  an  opposite  direction  f 
train  was  moving ;  after  plaintiff  was  off  w 
and  train  went  on ;  the  train  was  moving  i 
and  a  half  miles  an  hour  when  plaintiff  gol 

The  court  chained,  that  "  if  plaintiff  \ 
Steam  Mills,  and  it  was  afterward  agreed  to 
ing,  this  was  as  if  he  had  originally  boug 
iny ;  that  it  was  the  duty  of  defendant  so  1 
the  plaintiff  could  get  off  in  safety,  even  if 
train ;  and  if  defendant  failed  to  slack  up  s 
get  off  in  safety,  and  in  endeavoring  to  g( 
the  neglect  of  defendant,  then  defendant  w 
the  injury  from  such  neglect." 

Defendant  excepted  to  this  charge  and 
charge,  that  "  if  the  defendant  agreed  to  t 
Mills,  and  put  him  off  there,  but  plaintiff 
take  him  to  a  point  further  on  the  road  wt 
lar  stopping  place,  and  the  conductor  agre 
only  slack  up,  and  not  stop,  then  if  the  tr< 
plaintiff  might  have  gotten  off  safely,  then 
injured  in  getting  off,  defendant  is  not  Hal 
court  refused  the  charge  as  presented,  but 
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ip  SO  that  plaintifT  could  get  off  safely." 

1  the  court  to  charge,  that  "  if  the  train 
might  have  gotten  off  safely,  it  was  for 
'hether  he  would  get  off  or  not,  and  if  he 
ng  was  injured,  he  is  not  entitled  to 
;d  to  so  charge,  and  defendant  excepted, 
iict  for  the  plaintiff  for  $591. 
;ach  of  the  grounds  of  exception, 
died  while  the  case  was  pending  in  the 
nistrator,  Richard  Young,  was  made  a 

J.  F.  POU,  for  plaintiff  in  error, 
for  defendant  in  error. 
>e  of  the  Ga.  R.R.  and  Banking  Co.  v. 
I,  we  think,  determines  the  first  point 
conductor  of  a  railroad  train  agree  to 
irticular  place,  whether  it  be  a  regular 
r  not,  it  would  be  the  duty  of  the  con- 
it  that  place  that  the  passenger  could 
It  affect  the  rule  that  the  passenger  had 
1  last  passed,  before  reaching  the  place 
off.  The  conductor  had  the  power  to 
iditional  fare  accruing  for  carrying  the 
id  the  station  to  which  his  ticket  enti- 
)d  as  was  said  in  the  case  above  referred 
;  for  four  miles,  he  would  be  bound  to 
,"     See  14  How.  468  ;   16  Id.  260,  469; 

he  argument  was  whether  the  court  was 
ould  "  in  the  charge  instead  of  the  word 
isted.  The  charge,  in  substance,  was 
been  stopped  or  "  slacked  up,"  so  that 
■  in  safety."  The  court  was  requested 
did  slack  up  so  that  plaintiff  "  might 
1,  although  plaintiff  was  injured  in  get- 
able."  The  court  used  the  proper  term, 
as  possible,  within  the  limits  of  chance. 
p.  348,  anU. 
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"  Could  "  more  strongly  signifies  was  able,  . 
tainly  a  conductor  has  not  dischai^ed  his  di 
speed  that  it  is  possible  for  a  passenger  to 
whether  I  am  right  or  wrong  in  this  critici: 
these  two  potential  mood  prefixes,  which  are 
used,  the  difference  between  the  two  is  hardl 
constitute  a  legal  error  sufficient  to  set  asid 
judgment  and  grant  a  new  trial. 

3.  The  second  request  to  charge  made  i 
also  obnoxious  to  the  criticism  already  made 
in  this  connection.  But  it  goes  farther.  It 
slacked  up  so  that  plaintiff  might  have  gottc 
him  to  determine  whether  he  would  get  off 
get  off,  and  in  so  doing  was  injured,  he  is  n( 
The  conductor  was  standing  close  by,  he 
friend  be  was  traveling  with  standing  on  the 
to  get  off.  That  friend  did  get  off.  The  ca 
and  did  not  stop.  The  conductor  neither  ga 
off,  or  notice  that  the  cars  would  stop  or  stil 
fact,  he  knew  the  cars  would  not  stop.  Th 
only  chance  he  had.  He  tried  to  follow  his 
standing  by.  All  this  makes  a  case  as  stroi 
Co.  t:  McCurdy,  supra,  and  we  do  not  see  a 
a  reversal  of  the  judgment  of  the  court  belo 

Judgment  affirmed. 

MONTGOMERY  AND  WEST  K 
COMPANY  V.  BORII 

Supreme  Court,    Georgia,  Janti 

[Reported  in  51  Ga.  583.] 

GROSS  NEGLIGENCE  TO  STOP  A  TRAIN 
TIME  OVER  AN  OPEN  DITCH  IN  THE 
a  railroad  company  stopped  its  train  from  half 
nighttime,  to  await  the  arrival  of  another  trai 
or  eight  feet  deep,  at  the  bottom  of  which  wer 
no  stationary  lights  there,  which  ditch  was  kni 
unknown  to  a  passenger  who  stepped  out  0 
'  ditch  and  was  injured,  the  evidence  of  negliger 
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strong  and  uncontro verted  that  the  jury  were 
ilaintiff  irrespective  of  an  error  in  the  charge  of  the 
was  not  granted. 
lict  for  $10,000  was  not  excessive. 

>r  Court.  The  facts  appear  in  the  opinion. 
Son,  for  plaintiff  in  error,  cited :  Acts  of 
\  Ala. ;  1  Gr.  on  Ev.,  %%  63, 64, 66 ;  2  B.  & 
i;  I  B.  &  B.  538;  \2  Wall.  65;  i  Black. 
5rry  v.  M.  &  W.  R.R.  Co.,  39  Ga.;  i  Ch. 
on  Ev.  %%  254,  256  and  cases  cited ;  Code, 
073.  3074,  3248,  3560;  Wallace  v.  Clay- 
&  W.  R.R.  Co.  V.  Davis,  18  Id.  680; 
J  Ga.  537;  Stephenson  v.  State,  40  Id, 
ms,  39  Id.  602;  Whitely  v.  State,  38  Id, 
:e,  37  Id.  93;  Scott  v.  Winship,  20  Id. 
43  Id.  4841  Grant  v.  State,  45  Id.  477; 
Id.  648;  S.  R.  &  D.  R.R.  Co.  V.  Lacy, 
?9;  19  Id.  437;  29  Id.  358;  28  Id.  93; 
9;  42  Id.  327;  56  Penn.  St.  294;  7  Allen, 
;  12  Id.  512,  522;  15  Id.  399;  25  Id. 
ja.  446;  30  Ga.  133;  2  Redf.  on  Railw, 
33  Penn.  St  318;  Shear,  on  Railw.  321, 
.  Iowa,  124;  56  Mo.  234;  51  Penn.  St. 
E.  C.  L.  R.  178;  95  Id.  923;  115  Id,  184. 
,  Lester  &  Thompson,  for  defendant, 
p.  201;  39  Ga.  504;  12  Wall.  650;  37 
ie,  ^§  1686,  2067,  3068,  3070;  28  N.  H. 
ar.  &   Redf.  on  Neg.  391 ;  2  Pars,  on  Con! 

rhe  plaintiff  brought  an  action  against  the 
)n  carrier  of  passengers  on  its  road,  to 
1  alleged  injury  caused  by  the  negligence 
the  trial  of  the  case,  the  jury,  under  the 
umed  a  verdict  in  favor  of  the  plaintiff  for 
ras  made  for  a  new  trial  on  the  several 
3  set  forth  in  the  record,  which  was  over- 
the  defendant  excepted.  It  appears  from 
cord  that  the  plaintiff  is  a  citizen  of  this 
1  of  thirty  years'  standing;  that  he  took 
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gents  in  said  depot,  and  still  does  so. 
s  State,  in  1837,  passed  an  act  incor- 
the  Montgomery  Railroad  Company, 
reafier  become  stockholders  in  said 

style  of  the  Montgomery  and  West 
ithin  the  corporate  limits  of  the  town 
zed  said  company,  in  its  corporate 
possess,  enjoy  and  retain  to  them  and 
lall  be  necessary  for  the  location  of 
iction  of  the  necessary  buildings,  etc., 
,  alien,  or  dispose  of;  and  to  sue  and 
ided,  answer  and  be  answered,  defend 
1  any  courts  of  record  in  this  State, 
dares  that  this  corporate  body  and 
and  continue  for  fifty  years  after  the 
nery  and  West  Point  R.R.  The  3d 
at  all  bills,  writs,  processes  of  wnat- 
's  of  this  State,  may  be  served  upon 
opy  thereof  at  the  depot  of  said  com- 
e,  or  other  officer  authorized  to  serve 
lontgomery  and  West  Point  Railroad 

as  a  body  politic  in  this  State,  with 
privileges,  on  condition  that  it  should 
urts  of  this  State  by  her  own  citizens, 

incorporated  companies  were  liable 
'ice  of  process  for  that  purpose  might 
a  copy  thereof  at  its  depot,  which  it 

in  this  State.  There  was  no  other 
o  be  sued  for  an  injury  done  by  it  to 
i  of  this  State  could  recognize. 
is  nothing  more  than  the  successor  of 
)y  the  act  of  1837,  either  by  contract 
ir  as  the  rights  and  privileges,  duties- 
,nd  imposed  by  that  act  are  concerned, 
this  State.  If  proceedings  had  been 
is  State  to  forfeit  the  charter  of  the 
t  Railroad  Company  for  non-user,  on 
th  in  the  record,  could  not  the  West- 
illy  rephed  that  it  was  the  successor 
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igent,  the  law  declares  what  shall 
iquiry  is,  does  the  evidence  in  this 
:e  on  the  part  of  the  defendant  as 
to  have  found  a  verdict  in  favor  of 
It  of  the  charge  of  the  court  ?  In 
)f  negligence  on  the  part  of  the 
icontroverted,  that  the  jury  were 
F  irrespective  of  the  error  in  the 
;stion.     The  defendant  stopped  its 

hour  to  an  hour,  in  the  nighttime, 
r  train  to  convey  its  passengers  to 
ditch,  six  or  eight  feet  deep,  at  the 
d  timbers,  with  no  stationary  lights 

to  the  defendant's  conductor,  but 

he  stepped  out  of  the  car,  as  he 
circumstances ;  he  was  precipitated 
oken  and  crippled  for  life.  What 
ve  rendered  in  this  case  under  the 
negligence  ?  If  the  evidence  as  to 
d  been  doubtful  or  conflicting,  we 
ty  to  grant  a  new  trial  for  the  error 

the  question  of  negligence, 
:he  amount  of  the  verdict  is  exces- 

for  that  reason.  Whilst  this  court 
t  the  rights  of  railroad  corporations 
ded  claims,  and  against  excessive 
ims,  still,  when  from  gross  negli- 
/es  and  safety  of  passengers  are 
results  therefrom,  it  will  not  inter- 
■,  except  when  it  is  apparent  that 
as  to  induce  the  belief  that  it  was 
lice.  In  view  of  the  facts  of  this 
d,  we  are  of  the  opinion  that  the 
be  disturbed, 
irt  below  be  affirmed. 
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STILES  V.  THE  ATLANTA  AWES 
RAILROAD. 

Supreme  Courts  Georgia,  September,  18 

[Reported  in  65  Ga,  370.] 

PERSON  NOT  A  PASSENGER  STEPPING  OFF 
CAR  NOT  AT  STATION  AND  INJURED  CAN 
— Where  itappeared  from  the  evidence  Ihal  a  passengi 
before  it  reached  the  depot  and  platform  where  passeng 
and  received,  until  two  freight  trains  in  front  were  mc 
and  the  plaintiff  went  up  the  track  and  boarded  the 
his  wife  and  child,  who  were  passengers,  and  failil 
one  car,  he  intended  to  search  another  car  that  was 
car  he  was  in  by  an  unlighted  car,  and  in  stepping  off 
by  the  unlighted  car  he  fell  into  a  culvert  fifteen  or 
which  he  could  not  see  on  account  of  the  darkness  of 
injured,  the  company  was  not  liable  therefor,  althou 
the  lights  in  the  car  had  been  blown  out  by  drunken  s 

From  Troup  Superior  Court.     The  facts  appea 

FERRELL  &  LONGLEV,  BiGHAM  &  WHITAKEI 
error. 

Cox  &  Speer,  for  defendant  in  erroi'. 

Hawktns,  J. — C.  A.  Stiles  brought  his  act 
against  the  defendant,  the  Atlanta  &  West  Point 
pany,  in  Troup  County,  on  the  2  7th  of  October,  i  f 
$15,000  damages,  and  alleged  in  his  declaration 
day  of  August,  1879,  at  the  depot  of  defendan 
Geoi^ia,  in  said  county,  he  bought  a  ticket  for  h 
only  four  years  old,  to  be  conveyed  to  the  city 
return  on  said  day.  He  put  his  wife  and  child  a 
and  was  then  informed  by  the  officers  in  charge  1 
said  train  would  return  the  night  following  said 
did  return  as  stated,  with  Pierce  Minis  as  the  < 
twelve  o'clock  on  said  night,  and  instead  of  p 
usual  place  of  receiving  and  discharging  passeng 
side  of  the  depot  in  said  city,  the  train,  by  ord 
ductor,  stopped  at  the  north  of  said  depot.  I^ 
train  in  search  of  his  wife  and  child,  and  passing 
without  finding  them,  passed  into  the  next  ladies 
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children,  and  in  which  there  was  no 
ry  dark.     Petitioner  passed  nearly  half 

on  inquiry  found  his  wife  not  there. 
e  retraced  his  steps  to  go  on  the  next 
idant  had  stopped  its  car  immediately 
:y  feet  deep.  In  descending  from  the 
inflicting  serious  injuries,  etc.  He  had 
tence  of  the  culvert  at  the  time.     By 

suffered  great  pain,  was  permanently 
1,  deprived  of  the  power  to  pursue  his 

pleaded  not  guilty,  and  that  the  injury 
jligence  of  the  defendant,  but  by  the 
igence  of  the  plaintiff, 
diet  of  one   thousand  dollars  for  the 

tstance,  about  as  follows :  The  defend- 
1  trip  to  Atlanta  on  the  twenty-second 

return.  The  ptaintifT  bought  tickets 
years  old,  and  in  the  morning  assisted 
m  train  bound  for  Atlanta.  The  train 
and  a  great  crowd  of  passengers.  On 
vas  much  crowded  with  men,  women 
the  men  were  drunk.  The  train  was 
the  depot  (some  360  yards)  at  La 
arm,  drizzling  and  very  dark  when  the 

track  360  yards  from  the  depot  and 
were  discharged  and  received.  It  was 
large  of  the  train  on  account  of  two 
liarging  freights,  being  on   the  track, 

movement  of  the  excursion  train  until 
/ed.     Under  the  steps  of  one  of  the 

open  culvert  twenty  feet  deep,  con- 
dinary  way  by  said  railroad  company. 
to  meet  his  wife  and  child  and  be  their 
The  train  was  delayed,  and  finding 
s  wife  and  child  was  standing  in  the 
[id  they  were  still  delivering  freights, 
Fe  and  child,  and  seeing  many  persons 
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coming  from  said  train,  he  went  up  the  railroad  track  to  v 
said  train  was  standing,  and  boarded  the  train  in  search  c 
wife  and  child,  went  through  one  car,  then  on  through  ano 
lights  in  first  car,  none  in  second.  Inquired  for  his  wife,  anc 
told  that  she  was  not  in  that  car;  retraced  his  steps,  went  < 
steps  of  the  car,  stepped  off  bottom  step  and  fell  into  the 
culvert  fifteen  feet  deep,  receiving  severe  injuries,  etc.  Did 
go  on  the  excursion ;  knew  where  the  depot  and  platform 
wi'.ere  passengers  were  received  and  discharged ;  wife  and  i 
not  hurt ;  no  one  hurt  on  train,  and  nothing  unusual  or  exc 
had  occurred. 

The  evidence  also  showed  that  the  train  on  its  return  was  n 
crowded,  many  drunken  men  on  board  the  same,  who  blew 
the  lights;  the  train  was  provided  with  lamps  and  candles; 
night  was  warm,  and  though  all  efforts  were  made  to  keep 
windows  down  and  lights  burning,  they  were  constantly  blown 
by  drunken  men  and  the  wind. 

The  evidence  also  showed  that  when  the  train  stopped  the  ■ 
ductor  cried  out  to  passengers,  "  Don't  get  out ;  we  are  not  al 
depot  yet"  One  witness  said  someone  said  get  out,  but 
plaintiff  did  not  hear  that. 

After  verdict  for  plaintiff  for  $i,ooo,  a  motion  was  made 
the  railroad  company  for  a  new  trial,  upon  the  ground  that  t 
was  not  sufficient  evidence  to  support  it,  and  various  other  grou 

The  judge  granted  the  new  trial  upon  the  sole  ground  that 
evidence  was  not  sufficient  in  law  to  sustain  the  verdict,  and  th 
fore,  the  same  was  contrary  to  law,  and  this  is  the  error  c 
plained  of  by  the  plaintiff. 

It  is  written  in  our  law  that  a  carrier  of  passengers  is  bounc 
"  extraordinary  diligence  in  behalf  of  himself  and  his  agent 
protect  the  persons  and  lives  of  his  passengers."  See  C< 
\  2067. 

"  Extraordinary  diligence  is  that  extreme  care  and  cau 
which  every  prudent  and  thoughtful  person  uses  in  securing 
preserving  their  own  property."     Section  2062. 

"  A  railroad  company  shall  be  liable  for  any  damage  dont 
persons,  stock  or  other  property,  by  the  running  of  the  locoi 
tive  or  cars  or  other  machinery  of  such  company,  or  for  dam 
done  by  any  person  in  the  employment  and  service  of  such  ci 
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lall  make  it  appear  that  these  agents- 
ind  reasonable  care  and  diligence — 
being  against  the  company."     See 

inary  diligence  and  ordinary  care  are 
alicated  and  involved  in  intricate. and 
ninable  alone  by  the  searching  analy- 
ere  our  law  leaves  the  question  under 

:e  a  railroad  corporation  liable  for  the 
■  recklessness  of  other  persons.  No 
from  another  for  an  accident  or  an 
gligence. 

^ides  that  no  person  shall  recover 
ompany  for  injury  to  himself,  or  his 
done  by  his  consent,  or  is  caused  by 
:he  complainant  and  the  company  be 
ay  recover,  but  the  damages  shall  be 
proportion  to  the  amount  of  fault 

ns  of  our  Code  as  enactments  in  pari 
no  action  can  be  maintained  against 
the  plaintiff  could  have  avoided  the 
exercise  of  ordinary  care  (see  Code, 
e  true,  although  contributory  negli- 
ompany  would  be  an  element  in  the 
he  injury  complained  of  was  caused 
the  locomotive  or  cars  of  the  com- 
:onsented  to  the  same,  or  was  injured 
could  have  avoided  the  injury  by 
Lild  not  recover,  upon  a  well  settled 
that  no  person  ought  to  be  mulcted 
jligence  or  recklessness  of  another, 
that  the  plaintiff  went  to  the  depot  at 
v'\iG  and  child  on  the  return  of  the 
le  train  some  three  hundred  and  sixty 
went  thither,  boarded  the  train,  and, 
)ped  from  the  cars  into  the  culvert. 
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It  may  be  conceived  that  when  at  the  depot  at  La  Gr; 
meet  his  wife  and  child,  the  plaintiff  had  all  the  rights  ol 
rsenger  aboard  the  train,  for  the  purpose  of  receiving  and  a 
his  wife  and  child  from  the  train,  and  any  injurj' receive 
^nd  in  the  duty  or  desire  of  assisting  his  wife  and  child  fr 
train,  would  be  redressable  at  law  in  the  absence  of  negligt 
his  part,  (i)  But  when  he  left  the  depot  and  place  for  d 
-of  passengers,  and  went  on  and  up  the  track  of  defendant 
-dark  to  meet  his  wife  and  child,  and  whilst  the  machinery 
defendant  was  absolutely  still  and  not  in  motion,  and  entei 
train  in  search  of  his  wife  and  child,  and  while  so  looking 
stepped  from  the  cars  into  the  culvert,  receiving  the  injur 
plained  of,  we  cannot  see  how  the  defendant  can  be  liable  I 
-apparent  accident.  His  desire  to  meet  and  assist  his  wi 
-child  was  praiseworthy,  but  in  no  sen  ;  could  the  defend 
■charged  with  responsibility  as  to  his  movements  in  appro: 
entering  or  leaving  its  train,  then  not  in  motion  and  only 
ing  the  removal  of  the  freight  trains  to  deliver  the  passen] 
the  depot. 

The  court  below  thought  the  evidence  did  not  authori 
verdict,  and  we  see  no  abuse  of  its  discretion  in  granting  tl 
trial. 

Judgment  affirmed. 

ALIGHTING  FROM  MOVING  TRAIN— EXCESSIVE 
AGES. — In  an  action  to  recover  for  injuries  sustained  while 
ing  from  a  moving  train,  it  was  htld,  that  where  one  enter; 
train  for  the  purpose  of  riding  thereon,  and  by  the  rules  and 
'  lations  of  the  company  passengers  were  not  allowed  to  ride  o 
trains,  it  would  be  his  duty  to  leave  the  train  as  soon  as  he  pru 
could,  .when  noticed  of  such  rule  ;  and  that  where  one  leaps 
train  of  cars  moving  at  the  rate  of  fifteen  miles  per  hour, 
advice  or  concurrence  of  the  conductor,  his  right  to  recover 
involve  the  question  whether  he  prudently  used  the  only  meai 
vided  by  the  company  for  him  to  get  off,  that  the  course  of  th 
pany  permitted  him  to  use,  and  also  his  recklessness  and  t 

I.  This  i/iVi'»m  is  restricted  in  Cole-  agents  or  servants  of  the  ei 

man  v.  Ga.  R.R.  Co.,  84  Ga.  i,  4,  2  whose  diligence  is  charged  wi 

Am.  Neg.  Cas.  439*  to  persons  who  are  safety, 
-on  board  with  the  knowledge  of  those 
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changes  in  these  respects,  were  they  the  result  of  this  inju 
these  things  may  be  looked  into  in  making  your  verdict." 

At  the  request  of  defendant's  counsel,  the  following  w 
in  charge  also:  "The  fact  that  this  is  a  suit  by  an  in 
against  a  corporation  does  not  in  the  slightest  degree  a 
question  of  damages.  The  legal  principles  governing  tl 
and  the  damages  given  by  the  jury  (if  any)  should  be  the 
no  more,  no  less,  than  should  be  given  if  the  suit  was  ag 
individual.  Damages  are  given  as  a  compensation  for 
done,  and  generally  this  is  the  measure,  where  the  injury  is 
of  being  estimated  in  money.  This  is  not  a  case  for  vi 
damages.  A  passenger  on  a  proper  train  would  not  be  ju 
in  jumping  from  a  moving  train  of  cars,  simply  to  avoid 
the  amount  of  fare  demanded,  even  though  the  amoi 
exorbitant  and  unjust."  The  court  added  at  this  point: 
if  the  plaintitT  refused  to  pay  said  exorbitant  fare  when  ti 
duclor  ordered  him  off  of  the  train,  and  in  obedience 
order  he  did  jump  from  the  train,  the  company  would  b 
but  the  damage  should  be  diminished  in  proportion  to  the 
of  default  attributable  to  him  ff  you  believe  he  was  at  fai 

W.  S.  Wallace  and  Peabodv  &  Brannon,  for  pla; 
error. 

Blanford  &  Garrard,  Miller  &  Butt  and  E.  M.  Bi 
defendant  in  error. 

Crawford,  J. — This  was  a  suit  for  damages  brought 
defendant  in  error,  against  the  Southwestern  Railroad  Ci 
to  recover  for  injuries  sustained  in  getting  off  of  one  of 
trains.  The  facts  substantially  were,  that  the  plaintiff  bei 
a  round  trip  ticket  from  Howard  to  Geneva  and  back ; 
take  he  entered  the  pay  train,  which  was  about  moving 
as  he  walked  in  he  met  a  negro  who  told  him  that  the  f 
ter  was  in  the  next  room ;  saw  no  seats ;  went  to  where  t 
master  was,  who  asked  him  where  he  was  going,  and  he 
Howard  ;  paymaster  told  him  that  it  would  cost  him  on 
a  mile  to  ride  on  that  car  ;  his  reply  was  that  he  could  not 
and,  according  to  his  testimony,  the  paymaster  told  hin 
abrupt  manner  to  jump  off,  which  he  did,  and  broke  1 
according  to  the  paymaster's  testimony,  he  said.  "  I  ca 
that  much  and  will  get  off,"  and  he  was  told  to  step  out,  e 
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court  charged  the  jury  as  follows :  '  If  i 
;rson  off  of  their  train,  they  must  stop  X\ 
ild  be  responsible  for  damages  if  any 
iransaction.' " 

courtcharged  the  juryasfollows:  '  If  a 
IT,  or  jump  from  a  running  train,  while 
ing  the  order,  yet  if  in  obedience  to  sai 
e  train  and  is  injured,  the  company 
ages  should  be  diminished  by  the  jury 
ult  attributable  to  the  plaintiff,  providi 
ault  in  jumping  at  the  time.' " 

court  erred  in  not  giving  in  charge  the 

of  defendant's  counsel:  'If  the  paym; 
he  plaintiff  to  get  off,  or  jump  off  the 
3  this  order  he  did  leap  from  the  trair 

rate  of  speed  that  made  it  hazardous  fi 
be  such  an  act  of  carelessness  on  the  j 
jld  prevent  a  recovery,  even  though  yo 
mpany  was  at  fault.'  " 

court  erred  in  not  giving  in  charge  the 

of  the  defendant's  counsel:  '  If  a  man 
he  conductor  to  jump  off  a  train  while  t 

to  make  it  hazardous  for  him  to  do  : 
tiazardous,  or  might  have  known   it   tc 

of  such  person  to  remain  on  the  tra 
jntil  the  train  was  stopped,  or  the  sp 
ke  it  safe  for  him  to  get  off,  and  if  h( 

speed  was  such  as  to  make  it  hazardoi 
to  get  off,  and  he  knew  it  to  be  danf 
*m  it  by  the  exercise  of  his  reason,  he 

court  erred  in  refusing  to  give  in  chaq 
jquest  of  defendant's  counsel :  'If  you  I 
that  Singleton  entered  a  pay  train  and  a 
in  obedience  to  orders  of  the  paymas 
rain  while  the  rate  of  speed  at  which  th 
t  hazardous  or  dangerous  for  him  to  jum 
angerous  or  hazardous  for  him  to  do 
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I  be  hazardous  if  he  had  exercised  his 
t  recover.'  " 

erred  in  refusing  to  give  in  charge  the 
it  of  defendant's  counsel:  'If  force  was 
ir  its  agents,  in  getting  the  plaintiff  off 
I  be  entitled  to  recover,  but  a  mere  direc- 
to  get  off  would  not  be  force.  Force  is 
re  words.  Words  in  no  case  amount  to 
d  with  violence,  or  threats  of  violence, 
ion  of  full  age  and  sound  mind.'" 
rt  erred  in  refusing  to  give  in  charge  the 

of  defendant's  counsel :  '  It  is  the  duty 
iter  a  train  of  cars,  if  he  does  not  know 
iracter  of  train  it  is  that  he  is  about  to 

to  whether  or  not  it  is  a  train  that  carries 
enters  without  making  inquiry  and  is 
lie  cannot  recover,  if  there  was  no  force 
threatened  toward  the  pa.ssenger  by  the 
;  company  in  chaise  of  the  train.'  " 
;  erred  in  not  giving  in  charge  the  follow- 
:endant's  counsel :  'If  the  plaintiff  in  this 
1  or  pay  train,  and  while  the  cars  were 
J  could  have  gotten  off  without  danger 
id  he  was  notified  that  he  could  not  ride 
t  was  his  duty  to  do  .so  at  once ;  if  he 
until  the  rate  of  speed  at  which  the 
it  dangerous  or  hazardous  for  him  to  get 
e  remained  on  the  train  ;  and  if  he  did 
:rain  and  broke  his  leg,  he  cannot  recover 

irt  erred  in  refusing  to  give,  without 
)g  written  request,  and  in  the  qualihca- 
n  a  proper  train  would  not  be  justified  in 
train  of  cars  simply  to  avoid  paying  the 
led,  even  though  the  amount  of  fare 
t  or  unjust'      The  court  added  :      '  But 

pay  such  exorbitant  fare,  and  the  con- 
x>  get  off,  and  he  did  get  off  in  obedience 

the  defendant  would  be  liable,  but  his 
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damages  should  be  diminished   in  proportion  to  the  amt 
default  attributable  to  him,  if  he  was  at  fault'" 

Upon  the  hearing  of  the  motion  for  a  new  trial  the  san 
refused,  and  the  movant  assigns  error  thereon. 

1.  Upon  the  first  ground  of  the  motion  the  court  hold 
under  the  facts  in  this  case,  the  charge  was  a  proper  on 
should  have  been  given.  The  cars  were  running  when  th 
adventure  occurred,  and  the  company  should  have  been  I 
the  rebuttal  of  that  presumption  which  the  law  puts  upon  i 

2.  The  language  of  the  charge  in  the  second  ground — in 
the  words,  "  have  the  right  to  put  him  off,  yet  must  use  on 
diligence  in  doing  so,  and  if  they  do  not  use  ordinary  dilige 
putting  him  off,"  and  he  is  injured  thereby,  the  company  woi 
liable,  were  used,  is  not,  we  think,  under  the  facts  as  disclos 
the  record,  such  as  should  have  been  used,  because  they  boi 
so  closely  on  assuming  that  the  plaintiff  had  been  put  oflf,  th 
jury  might  have  inferred  that  the  judge  considered  it  a  p 
fact,  whilst  there  was  no  pretense  that  such  was  the  case. 

3.  The  error  complained  of  in  this  ground  is  that  the 
settled  matter  that  should  have  been  referred  alone  to  the 
He  instructed  them  that  if  the  plaintiff  entered  this  train  b] 
take,  he  was  not  a  trespasser  until  notified  of  his  mistake,  an 
sufficient  time  and  reasonable  opportunity  to  have  gotten  < 
safety,  and  a  reasonable  opportunity  was  not  afforded  so  lo 
the  train  was  in  motion. 

The  question  as  to  what  would  and  what  would  not  be  . 
sonable  opportunity  for  the  plaintiff  to  have  gotten  off  the 
in  safety,  was  taken  from  the  jury  and  settled  by  the  court 
instruct  the  jury  that  a  reasonable  opportunity  was  not  aff 
so  long  as  the  train  was  in  motion,  was  to  pass  upon  a  fac 
this  the  judge  is  forbidden  to  do.  Besides,  to  say  that  a  re 
able  opportunity  is  not  afforded  so  long  as  the  train  is  in  m 
may  or  may  not  be  true,  because  motion  may  be  so  slow  as 
almost  imperceptible,  and  yet  going  on  ;  or  it  may  be  so  r3| 
scarcely  to  be  seen  before  the  object  has  passed  beyond  th< 
ion's  reach. 

4.  In  this  ground  is  repeated  the  objectionable  part  of  th 
ond,in  that  the  implication  is  so  strong  in  the  language  used 
impress  the  jury  that  it  was  a  fact  that  the  plaintiff  was  ac 
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in.  The  judge  says :  "  If  railroad  com- 
■son  from  their  train,  they  must  stop  the 
lid  be  responsible  for  damages,  if  any 
'ansaction. " 

t)een  put  off  the  train,  then  to  state  such 
to  state  one  unauthorized  by  the  proofs. 
jer  objection  to  this  charge  than  that, 
)f  the  jury  invaded  when  the  judge  tells- 
stop,  or  else  if  any  injury  results  that 
responsible  for  damages.  This  was  a 
h  of  negligence  on  the  part  of  the  com- 
'  in  its  finding  only  to  the  question  of 
rities  are  almost  without  exception,  that 
i  is  one  for  the  jury  and  not  for  the 
■  this  court  are  so  without  exception.  It 
n  did  not  stop,  and  it  was  not  denied 
jured ;  therefore,  when  the  judge  told 
)mpanies  would  put  a  person  off  their 
rain,  otherwise  they  would  be  responsi- 
injury  occurred  from  the  transaction^ 

to  write  out  the  damages. 
>pen  question   since   it  was  ruled  in  34 

say  that  "  the  jury  alone  have  the  right 
is  question  ...  If  it  had  been  a  fact 
too  short,  .  .  ,  and  that  was  the  cause 

the  judge  had  no  right  to  determine 
ice."  In  56  Ga.  459,  the  judge  below 
the  jury  that  "the  failure  to  keep  the 
es  was  negligence."  Upon  his  refusal 
jestion    of  negligence  is  for  the  jury. 

Had  this  charge  been  given,  it  would 
m  and  been  controlled  exclusively  by 
his  case,  when  the  judge  said  that  not 
to  afford  a  reasonable  opportunity  for 
safety,  it  was  deciding  what  was  and 
:  opportunity  for  a  safe  departure  from 
1  of  fact,  not  of  law,  and  should  have 

complaint  we  construe  to  mean  that  if 
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the  conductor  was  at  fault  in  ordering  the  plaintilT  off  tl 
whilst  in  motion,  and  the  plaintiff  was  also  at  fault  in  obey 
orders,  that  it  would  then  make  a  case  of  contributory  negl 
but  the  company  would  nevertheless  be  liable.  Such  be 
construction  of  it,  we  do  not  consider  it  error. 

6.  There  was  no  error  in  refusing  to  give  this  chaise,  I 
to  have  given  it  would  have  been  an  expression  of  opinion 
act  of  the  plaintiff.  To  specify  just  what  he  had  done,  ar 
tell  the  jury  that  it  was  such  an  act  of  carelessness  as  wou 
vent  his  recovery,  was  to  say  that  he  was  in  fault,  and  if  s 
the  company  would  not  be  liable,  whilst  he  might  recover, 
both  were  in  fault. 

7,  8.  These  requests  to  charge  leave  out  of  view  any  r 
the  plaintiff  to  recover,  although  he  might  have  taken  the 
of  the  leap,  and  yet  did  it  under  orders  that  should  not  bav 
given,  with  a  rate  of  speed  making  it  hazardous  for  \ 
attempt  it. 

9,  10.  These  requests  should  not  have  been  given,  b 
whilst  it  is  true  that  a  mere  direction,  or  even  a  command 
not  amount  to  force,  yet,  if  he  acted  under  the  fear  of  it,  the 
upon  his  mind  would  be  the  same. 

11.  The  objection  to  this  charge  is,  that  whilst  it  is  tn 
plaintiff  should  have  gotten  off  when  first  notified  that  it  was 
and  not  a  passenger  train,  if  he  could  have  done  so  in  safet 
if  afterwards,  although  he  was  in  fault  by  not  doing  so,  tht 
pany  or  its  agents  were  in  fault  in  causing  him  to  get  off  « 
was  not  safe  to  do  so,  that,  too,  would  make  a  case  of  contril 
negligence,  and  the  plaintiff  could  recover.  This  being 
ignored,  of  course  the  charge  should  have  been  refused. 

12.  The  qualification  by  the  court  to  this  chai|;e  was  not 
Judgment  reversed. 
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kL  RAILROAD  V.  SMITH,  (i) 

Court,  Georgia,  October,    1883. 
Leported  in  69  Ga.  268.  ] 

;  FROM  MOVING  TRAIN  AT  INVITATION 
MAY  RECOVER  DAMAGES  FROM  THE 
::tion  for  injuries  where  the  evidence  for  the  plain- 
ras  a  passenger  on  defendant's  train  and  that 
eed  to  let  him  off  at  a  station  for  which  he  had 
>ecause  of  the  grade  and  the  weight  of  the  train 
e  plaintiff  to  jump  off  when  the  train's  speed  was 
laintiff  consented  to  do,  but  that  the  speed  of  the 
cd,  and  plaintiff  seeing  he  would  be  carried  beyond 
n  the  car,  but  held  fast  to  the  railing,  trusting  the 
d  as  the  conductor  was  on  the  plktform  and  could 
lied  the  bell-rope,  but  as  he  did  not  do  so,  the 
ragged  some  distance,  had  to  loose  his  hold,  fell 
verdict  was  found  for  the  plaintiff,  the  court  Mtld, 
t  evidence  to  sustain  il. 

;rior  Court. 

in  against  the  Central  Railroad,  alleging 

injured  and  damaged  him  while  operating 
IS  upon  the  Southwestern  Railroad,  the 
j  that  road. 

following  entry  of  service:  "  I  have  this 
n  writ  by  serving  a  copy  thereof  on  R.  T. 
Railroad  and  Banking  Company  at  George- 

to  the  declaration  because  it  did  not  show 
irt  of  the  Central  Railroad,  but  if  any  lia- 
as  on  the  part  of  the  Southwestern  Rail- 
it  appear  that  the  president  of  the  defend- 
of  the  bringing  of  this  suit,  nor  that  any 
1  the  clerk's  office,  as  required  by  section 
nd  also  because  the  declaration  failed  to 
cause  of  action.  The  demurrer  was  over- 
plaintiff  was  substantially  as  follows :  "  On 
R.   Co.    V.   Whitehead,  74  Ga.  441,  444,    2  Am. 
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February  19,  1881,  Smith  purchased  a  ticket  at  Morris' 
on  the  line  of  the  Southwestern  R.R.,  which  was  leasee 
Central  R.R.  for  the  purpose  of  going  to  Hatcher's  St 
Quitman  County,  and  for  that  purpose  boarded  the  local 
train,  to  which  was  attached  a  cab,  in  which  passenge 
carried.  Before  leaving  Morris'  Station  the  conductor  i 
of  the  station  agent  whether  he  had  sold  any  tickets  to  H 
Station  or  not  The  agent  replied  that  he  had  sold  one  t^ 
tiff,  to  which  the  conductor  responded  that  he  was  sorr 
did  not  desire  to  stop  at  Hatcher's  Station.  Plaintiff  th) 
remarked  that  if  the  company  allowed  passengers  to  ride 
train,  it  was  their  duty  to  deliver  them  safely,  and  if  their 
tions  were  not  to  stop  at  a  station,  the  conductor  should  n< 
a  passenger  to  enter  the  cab.  After  the  train  had  stai 
conductor  came  to  the  plaintiff  for  his  ticket  The  latte: 
to  him  that  he  was  a  public  carrier,  and  that  the  railroac 
be  responsible  for  the  damage  that  a  passenger  received, 
was  an  up-grade  at  Hatcher's  Station,  and  the  train  was  i 
one.  The  conductor  stated  that  if  he  stopped  at  the  sta 
could  not  get  over  the  grade,  and  would  have  to  rur 
Plaintiff  replied  that  he  could  not  help  that,  and  that  it  ' 
his  business.  When  withiri  about  half  a  mile  of  Hatcher's 
plaintiff  informed  the  conductor  that  if  it  would  be  any 
modation  he  would  not  require  the  train  to  be  stopped  e: 
but  that  the  conductor  might  "slack  up"  enough  for  him 
off  with  safety.  When  within  about  a  quarter  of  a  mile 
depot  the  conductor  inquired  of  the  plaintiff  whether  he  w( 
willing  to  jump  while  the  train  was  moving  at  that  spi 
which  the  latter  answered  that  he  would  not  The  cor 
told  him  that  he  would  "slack  up,"  and  instructed  him 
ready  to  get  off.  Plaintiff  requested  a  friend  to  throw 
:imall  package  which  he  had,  and  then  placed  himself  up 
bottom  step  of  the  car.  When  within  a  few  yards  of  the 
the  speed  of  the  train  began  to  increase  very  rapidly.  PI 
being  compelled  to  attend  court  that  day,  was  afraid  tl 
would  be  carried  beyond  his  station,  and  thereupon  jumpei 
the  train,  but  retained  his  hold  upon  the  railing.  Seeing  th 
ductor  standing  upon  the  platform,  he  thought  that  he  wou 
the  bell-rope  and  stop  the  train,  but  he  did  not  do  so,  anc 
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S.  C.  Elam,  for  plaintiff  in  error. 

J.  C.  Rutherford,  J.  H.  Guerry,  for  defendant  in  error. 

Speer,  J. — ^James  E.  Smith  sued  the  Central  Railroad  and 
Banking  Company  for  damages  to  his  person,  occasioned  by  the 
negligence  and  want  of  ordinary  care  and  diligence  on  the  part  of 
its  serx'ants  in  and  about  the  running  of  its  trains  wrhile  he  was  a 
passenger  thereon.  To  this  action  the  defendant  below  demurred 
on  account  of  want  of  sufficient  service,  and  because  no  cause  of 
action  was  sufficiently  set  forth.  The  demurrer  being  overruled, 
defendant  Aled  the  plea  of  general  issue  and  also  a  special  plea. 

A  verdict  was  returned  in  favor  of  the  plaintiff  for  the  sum  of 
$800  as  damages.  Defendant  made  a  motion  for  a  new  tnaJ  on 
various  grounds,  which  v^^as  overruled. 

1.  As  to  the  question  of  service  made,  we  think  it  is  ruled 
adversely  to  plaintiff  in  error  in  the  case  of  Ga.  Southern  R.R. 
Co.  r.  Bigelow,  68  Ga.  612. 

2,  3.  There  was  a  sufficient  cause  of  action  set  forth  in  plain- 
tiffs writ  There  is  no  special  plea  to  be  found  in  the  record  and 
we  cannot  pass  upon  the  error  assigned  on  its  being  stricken  by 
the  court, 

4.  We  think  there  is  sufficient  evidence  to  sustain  the  verdict, 
and  see  no  good  cause  of  complaint  that  it  is  excessive.  Under 
the  facts,  as  they  appear  in  the  record,  we  think  the  law  of  the 
case  was  ruled  by  this  court  in  the  cases  of  Ga.  R.R.  Co.  v.  Mc- 
Curdy,  45  Ga.  288  (i),  and  Western  R-R.  Co.  v.  Young,  adm'r, 
5 1  Ga.  489  (2).  Under  these  rulings  the  facts  of  this  case  made 
the  defendant  liable. 

Judgment  affirmed. 


WESTERN  AND  ATLANTIC   RAILROAD  V. 
WILSON,  BY  Next  Friend. 

Supreme  Courts   Georgia ^   September  Term^    1883. 

[Reported  in  71  Ga.  22.] 

INFANT    INJURED    WHILE    BOARDING    A    MOVING     TRAIN  — 
Where  a  minor,  at  the  invitation  of  an  employee  of  a  railroad  company, 

I..  See   this  case,  reported  on   p.  2.  For  report  of  this  case,  see  p- 

348,  ante.  354,  ante. 
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,  attempts  to  board  a  car  on  a  train  moving 
mies  an  hour  and  is  injured  in  the  attempt, 
be  held  liable  for  damages. 

ourt.    The  facts  appear  in  the  opinion, 

St  Sessions,  for  plaintiffs  in  error. 

H.  Lumpkin,  G.   F.  Gober,  for  de- 

in  the  original  action  was  a  minor,  resi- 
with  two  young  friends  to  spend  a  day 
an  evening  train.  White  at  supper  at 
:  heard  the  whistle  blow,  and  starting 
,n  hand,  went  hurriedly  down  a  street 
ick,  it  being  the  shortest  route  to  the 
:  track,  he  saw  the  train  on  which  h& 
Umost  in  front  of  him.  His  evidence 
the  sight,  and  stopped  for  the  moment 
len  a  person  in  the  uniform  of  the  rail- 
5  thought  was  the  conductor,  but  who 
on  the  platform  of  a  car,  beckoned  to 
lid  so,  and  the  brakeman  took  his  valise 
^et  on  the  car,  but  failing  in  this,  called 
:t  railing.  Wilson  tried  to  do  so,  but 
d  to  catch  the  railing  of  the  rear  plat- 
as  the  train  was  moving  at  the  rate  of 
lour,  he  failed  in  this  attempt,  and  his 
he  was  thrown  on  his  back,  with  one 
sel  and  crushed  so  that  it  h^d  to  b& 
his  evidence  he  states  that  he  would 
on  but  for  the  invitation  of  the  brake- 
:ime  fifteen  years  old, 
itiff  $4,500  damages.  Plaintiff  in  error 
gning  no  error  in  the  charge  of  the 
the  verdict  was  against  law  and  the 
lestion  is,  was  there  evidence  sufHcient 
The  verdict  of  the  jury  seems  to  have 
3034  of  the  Code,  as  they  diminished 
below  the  amount  in  evidence,  and  they 
;  at  fault.  The  law  as  to  diligence  and 
given  in  chaise,  and  the  question  was 
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one  exclusively  for  the  jury.  They  had  the  right  to  weij 
facts,  to  consider  the  youth  of  the  injured  party,  the 
stances  surrounding  him  and  urging  his  return  to  his 
that  train  with  his  young  companions,  the  short  time  all 
decision  and  action,  and  the  invitation,  given  probably 
kindness,  but  a  great  mistake  in  judgment,  by  an  emp 
the  road,  dressed  in  its  uniform,  and  who,  though  humble 
tion,  was  in  this  action  the  representative  of  the  comp 
one  for  whose  action  it  is  responsible;  and  we  see  no  r 
-overrule  the  conclusion  at  which  the  jury  unanimously 
upon  a  matter  strictly  within  their  province.  Let  the  j 
be  affirmed. 

Judgment  affirmed. 

INJURED  WHILE  ALIGHTING  FROM  TRAIN - 
AND  LIABILITY  OF  CARRIER— EVIDENCE.— In  an 
recover  damages  for  injuries  sustained  by  a  person  in  the  act 
ing,  alleged  to  have  been  caused  by  the  negligent  act  of  the  raih 
pany  ia  giving  the  train  a  sudden  jerking  while  passengers  were 
it  appeared  that  the  injury  occnired  on  the  line  of  a  railroad  o 
that  of  the  company  against  whom  the  Action  was  brought.  1 
discussed  the  several  assigmnents  of  error  at  some  length.  1 
ment  of  the  court,  with  the  points  discussed,  are  sufficienUy  sei 
the  summarized  report  of  the  majority  of  the  court,  as  follows: 

1,  That  the  fact  of  the  lease  may  be  proved  without  prodi 
writing.  Nothing  in  the  writing  can  possibly  prevent  the  liahil: 
actual  carrier,  holding  itself  out  to  the  public  as  such,  if  it  be  i 
As  between  itself  and  the  lessor,  it  might  regulate  the  paymeni 
ages.  As  respects  the  public,  it  canno*.  So  if  the  lease  sbo 
the  lessor  had  to  pay  all  the  damages,  it  could  not  alter  there;^ 
of  the  actual  earner.  Uoreover,  the  pleading  of  the  plantifi 
.admits  the  lease,  as  I  remember  the  record,  not  before  me  now. 

2.  The  court  committed  no  error  in  this  charge,  that  the  resp 
of  the  carrier  extended  until  the  passenger  was  at  the  end  of  th 
her  ticket  called  for,  landed  safely  on  the  ground.  The  courl 
charge  or  intimate  that  the  conductor's  duty  was  to  help  ihi 
woman  off  the  cars;  but  as  the  contention  of  the  defendant  in 
that  she  was  hurt  by  a  sudden  jerk  of  the  train  while  she  was  % 
herself  the  charge  was  exacdy  right.  It  would  be  btrange  lai 
if  the  carrier  should  be  bound  until  the  train  reached  the  d 
then,  wheu  the  passengers  were  getting  off,  the  engineer  sho 
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.  and  kill  and  hurt  the  passengers  ad  libitum. 
passenger  little  good  to  cany  him  safely  to 
e  got  there,  to  jerk  the  cars  about  so  that  he 
lie  liability  of  the  carrier  begins  when  the 
hen  the  passenger  lands  safely.  If  the  train 
D  get  off,  and  keeps  still,  then  the  company's 
could,  and  the  fault  is  the  passenger's;  but  if 
is  getting  off,  injure  him,  he  having  not  time 
Ic  time,  then  the  servants  of  the  company 
nable  and  ordinary  care  due  to  everybody, 
rdinary  care  an  J  diligence  due  to  a  passenger. 
;  think,  in  qualifying  the  request  as  the  judge 
vants  or  agents  of  the  company  must  not  be 
tor  be  not  bound  to  help  women  oS  the  cars; 
eference  to  the  jerks  of  the  engineer. 

not  granting  the  new  trial  on  the  newly 
^ound  is  not  a  favorite  with  the  courts.  It  is 
3r  both,  here ;  and  the  counter  affidavits  were 
r  the  exercise  of  his  discretion.  The  major- 
ound  does  not  authorize  a  new  trial,  over  the 

0  often  that  conflict  of  evidence  is  for  the 
settles  it  and  the  presiding  judge  approves 
lot  interfere,  to  repeat  that  stereotyped  adju- 

t  the  majonty  of  the  court  decline  in  the 
a  colored  woman,  to  interfere  with  the  vcr- 
Igment  of  the  court  below. — Supreme  Courts 
85.    CENTRAL  RAILROAD  V.  WHITE- 


SUBURBAN    RAILWAY  V. 
FINDLEY. 

mrt,  Georgia,  March,  1886. 
ported  in  76  Ga.  311.] 

JABLE  FOR  INJURIES  TO  PASSENGER 
TREET  CAR.— Where  it  appears  that  after 
alighted  from  a  street  car  thathad  no  conductor, 
I  get  off,  and  as  he  had  one  foot  on  the  ground 
>  of  the  car,  the  car  started  and  he  was  torown  ra 
the  railroad  company  is  liable. 
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Iriver  drove  off,  which  gave  him  a  jerk, 
i  and  dislocated  his  hip,  broke  his  leg 
n  language.  The  man  who  helped  him 
is  near  by,  heard  his  exclamation,  "  I 
help  and  look  him  into  his  shop.  He 
ight  where  he  landed  from  the  car,  but 
le.  The  fact  that  he  was  laid  up  many 
uffered  much,  is  permanently  disabled, 
calling  and  business,  is  overwhelmingly 

[he  contrary   that  he   was  hurt  by  the 

is  that  of  the  driver,  and  Jt   is   very 

nothing  at  all  about  the  disaster.  His 
p  till  all  got  off,  and  on  this  occasion, 
;  he  adds,  after  stating  that  he  knew 

a  passenger  right  at  the  car,  though  a 
eard  his  exclamation  of  distress.  Central 
13- 

that  extraordinary  diligence  is  that 
passengers,  as  well  on  a  street  car  as  on 
iteam  from  city  to  city ;  that  when  one 

carriage,  the  presumption  is  always 
that  the  only  evidence  of  having  used 
iding  his  passenger  is  from  the  driver 
there  being  no  conductor,  to  see  his 
efore  he  started,  after  stopping  to  let 
it  he  did  not  know  of  the  hurt  of  the 

the  evidence  is  certain  that  he  was 
bit  was   to  stop  till  all  got  off,  and  that 

How  can  it  be  said  that  the  verdict 
dence    enough    for    it   to    rest    upon  ? 

have  thought  he  saw  all  off,  but  he  did 
lent ;  he  evidently  looked  back  in  the 
re,  and  thinking  that  all  were  landed, 
nan  was  crippled. 

reconciles  all  the  evidence.  When  the 
intiff  was  on  the  step  with  one  foot,  and 
fier,  and  the  driver  did  not  see  him,  and 
that  he  fell  there  and  was  hurt  there.     Is 
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Was  not  the  driver  sligl 
it  seemed,  from  the  charg 
)  him,  to  be  much  more  tti 
iegree   of   ordinary    neglei 

extraordinary  diligence  in 
sglect  only  fixes  responsibil 
that  this  rule  applies  to  st 
anta  Street  R.R-,  6i  Ga.  21 
Lipported  by  the  evidence  ■ 

;h  the  company  relies  as  n< 
is  for  a  new  trial  is  overwh 
affidavits,  and,  besides,  goe 
as  a  witness.  Possibly  t! 
roy  its  force,  as  it  is  the  sa 
ites,  but  the  fact  that  it  is  d 
1  to  by  many  affiants,  doe: 
tate.  70  Ga.  722. 
is  the  right  to  state  to  the 
ties.  Indeed,  it  is  his  duty 
s  that  he  state  them  fairly 
;vidence,  being  careful  to 
f  an  opinion  of  its  truth,  wit 
ntions  practically  so  as  to  b 
"hese  issues  seem  to  us  to  h 
ed  as  a  whole.  They  embra 
;,  some  of  which  might,  pei 
1  case  any  portion  were  as; 
fi  error  should  be  specified, 
le  first  and  second  ground 
y  overruled,  and  cannot  woi 

lis  chaise :  "  All  actions  of 
lere."  Taking  this  extract 
be  objectionable  as  exc)u< 
there  were  any  testimony  a 
d  be.  But,  in  connection 
le  judge  was  upon  rebuttal 
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use  of  ordinary  care  and  diligence 
ry  resulted  from  the  negligence  and 

from  the  plaintiff's  own  testimony 
i  not  at  fault  or  in  anywise  negli- 
it  by  the  conductor  of  the  station 
mnot  be  constnied  into  an  act  of 
le  company;  it  was  but  the  cus- 
to  get  ready  for  their  departure  by 
d  such  parcels  as  they  carry  with 
the  injury  was  caused  by  the  negli- 
;  upon  the  platform  of  a  car  moving- 
n  motion,  whereby  he  was  thrown 
d  lastly,  it  is  shown  by  plaintiff's- 
legligence  on  the  part  of  the  corn- 
have  been  avoided  by  his  having 
ice  on  his  part.  All  he  had  to  da 
have  remained  in  the  car  where  he 
tation  and  until  it  stopped,  which. 
:nce  would  have  dictated  to  him, 
T,  in  trying  to  make  out  his  case^ 
sfense  for  the  defendant,  rebutting^ 
against  it. 

ed,  that  the  court  refused  to  allow 
grove  that  the  defendant's  master  of 
;nses  incurred  by  plaintiff  on  account 

e  this  evidence.     This  agent  of  the- 
id  the  company  by  such  promise, 
jent  made  dum  fervct  opus. 
pproved,  and  his  judgment  affirmed. 
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g  before  she  left  the  car.     Much  other  evi- 

I  by  the  defendant  to  show  that  the  bell  was 

.   Randall   attempted  to  alight,  and  that  her 

levere  as  she  testified.   The  car  was  crowded, 

fly  when  she  stepped  off. 

appear  in  the  opinion. 

3.  W.  &  T.  D.WIDSON,  for  plaintiff  in  error. 

RV,  for  defendants  in  error. 

This  was  an  action  brought  by  Hattie  A.  Ran- 

d,  to  recover  damages,  against  the  Augusta 

Iroad  Company,  for  injuries  which  she  alleged 

reason  of  the  negligence  of  the  servants  of 
ving  her  from  one  of  its  cars,  thereby  injur- 
ruising  her,  and  causing  her  great  pain  and 

was  had  for  the  plaintiffs  in  that  action,  in 
ed  her  damages  at  $i,ooo.  A  motion  for 
e  by  the   street  railroad  company  on  various 

1  of  error  is,  that  "  the  verdict  is  contrary  to 
I  principles  of  justice  and  equity."  We  think 
;his  ground.  There  was  enough  evidence,  if 
:  testimony  of  the  plaintiff,  to  have  author- 
i  we  do  not  see  where  the  principles  of  jus- 
been  violated  in  the  finding  of  the  jury, 
id  relates  to  practice  and  is  omitted.] 

is  of  a  more  serious  character.  It  is  as  fol- 
court  admitted  in  evidence,  over  the  objec- 
attorneys,  on  direct  examination,  and  after 
stified,  as  a  part  of  the  res  gesttz,  the  state- 
Hattie  A.  Randall  to  her  friend  and  relative, 
resided  at  a  distance  of  a  block  and  a  half 
;cident,  and  opposite  her  own  residence,  and 
Randall  went  after  first  going  to  her  own 
if  this  testimony  appears  in  the  brief  of  testi- 
cular objectionable  portion  is  the  statement 
I  and  the  car  stopped  before  she  attempted 

started  and  threw  her  from  the  platform ; 
5  insisting  that  this  was  hearsay  testimony 
I  part  of  the  res  gestee." 
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It  appears  in  this  case  that,  after  Mrs.  Randall  was  prec 
from  this  car  upon  the  ground,  and  immediately  after  ; 
gotten  up,  picked  up  her  bundles  and  brushed  herself,  t 
thing  she  did  was  to  secure  the  name  of  the  driver  of  I 
According  to  her  testimony,  she  knew  him  very  well  b] 
having  ridden  in  the  same  car  with  him  often  be/ore;  bi 
this  occurrence  the  first  thing  she  did  was  to  inquire  his 
She  then  went  to  her  house,  which  was  a  block  and  a  hal 
150  or  200  yards ;  entered  her  house  and  deposited  her  t 
She  then  left  and  went  across  the  street  to  where  Mrs.  Sh 
her  sister-in-law,  lived,  and  while  there  made  a  statement 
Shellman  as  to  how  she  was  hurt.  When  Mrs.  Shellman  wa 
duced  to  prove  what  Mrs.  Randall  said  to  her,  objection  wa 
to  her  testifying  on  that  subject.  She  testified  in  this  wa 
Randall  having  testified  first):  that  when  Mrs.  Randall  came  i 
house,  she  was  greatly  excited,  and  in  reply  to  Mrs.  She 
inquiry  as  to  what  was  the  matter,  she  told  her  she  hai 
thrown  off  the  car  and  was  hurt,  and  how  she  came  to  h 
Thereupon  Mrs.  Shellman  got  her  a  glass  of  brandy,  madi 
tea  and  gave  it  to  her  and  put  her  to  bed.  It  does  not  apf 
what  particular  time  she  made  this  statement  to  Mrs.  Shi 
Mrs.  Shellman  went  on  to  testify  that  what  Mrs.  Randatt  st 
her  at  her  house  on  that  occasion  was  what  she  (Mrs.  R 
had  sworn  to  on  the  trial  of  this  case ;  but  how  long  afl 
occurrence  she  made  this  statement  to  Mrs.  Shellman  Ac 
appear  in  the  record.  Mrs.  Shellman  merely  testified  tha 
Mrs.  Randall  had  stated  in  her  testimony  was  the  same  th; 
told  her;  but  did  not  state  what  Mrs.  Randall  did  tell  her 
court,  under  these  circumstances,  admitted  this  testimony  < 
Shellman  as  part  of  the  res  gcstm. 

As  we  understand  it,  res  gestce  are  things  connected 
transaction,  taking  place  and  stated  at  the  time  of  the  trans 
But  that  doctrine  has  been  somewhat  extended  by  our 
Our  Code  declares  (^  3773)  that  "declarations  accompany 
act,  or  so  nearly  connected  therewith  in  time  as  to  be  fre 
all  suspicion  of  device  or  afterthought,  are  admissible  in  ev 
as  part  of  res  gcstts."  Declarations  not  connected  with  the 
action,  nor  bearing  upon  it,  or  serving  to  illustrate  It,  ail 
made  at  the  very  time  the  act  was  committed,  are  not  adn 
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!  connected  with  the  main  act.  And  it 
hen  testimony  of  this  sort  is  offered, 
;s  to  the  jury,  whether  the  declarations 
Lain  act,  or  so  nearly  connected  in  point 
all  suspicion  of  device  or  afterthought, 
this  before  admitting  the  testimony  to 
i  to  the  jury,  they  may  also  consider  it, 
vorth,  under  a  proper  charge  from  the 

they  appear  in  this  record,  were  these 
th  the  transaction  ?  They  were  not 
■ct  complained  of.     But  were  they  so 

main  fact  in  point  of  time  as  to  be 
device  or  afterthought  ?  Upon  recov- 
:urrence,  the  first  thing  she  did  was  to 
What  for  ?  What  was  her  object  ? 
nquiring  the  name  of  this  driver,  whom 
and  with    whom    she   was   personally 

with  him  frequently  on  the  car  ?  Is 
I  that  she  had  an  ulterior  purpose  or 
liry?  Does  it  not  give  rise  to  the  sus- 
for  a  case  against  this  street  railroad 
»ve  that  appearance  ?  This  was  done 
lie  then  went  to  her  own  house,  150  or 
ly  her  bundles ;  then  crossed  the  street 
i-law's  house,  and  while  there  entered 
s  thing  occurred.  We  are  of  opinion 
o  admit  this  as  a  part  of  the  res  gcsta. 
spicion;  it  is  not  connected  with  tliu 
aint  of  time  as  to  be  free  from  all  sus- 
lought.  The  suspicion  might  arise  in 
:  here  was  device  or  afterthought.  She 
;  for  some  purpose.  She  had  had  time 
:  seemed  to  have  known  her  rights  and 
Having  done  this,  she  went  and  made 
-in-law.  stated  in  her  testimony,  about 
ind  the  car  having  stopped,  her  attempt 
d  the  starting  of  the  car  without  afford- 
nunity  to  get  off — the  vital  facts  upon 
IS.    These  declarations  were  not  exclam- 
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atory  on  her  part,  upon   receiving  this  injury.     And   we 
help  coming  to  the  conclusion  in  our  own  minds  that  he 
artifice  or  afterthought,  or  at  least  that  it  is  not  free  from  i 
picion.     The  court  erred  in  not  rejecting  it. 

We  are  aware  that  what  has  been  said  may  appear  to  be  i 
flict  with  some  of  the  former  decisions  of  this  court ;  but  a 
examination  of  these  declarations  will  show  that  they  difTe 
the  present  case  in  their  facts.  The  case  of  the  August 
tory  V,  Barnes,  72  Ga.  217,  was  much  relied  on  by  coun 
the  defendants  in  error  in  this  case.  That  case  must  rest 
upon  its  own  peculiar  facts,  and  will  not  be  extended  t 
them;  but  it  differs  widely  from  this  case  in  all  respects, 
in  point  of  time  in  which  the  declarations  were  made, 
proximity  of  time  in  which  declarations  are  made  to  the 
transaction  is  not  the  only  test  of  their  admissibility  in  evi 
but  they  must  be  also  free  from  all  suspicion  of  device  or 
thought.  The  testimony  admitted  as  res  gesla  in  this  ca; 
very  material.  Mrs.  Randall  is  but  feebly  sustained  in  her 
ment  that  she  rang  the  bell  and  that  the  car  stopped.  Th< 
mony  is  very  strong  and  weighty  that  no  bell  was  rung,  th 
car  was  not  stopped,  that  she  attempted  to  get  off  the  car 
about  the  place  she  had  often  before  gotten  on  and  off,  w 
its  being  stopped,  and  that  it  was  not  a  usual  place  for  the 
stop.  But  if  she  rang  the  bell,  and  if  the  driver  recogniw 
signal,  whether  it  was  at  the  usual  place  for  stopping  the  stn 
or  not,  then  he  ought  to  have  given  her  a  reasonable  oppor 
to  get  off  and  not  jeopardized  her  person  in  this  way. 

4.  The  main  question  in  this  case  is,  was  this  company 
of  negligence?  and  there  is  nothing  else  in  it,  leaving  01 
testimony  of  Mrs.  Shellman,  which  we  do  not  think  ought  K 
been  admitted.  If  Mrs.  Randall  made  that  signal  by  the  r; 
of  the  bell,  or  gave  any  other  signal  which  the  driver  recog 
and  if  he  stopped  his  car  for  her  to  get  off,  and  did  not  stoj 
enough  to  give  her  a  reasonable  opportunity  to  depart  fro 
car,  then  the  company  was  negligent,  in  our  opinion.  This 
fact  for  the  jury,  and  they  had  a  right  to  believe  Mrs.  Ranc 
preference  to  all  the  other  witnesses  who  testified  against  ht 
resolves  itself  into  that,  and  that  alone,  and  that  is  all  there 
this  case,  when   you  sweep  out  her  being  bolstered  up  h 
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in.  It  would  be  hardly  necessary,  if  the 
us  to  notice  another  ground  of  excep- 

,  "  because  the  court  refused  to  charge, 
■  the  defendant's  attorneys,  as  follows  r 
the  imaginary  result  of  the  tortious  act, 
circumstances  preponderate  largely  in 
ect,  such  damages  are  too  remote  to 
against  the  wrongdoer,  and  damages 
not  its  legal  or  material  consequences, 
gent.'  ■'  Code,  '^■^  3072,  3073. 
right  to  refuse  that  charge.  We  do 
damages  are  claimed  in  this  case.  If  a 
legligence  of  a  railroad  company,  the 
iroper  subject-matter  of  inquiry.  How 
ive  a  miscarriage  or  abortion  in  conse- 
she  suffer  great  pain  in  consequence  of 
legitimate  matters  of  inquiry,  and  are 
mote.  And  the  testimony  afforded  in 
;  the  court  to  charge  these  two  sections 

;xception  is,  that  "the  court  refused  to 
riting  by  the  defendant's  attorneys,  as 

appear  that  the  negligence  of  the  rail- 
maged  the  party  complaining,  but  by 
ency  over  which  the  railroad  neither  had 

was  damaged,  then  the  party  complain- 
Ve  think  the  court  did  right  to  refuse 
1  that  it  was  not  applicable   to  the  facts 

;,  that  "the  court  refused  to  charge  as 
le  defendant's  attorneys,  that  the  facts 
junitive  damages,  must  be  such  as  would 
ity  to  conviction  for  criminal  negligence 
We  think  the  court  did  right  to  refuse 
mages  are  given  as  a  compensation  for 
;  thing  is  done ;  and  the  injury  to  the 
party  is  taken  into  consideration;  but 
irt  in  this  case,  according  to  the  evidence 
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ion  for  new  trial,  viz.:  the  admitting  in 
of  Mrs.  Randall  to  Mrs.  Shellman  as  a 


.  ATLANTA  RAILWAY  CO.  V. 
lOZELY.  (') 

,  Georgia,  October  Term,  1887. 
.rtedin79Ga.  463.] 

:— CHARGE  AS  TO  DEFENDANTS 
,  in  an  action  fordamagesforinjuriessustained 
,  a  charge  to  the  jury  assumed  the  negligence 
acts  submitted,  it  was  held  error,  as  it  took 
3  consider  the  facts  and  to  decide  as  to  which 
f  negligence. 

Atlanta.     The  facts  are  stated   in  the 

for  plaintiff  in  error. 

J.  H.  Lumpkin,  for  defendant. 

y  brought  an  action  against  this  com- 

<r  injuries  which  he  alleged  he  sustained 

the  defendant.     There  was  a  great  deal 

both  sides.  The  evidence  was  very 
ithorize  a  verdict  for  either,  party  in 
bave  found  for  one  as  well  as  for  the 

trial  was  made  on  certain  grounds  by 
having  gone  against  them.     It  is  only 

these  grounds: 
le  jury:   "If  the  plaintiff  rang  the  bell 
to  stop,  and  the  car  stopped,  and  the 

his  part,  was  in  the  act  of  alighting, 
tely  left  the  car — as  by  having  one  foot 
le  still  on  the   step — the  car  suddenly 

of  the  driver,  and  the  plaintiff  was,  by 

'eat.  &  Cent.  R.R.  v.  Neighbors,  83  Ga. 
a  Am.      444,  446. 
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that  the  court  charged  the  jury  that  under  the 
ontributed  to  the  injury,  the  plaintiff  could  not 
would  have  been  the  same  if  the  charge  had 

ior  Court. 

lleged,  in  substance,  as  follows  :  He  got 
ar  passenger  train  at  the  town  of  Scale, 
on  to  Nuckol's  Crossing,  a  station  on  its 
he  company's  servants  negligently  failed 
d  crossing  so  that  he  could  safely  alight, 
>  great  a  speed,  so  that  plaintiff,  without 
mpting  to  get  off,  was  violently  dashed 
njured.  The  defendant  has  an  office  in 
lendment,  he  alleged,  that  when  the  train 

while  going  at  a  fast  rate  of  speed,  the 
to  jump  off,  which  he  did,  having  no 
thereby  sustained  the  injury. 

general  issue.  Also  that  it  was  a  for- 
lama,  with  its  track  and  roadbed  in  that 
vere  received  there,  and  not  in  Georgia ; 
t  have  been  received  without  fault  and 
f,  which  contributed   directly  to  produce 

laintilf  tended  to  support  his  allegations, 
did  not  slop  at  his  destination,  but  went 
when  about  250  yards  beyond  the  stop- 
rapid  motion,  the  conductor  caught  him 
"Jow,  jump ;  I  am  in  a  hurry,"  and  thai 

the  defendant  was  that  of  the  conductor. 
Plaintiff  informed  him  that  he  wished  to 
The  engine  whistled,  and  the  train  was 
rossing  about  100  yards.  Plaintiff  went 
if  the  car  ;  witness  saw  he  was  about  to 
to  speak  to  him  because  he  might  not 
car-length  from  him  when  he  jumped ; 
tell  him  to  jump  or  not  to  jump.  The 
our  miles  an  hour;  it  came  to  a  full  stop 
\.    It  stopped  there  only  when  there  were 
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get  on  or  off;  that  was  not  a  regular  station, 
e  bell-rope  to  stop  the  train, 
und  for  the  defendant.  The  plaintiff  movei 
he  following  grounds : 
erdict  is  contrary  to  law  and  evidence, 
rt  chai^^  as  follows:  "  But  it  is  replied,  on 
t,  the  carrier,  that  he  voluntarily  got  off  th 
n  motion.  Well,  gentlemen,  look  to  the  ev 
her  he  got  off  voluntarily — whether  it  was  I 
his  own  act,a]though  the  conductor,  the  carri 
some  fault  in  passing  the  station  and  in  not  si 
him  to  get  off,  if  he  jumped  off  under  clrcum 
nt  man  who  knows  danger,  a  man  of  ordina 
not,  why  then  the  company  would  not  be  lial 
irt  charged  thus :  "  This  transaction  took  p 
was  an  Alabama  railroad,  and  there  is  no  sue 
te  contributory  negligence  allowed  in  that  S 
>  for  their  own  want  of  prudence,  prudent  Ci 
ions  as  this.  Was  it  in  consequence  of  his  vo 
conductor  told  him  to  get  off.  as  I  stated ; 
id,and  he  got  off  in  obedience  to  that,and  wi 
>ad  is  liable.  If  he  got  off  without  any  comn 
n  from  the  conductor  at  all,  and  got  off  volu 
s  own  accord,  under  circumstances  that  a  j 
ive  seen  more  dangerous,  if  any,  and  that  he 
imped  off,  the  railroad  company  would  not  be 
negligence,  gentlemen  of  the  jury,  is  when  thi 
the  accident,  to  the  injury  that  he  himself  r< 
a  passenger  on  board  a  train  behaves  impru 
:lf  voluntarily  to  danger,  and  it  is  of  his  own  i 
t,  and  he  is  hurt  in  consequence  of  it.  Now, 
r  State,  the  degree  of  contributory  negligence 
ken  into  question,  and  still  the  carrier  hav 
nder  the  laws  of  Alabama,  if  he  was  hurt  wh< 
)k  place  (and  they  were  running  under  the 
performing  their  duties  as  a  railroad  in  the  S 
bound  by  those  laws,  and  the  liability  accruei 
t  all,  gentlemen),  if  he  voluntarily  jumped  fro 
any  suggestion,  or  intimation,  or  fault  of  the  i 


RR/ER    OF  PERSOffS.  405 

large  or  authority  in  the  premises, and  was 
ST  is  not  iiable  at  ail  if  the  injury  was  in 
ping- 
thus:  "It  is  alleged  that  this  boy  was  a 
did  not  have  discretion  to  know  what  his 
;  been ;  that  he  didn't  have  judgment 
«lf  with  that  prudence  that  an  older  per- 
inder  the  circumstances.  Look  to  that, 
and  ascertain  whether  he  had  discretion 

0  know  when  he  was  exposing  himself  to 
."hy  that  is  the  reason  of  the  rule  that  the 
:ed.  Look  to  all  the  facts  and  circum- 
tthat  the  train  passed  beyond  the  station, 
:ight,  gentlemen  of  the  jury,  as  you  think 
hink  that  was  the  cause  of  the  damage 
ntarily.  If  he  acted  voluntarily  in  jump- 
it  any  suggestion,  or  any  intimation,  from 
why,  gentlemen,  take  it  into  consideration 
:  you  think  it  is  due.  But  I  repeat  again, 
r  from  that  train  when  it  was  in  motion, 
)f  imprudence  on  his  part  and  was  the 
the  injury  that  he  suffered,  and  he  so 
ection  of  the  defendant  or  its  authorized 
)e  entitled  to  recover  nothing  under  the 

1  plaintiff  excepted. 

RARD  and  L.  McLester,  for  plaintiff. 
&  Battle,  for  defendant. 
-The  plaintiff,  being  a  passenger  upon  the 
s  injured  by  leaping  from  the  train.  This 
and  the  defendant  is  an  Alabama  corpora- 
ed  the  jury  that,  according  to  the  law  of 
iff  contributed  to  the  injury  he  could  not 

evidence  made  a  clear  case,  not  only  of 
«s  negligence,  provided  the  jury  believed 

not  prompt  the  plaintiff  to  jump  from  the 
n  was  fairly  submitted  to  the  jury;  under 
:,  the  whole  case  was  made  to  turn  upon  it. 
circumstances,  that  the  effect  of  contribu- 
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the  time  he  jumped  from  the  train ;  nor 
lie  anything  in  reference  thereto.  Hence, 
court  committed  such  an  error  in  refusing 
rould  warrant  us  in  reversing  the  judgment 

s,  that  the  court  refused  to  chaise :  "  That 
gence,  plaintiiT  was  placed  in  the  midst  of 
•A  tu  excite  and  throw  a  man  of  ordinary 
,  and  there  was  a  sudden  necessity  for  him 
;  for  reflection,  then  his  failure  to  act  with 
If-possession  might  not  render  him  culpably 
I  ordinary  care,  even  though  he  acted  more 

ordinary  prudence,  perfectly  cool  and  self- 
acted  ;  that  the  law  allows  the  jury  to  take 
2nt  under  which  an  act  is  done,  even  where 
:ed  with  bodily  hurt,  if  the  circumstances 
\  produce  excitement  in  a  prudent  person." 
eference  to  the  preceding  ground  will  apply 
the  motion.     While  in  a  proper  case  made 

charge  for  the  jury,  we  do  not  think  that 
t  to  give  it  in  charge  in  this  case  is  such 
sversal. 

if  the  motion  is,  that  the  court  chained : 
1  were  guilty  of  negligence  in  failing  to 
ibly  sufficient  time  to  allow  plaintiff  to  get 
was  in  motion  at  a  speed  which  made  it 
limp  off  in  the  dark,  and  under  the  circum- 
his  own  motion  jumped  oiT  the  train  and 
he  could  not  recover." 
;  was  error.  It  took  from  the  considera- 
[uestion  of  whether  the  jumping  from  the 
imstances  was  an  act  of  negligence  or  of 
ence.     That  was  a  question  for  the  jury 

See   West  End  and  Atlanta  Street  R.R. 

at  the  last  term  of  this  court  (79  Ga.  463), 

was  held  to  be  error.  We  have  repeatedly 
on  of  what  is  or  is  not  negligence,  in  cases 
Ely  for  the  jury.  It  is  a  mixed  question  of 
jury  must  settle  for  itself. 
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3.  If  this  case  had  been  tried  upon  a  right  theory,  I  do    not 
know  that  we  would  grant  a  new  trial  even  upon  this  ground,  under 
the  facts  of  the  case.     But  it  appears  to  us  that  the  case  was  not 
tried  upon  the  true  theory.     The  main  question   in  this  case  is, 
whether  the  railroad  company  stopped  its  train  a  reasonably  suffi- 
cient time   to   allow  the   plaintiff  to   depart  from   the  train  in 
safety.     If  it  did,  and  he  jumped  off  the  train  after  it  was  again 
in  motion,  he  cannot  recover.     If  it  did  not  stop  a  sufficient  time, 
and  if  in  attempting  to  get  off  he  was  guilty  of  no  negligence,  or 
not  such  negligence  as  to  bar  his  right  to  recover,  then  he  would 
be  entitled  to  such  damages  as  he  may  have  sustained.     That  is 
the  only  question  that  need  have  been  submitted  to  the  jury  by 
the  court.  •  As  to  the  fact  whether  the  train  stopped  a  sufficient 
time,  the  witnesses  for  the  plaintiff  and  defendant  differed.       The 
employees  of  the  railroad  testified  that  the  train  stopped  several 
minutes,  and  that  the  time  was  sufficient ;  some  of  the  passengers 
testified  that  it  stopped  about  a  minute.     The  court  should  have 
left  to  the  jury  for  their  determination  the  question  of  whether 
the  time  was  sufficient  or  not.     If  the  time   was  sufficient,  he 
could    not    recover.       If    the    time  was  not   sufficient,  and    he 
attempted  to  alight  after  the  train  started,  and  was  not  guilty 
of  such  negligence  in  so  doing  as  would  bar  his  right  to  recover, 
he  could  recover.     Or   it  may  be  that  he  contributed  in  some 
measure  to  the  injury  ;  and  that  it  is  a  question  for  the  jury.     If 
there  was  contributory  negligence  on  his  part,  the  jury  could  set 
it  off  against  the  negligence  of  defendant,  and  award  the  damages 
accordingly. 

While  we  do  not  feel  inclined  to  reverse  the  judgment  (for  it 
appears  to  us  that  the  verdict  is  sustained  by  the  evidence),  yet 
we  feel  constrained  to  do  so  under  the  facts  of  this  case. 

Judgment  reversed. 


» 
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WATSON  V.  THE  GEORGIA  PACIFIC  RAILWAY 

COMPANY. 

Supreme  Courts  Georgia^  October^  1888. 

[Reported  in  81  Ga.  476.] 

NONSUIT  PROPER  WHEN  PLAINTIFF'S  EVIDENCE  SHOWED- 
NEGLIGENCE  IN  JUMPING  FROM  MOVING  TRAIN.— -Where  it 
appeared  from  the  plaintiffs  evidence  that  after  arriving  at  the  station 
and  about  to  get  off  the  train,  the  conductor  told  her  not  to  do  so,  as  he 
had  to  back  the  train  out  and  would  stop  it  at  a  cross  street  nearer  her 
destination,  and,  relying  on  the  promise,  she  remained  on  the  train  and 
it  was  not  stopped  at  the  cross  street,  she  jumped  from  the  train  while  it 
was  moving,  and  was  injured,  a  nonsuit  was  properly  granted. 

From  Fulton  Superior  Court. 

Mrs.  Lou  Ella  Watson,  a  married  woman,  living  with  her  hus- 
band, brought  action  against  the  railway  company  for  damages 
for  a  personal  injury  sustained  by  her  while  she,  a  passenger,  was 
attempting  to  alight  from  defendant's  cars.  On  the  trial  she 
proved  that  on  the  evening  of  July  7,  1886,  she  received  a  tele- 
gram at  Salt  Springs,  summoning  her  to  the  bedside  of  her 
mother  who,  it  informed  her,  was  lying  at  the  point  of  death. 
She  boarded  the  train  of  defendant  early  the  next  morning, 
accompanied  by  two  small  children,  and  asked  the  conductor  if 
he  would  stop  at  Simpson  Street  in  Atlanta  and  put  her  off.  He 
promised  to  do  so,  but  the  train  did  not  stop  at  that  street  on 
reaching  it,  but  moved  on  to  the  passenger  depot.  Her  father 
jumped  on  the  train  at  that  street  and  accompanied  her  to  the 
depot  On  arriving  there,  she  started  to  leave  the  train  with  her 
father  and  children,  the  other  passengers  having  left  the  coach 
she  was  in ;  but  the  conductor,  standing  at  the  car  steps,  told  her 
not  to  get  off,  as  he  had  to  back  the  train  out,  and  would  stop  it 
for  her  at  Simpson  Street  crossing.  She  asked  him  when  he 
would  go  back,  and  he  replied,  immediately,  and  at  once  signaled 
the  engineer  to  pull  out.  She  and  her  father  and  children 
remained  in  the  coach,  and  the  train  was  pulled  slowly  out  ta 
Simpson  Street  crossing,  but  did  not  stop  there  ;  and  finding 
that  it  did  not,  and  being  anxious  to  reach  her  mother,  after  the 
train  had  run  some  distance  beyond  Simpson  Street,  her  father 
stepped  out,  taking  one  of  the  children  with  him  and  command- 
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ing  the  other  to  stand  on  the  car  step  until  he  could  take  it  off, 
put  the  first  down  and  ran  back  and  got  the  other  safely  off;  and 
then  the  plaintiff  undertook  to  step  off,  stepping  from  the  car  to 
the  ground,  in  doing  which  she  fell  or  was  thrown,  and  was  seri- 
ously injured.  She  did  not  see  the  conductor  after  she  had  the 
•conversation  with  him  at  the  depot. 

At  the  conclusion  of  plaintiff's  evidence,  defendant  moved  for  a 
nonsuit,  which  was  granted,  and  plaintiff  excepted. 

George  T.  Fry,  F.  A.  Arnold,  John  G.  Coldwell  and  John 
C  Smith,  for  plaintiff,  cited  :  58  Ga.  461 ;  45  Ga.  288  ;  5 1  Ga.  489 ; 
71  Ga.  714;  76  Ga.  780;  Rorer  Rail.  967;  9  Am.  &  Eng.^R. 
■Cas.  322,  412 ;  12  Id.  119;  6  Wait  Act.  &  Def.  586. 

John  L.  Hopkins  &  Sons,  for  defendant,  cited :  Hutch.  Car. 
4617;  2  Redf.  Rail.  261;  5oGa.  353;  76  Ga.  333,  508  ;  71  Ga.  415; 
5  S.  E.  Rep.  496 ;  1 2  Am.  &  Eng.  R.  Cas.  115;  i  Id.  240 ;  Rorer 
Rail.  1091  ;  i  Shear.  &  Redf.  Neg.  167;  Patterson  R*y  Ac.  21  ; 
38  Ga.  437  ;  74  Ga.  611;  77  Ga.  789 ;  76  Ga.  333. 

BlanHford,  J. — We  think  the  court  below  was  right  in  nonsuit- 
ing this  case.     If  the  railroad  company  was  liable  to  the  plaintiff 
for  anything,  it  was  liable  to  her  for  damages  for  the  breach  of 
premise  to  let  her  off  at  Simpson  Street  crossing.    Whatever  dam- 
ages accrued  to  her  by  reason  of  the  breach  of  that  promise  she 
might,  perhaps,  recover,  but  we  do  not  decide  whether  she  could  or 
not.     But  she  chose  to  bring  her  action  for  the  injuries  which  she 
sustained ;  and  we  think  her  testimony  clearly  shows  that  she  could 
have  avoided  the  consequences  to  herself  by  the  use  of  ordinary 
care.     If  she  had  just  kept  her  seat  in  the  car  she  would  not  have 
been  hurt.     According  to  her  testimony,  she  took  the  risk  of  get- 
ting off,  and  we  think,  as  she  took  the  risk,  she  must  take  the  con- 
sequences.     Her  departure   from    the   train,    under   the    circum- 
stances, showed  no  want  of  diligence  on  the  part  of  the  railroad 
company. 

Judgment  affirmed. 
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THE  ATLANTA    &  WEST  POINT  RAILROAD  CO. 

V.  SMITH,  ET  ux. 

Supreme  Court ^   Georgia ^   October^  1888. 

[Reported  in  81  Ga.  620.] 

INSUFFICIENT  TIME  TO  ALIGHT  FROM  TRAIN.— When  it  is  proved 
to  the  satisfaction  of  the  jury  that  the  plaintiflF  did  not  have  sufficient  time 
to  alight,  the  train  stopping  only  about  half  a  minute,  and  the  plaintiff 
vas  thrown  down  and  injured  by  the  train  suddenly  starting  as  she  was 
alighting,  a  verdict  for  the  plaintiff  will  not  be  disturbed. 

From  Campbell  Superior  Court.  The  facts  appear  in  the 
opinion. 

BiGBY  &  DORSEY  and  C.  S.  Reid,  for  plaintiff  in  error. 

Thos.  VV.  Latham,  for  defendant  in  error. 

Sliumons,  J. — John  Smith  for  his  wife,  Jane  Smith,  and  Jane 
Smith  for  herself,  sued  the  railroad  company  for  damages.  The 
nature  of  the  complaint  will  appear  in  the  report  of  the  testimony. 
The  defendant  pleaded  the  general  issue. 

On  the  trial,  the  plaintiffs  showed  as  follows :  Jane  Smith  was 
a  passenger  on  defendant's  train  from  Atlanta  to  Palmetto.  As 
the  train  neared  the  station,  the  station  signal  was  given,  and  as 
it  approached  still  nearer  the  depot,  the  name  of  the  station  was 
<^ed  and  the  train  slackened  its  speed,  and  Jane  Smith  and 
another  passenger,  and  probably  others,  left  the  train ;  but  it 
stopped  for  so  short  a  time  that  a  passenger  who  immediately 
preceded  Jane  Smith  in  leaving  had  to  jump;  and  Jane  Smith 
was  thrown  and  sustained  the  injuries  for  which  she  sues.  She 
*'as  seated  near  the  door  of  the  car ;  was  incumbered,  according 
to  her  statement,  with  only  a  valise,  and  according  to  the  state- 
nients  of  others,  with  some  other  small  bundles ;  made  arrange- 
ments to  leave  the  train  as  it  approached  the  station,  and  did 
expeditiously  leave  and  attempt  to  alight  with  due  care,  but  the 
train  started  with  a  sudden  jerk  and  threw  her  to  the  ground. 
The  fact  that  the  train  stopped  for  a  length  of  time  entirely  in- 
sufficient to  allow  passengers  to  alight  safely,  was  overwhelmingly 
^blished  by  the  plaintiffs*  testimony,  if  the  jury  were  disposed 
to  credit  it.  The  length  of  time  it  stopped  is  variously  estimated 
oy  these  witnesses  at  from  a  second  to  about  half  a  minute ;  and 
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^d  evidence,  and  was  excessive.     The  motion  was  overruled,  and 
defendant  excepted. 

1.  The  evidence  in  this  case  was  conflicting  as  to  the  length  of 
time  the  train  stopped  at  the  station,  the  plaintiffs  witnesses  testi- 
fjring  that  the  time  was  not  sufficient  to  enable  the  plaintiff,  who 
was  an  old  woman  with  satchels  and  bundles  in  her  hand,  to  safely 
alight  from  the  train,  and  the  defendant's  witnesses  testifying  that 
the  time  was  ample,  if  she  had  used  proper  diligence.  The  jury 
believed  the  plaintiffs  witnesses ;  the  court  below  was  satisfied 
with  the  finding  of  the  jury,  and  we  cannot  say  that  the  court 
erred  in  refusing  to  grant  a  new  trial  on  the  ground  that  the  ver- 
<iict  was  contrary  to  the  evidence. 

2.  Nor  do  we  think  that  the  verdict  is  excessive,  or  so  excessive 
as  to  show  bias  or  prejudice  in  the  minds  of  the  jury.  The  plain- 
tiff testified  that  she  was  confined  to  her  bed  and  room  for 
months,  and  suffered  great  pain,  and  still  suffers  pain  from  the 
injury  she  received  by  reason  of  the  negligence  of  the  defendant's 
senants.  If  her  statement  is  true  (and  the  jury  believed  it),  we  do 
not  think  $500  damages  are  excessive. 

Judgment  affirmed. 

THE   SAVANNAH,    FLORIDA    AND     WESTERN 
RAILWAY  COMPANY  v.  WATTS.  (0 

Supreme  Courts  Georgia^  March ^  1889. 

[Reported  in  82  Ga.  229.] 

PASSENGER  JUMPING  FROM  MOVING  TRAIN  THAT  AFTER- 
WARDS BACKED  TO  STATION.~It  being  shown  by  the  plaintiflPs 
evidence  that  just  before  the  train  reached  his  station  the  conductor 
enounced  it  and  notified  him  that  the  train  would  stop  there,  but  it  went 
beyond  the  station,  and  after  it  had  gone  one  hundred  and  sixty-five 
yards  the  plaintiff  jumped  off  and  was  injured,  and  the  train,  after  going 
fifty  yards  or  so  further,  backed  to  the  station,  the  court  below  should 
have  granted  a  nonsuit . 

From  Thomas  Superior  Court.    The  facts  appear  in  the  opinion. 
A.  T.  MacIntyre,  Jr.,  and  Chisholm  &  Erwin,  for  plaintiflF, 
in  error. 

W  M.  Hammond,  for  defendant,  in  error. 

»•  Cited  in  Jarrett  v.  R.R.  Co.,  83  Ga.  347,  350. 
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Simmons,  J. — Watts  sued  the  railroad  company  for  damages. 

On    the   trial    he  testified  to  the  following  state  of  facts :    **  On 
October  5  th,  1884,  I  w^s  a  passenger  from  Thomasville  to  Cairo, 
and  had  paid  for  a  ticket  to  Cairo.    Was  going  there  to  go  home  ; 
was  going  to  my  place  of  business.     The  train   reached  Cairo 
about  3  P.  M.     I  was  hurt  in  getting  off  the  train  at  Cairo.      A 
bone  in  my  left  leg,  just  above  my  ankle,  was  broken.     The   hurt 
happened  by  my  jumping  off.     I  made  an  effort  to  get  oflF  to  get 
home.     As  we  approached  the  station  signal  to  stop  was  made 
with  the  bell.    The  conductor  called  out  *  Cairo.'    Didn't  stop  still. 
After  I  got  off  train  had  slacked,  but  got  a  little  faster.     It  was 
going  about  three  miles  an  hour  when   I  got  off.     Thought  I 
wouldn't  hurt  myself  by  jumping.     I  was  compelled  to  get  ofT  for 
business.      The   train   was   going   west,    toward   Chattahoochee. 
From  the  rate  it  was  going  at  the    time,  and   all    the   circum- 
stances around  me,  I  thought  it  prudent  for  me  to  get  off  when  I 
did.     I  was  careful  in  doing  so,  and  would  have  done  so  safely, 
but  I  jumped  on  the  slant  of  a  little  embankment  about  four  feet 
high,  and  my  leg  was  broken.     When  we  neared  Cairo  the  con- 
ductor called  out  *  Cairo.*     The  conductor  notified  me  they  were 
going  to  stop  at  Cairo.     I  got  up  and  walked  to  the  platform. 
After  the  train  was  165  yards  from  the  platform  I  jumped  off  on 
the  embankment.     After  I  jumped  the  train  stopped  and  backed 
back  on  the  side  track.     Ii  went  to  the  other  end  of  the  switch 
and  backed  back.     If  I  had  waited  a  minute  or  so  I  could  have 
gotten  off  without  injury.     This  was  a  fast  mail  train.     The  fast 
mail  trains  met  there  and  passed.     This  train  I  jumped  from  only 
went  fifty  or  one  hundred  yards,  then  backed  on  the  side  track,  and 
in  a  minute  or  so  the  east-bound  train  passed  on  the  main  track. 
No  one  told  me  to  jump.     I  did  it  of  my  own  accord.     I  don't 
know  how  fast  it  runs — ain't  got  any  judgment  on  that  train ;  may 
go  sixty  miles  an  hour  for  all  I  know.     Have  traveled  in  trains 
often,  but  don't  know  how  fast  they  go." 

On  this  state  of  facts  the  defendant  below  moved  a  nonsuit, 
which  was  refused  by  the  court.  The  case  was  submitted  to  the 
jury  on  this  testimony,  and  the  jury  returned  a  verdict  for  the 
plaintiff.  A  motion  for  a  new  trial  was  made  by  the  defendant, 
and  was  overruled.  The  defendant  also  excepted  to  the  refusal 
to  grant  a  nonsuit. 
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We  think  the  court  should  have  granted  a  nonsuit  on  the  motion 
of  the  defendant ;  and,  after  the  refusal  to  grant  a  nonsuit,  should 
have  granted  a  new  trial.  It  is  useless  to  argue  the  question.  A 
mere  statement  of  the  evidence  is  sufficient,  in  our  opinion,  to 
show  that  the  court  erred  in  not  granting  the  nonsuit,  and  in 
refusing  the  motion  for  a  new  trial. 

Judgment  reversed. 

THE    SAVANNAH,    FLORIDA    AND    WESTERN 
RAILWAY  COMPANY  V.  HOLLAND.  (0 

Supreme  Courts  Georgia^  Marchy  1889. 

[Reported  in  82  Ga.  ;257.] 

DECLARATIONS  OF  PLAINTIFF  MADE  MORE  THAN  A  HALF 
HOUR  AFTER  THE  INJURY,  NO  PART  OF  THE  R£S  GEST^. 
—The  plaintiff,  a  passenger  upon  a  train,  being  carried  past  the  station 
at  which  he  wished  to  get  oflF,  requested  the  conductor  to  stop  the  train, 
and  the  evidence  being  conflicting  as  to  whether  he  alighted  safely  and 
was  injured  by  falling  through  a  trestle  on  the  way  back  to  the  station,  or 
whether  he  fell  through  the  trestle  in  alighting  by  reason  of  being 
pushed  off  by  the  conductor,  testimony  of  a  witness  for  the  plaintiff  of 
declarations  made  by  the  plaintiff  to  the  witness,  about  half  an  hour 
after  the  witness  first  heard  cries,  ot  the  manner  of  the  plaintiffs  leaving 
the  train  and  receiving  the  injury,  was  no  part  of  the  res  gestcc^  and  a 
judgment  entered  on  a  verdict  for  the  plaintiff  was  reversed. 

From  Mitchell  Superior  Court,  November  Term,  1887. 

Thomas  E.  Holland  sued  the  railway  company  for  $10,000 
^ages,  alleging  in  brief  that  he  was  a  passenger  on  its  train, 
going  from  Valdosta  to  Camilla,  at  night ;  that  its  servants  negli- 
gently failed  to  notify  him  of  the  arrival  of  the  train  at  Camilla, 
and  he  was  ignorant  when  it  did  arrive  there ;  that  soon  after 
passing  that  town  he  discovered  that  he  was  being  carried  beyond 
his  destination,  and  when  the  train  was  about  two  hundred  and 
Wty  yards  north  of  the  town  and  depot  of  the  company  he 
informed  the  conductor  of  the  fact  and  requested  him  to  stop  the 
^n  and  allow  him  to  alight,  which  he  could  have  done  safely 
liad  the  request  been  complied  with  ;  that  the  conductor  angrily 

I.  Cited  in  Cent.  R,R.  v.  Kitchens,  83  Ga.  82,  88;  Poole  v.  East  Tenn^ 
««•  R.R.,  92  Ga.  321,338- 
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not  left  at  the  station,  and  did  not  then  stop 
it  liad  passed   about  one  mile  north  of  the 

cars  were  moving^  rapidly,  commanded  the 

the  platform  of  one  of  them,  and  on  plaJn- 

;,  the  conductor  informed  him  that  he  would 
further  check  its  speed,  assured  plainttflf  that 
:he  platform  safely,  repeated  his  order  to  do 
tiff  outward  from  the  steps,  compelled  him 
ving  train,  from  which  he  was  thrown  off  a 
istance  of  twelve  feet  or  more,  whereby  he 
ttent  and  character  of  his  injury  will  appear 
the  evidence.  On  the  trial  (which  seems  to 
me)  the  testimony  of  the  plaintiff  showed,  in 
ie    bought   a   ticket   at  Valdosta  to  go  to 

passenger  train ;  he  did  not  know  when  it 
il  after  it  passed  that  town,  because  he  was 
see  "  above  Camilla  he  woke  up,  went  to  the 
1  him  if  they  had  got  to  Camilla ;  the  con- 
hey  had  just  passed  it ;  that  he  would  put 
He  jerked  the  bell-line,  and  the  two  went 

the  conductor  told  plaintiff  to  "hop  off." 
not  want  to  hop  off.  The  train  was  going 
ar  said,  "  Hop  off,  it  won't  hurt  you;  I  don't 
V."  He  put  his  hand  on  plaintiffs  shoulder, 
round  in  a  damp,  sandy  place  which  had  a 
he  train  did  not  stop.  He  did  not  bound  or 
i  or  sat  on  his  left  foot  in  the  place  where 
ntiff's  left  leg  was  broken  so  badly  that  it 

fifteen  or  sixteen  days  afterwards;  he  suf- 
e  this  he  had  earned  $4.50  per  week  and  his 
ind  also  made  crops  in  farming.  Before  the 
ly  and  did  good  work,  but  can  do  little,  if 
len  the  plaintiff  fell  the  speed  of  the  train 
hat,  and  it  was  moving,  as  he  thought,  about 
in  hour.  Neither  the  conductor  nor  anyone 
No  one  aroused  plaintiff  and  told  him  that 
ig  Camilla.  A  small  swallow  of  gin,  taken 
in  the  afternoon,  was  all  the  intoxicating 
:hat  day,  and  he  was  sober  when  hurt.     He 
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was,  in  part,  corroborated  by  two  witnesses,  whose  testimony 
tended  to  show,  among  other  things,  that  the  station  Camilla  was 
not  called,  and  that  the  train  did  not  stop  there. 

On  cross-examination,  one  of  these  (Branch)  was  asked,  and 

answered,  as  follows :  Q.  Didn't  you  state,  in  the  presence  of  L. 

A.  M.  Collins  at  your  house  on  the  fourth  of  this  month,  that 

Holland  was  drunk  that  night,  and  that  the  train  did  stop  ?     A. 

No,  sir,  I  didn't  make  any  such  statements.     Q.  Didn't  you  say 

that  he  was  tipsy  ?     A.  No,  sir,  I  didn't  say  anything  to  that 

effect.    Q.  Didn't  you  state,  in  the  presence  of  Collins  at  your 

house  about  the  fourth  of  this  month,  that  the  train  did  stop 

when  Holland  got  off?    A.  I  stated  to  him  that  the  train  stopped; 

lie  asked  me  if  the  train  stopped,  and  I  told  him  that  it  did;  but 

he  didn't  ask  me  where,  and  I  didn't  say  where.     Q.  Didn't  you 

tell  Collins  that  the  train  stopped  when  Holland  got  off?     A.  No, 

sir;  he  asked  me  if  the  train  stopped ;  we  were  talking  about  the 

<^  one  way  and  another,  and  he  simply  asked  me  if  the  train 

%ped,  and  I  said  yes,  but  I  didn't  say  where.     Q.  You  say, 

tiien,  iiij^i  you  didn't  tell  Collins,  at  your  house  on  the  fourth  of 

tiis  month,  that  the  train  stopped  when  Holland  got  off  ?    A.  No, 

5fr;  here  was  the  way  it  was :  there  was  a  man  there  by  the  name 

^  Mr.  H.  M.  Hitt,  who  came  with  Mr.  Collins,  and  that  night 

Hitt  got  to  talking  about  the  case ;  Mr.  Collins  is  a  resident  of 

this  county  here;  and  Hitt  said  to  me — Here  counsel  for  defend- 

^t interrupted,  saying,  "Never  mind  what  Hitt  said."     Counsel 

for  plaintiff  insisted  that  the  witness  had  the  right  to  explain,  and 

the  judge  so  ruled.     The  witness  then  explained,  in  substance,  as 

follows:  Hitt  said  to  me,  I  can  make  some  money  out  of  this 

railroad,  and  asked  me  if  I  could  not  be  induced  to  stay  away 

from  court     I  told  him  I  did  not  expect  to  come  to  court  any 

W.    He  said  he  could  make  a  lot  of  money  out  of  this  thing  if 

he  could  get  me  to  stay  away  from  court.     I  just  nodded  my 

head  to  him.     He  said,  we  want  to  make  this  statement  for  the 

^Iroad:  that  the  train  stopped  and  that  Holland  was  drunk.     I 

nodded  my  head  to  him,  and  never  said  that  Holland  was  drunk 

f)f  that  the  train  stopped.     He  asked  me  if  I  would  not  do  that — 

in  could  not  be  induced  to  stay  away  from  court.     I  told  him 

that  I  did  not  expect  to  go  to  court  any  way,  as  I  could  not  leave 

ffly  family.     It  was  all  in  the  presence  of  Collins,  who  said  noth- 
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i  make  $1,500  to  $2,000,  and  would  give- 
ay  from  court,  provided  he  could  work  it 
k  in  seven  or  eight  days  and  see  me  about 
him,  only  nodded  my  Head.     Then    Hitt 

ask  to  make  a  misstatement  in  the  case 
nee  of  Collins  that  the  train  stopped.  I 
ot  do  it,  but  would  swear  to  the  truth,  as 

The   next  morning  Collins  asked    me  if 

told  him  yes,  but  I  did  not  say  where  at. 
ght  before,  they  fetched  a  jug  of  liquor 
lilroad  whiskey,"  they  said;  and  tried  to 
k  about  the  railroad.  This  was  admitted 
iel  for  defendant.  Branch  further  denied 
ng  about  plaintifTs  being  drunk. 
aintiff  (Rackley)  testified  that,  between  12 

the  plaintiff's  cries  for  help,  and  went  to 
>out  half  an  hour,  and  that  plaintiff  com- 
ow  he  got  his  leg  broke.  Counsel  for 
le  admission  of  plaintiffs  statement.  The 
art  of  the  res  gesttE.  Rackley  then  testi- 
that  the  conductor  took  him  to  the  door ; 
ly  stopped,  but  did  not  stop,  and  when  he 
;oing  faster;  that  he  told  the  conductor 
St  for  him  to   get  off,  and  the  conductor 

his  hand  on  his  shoulder,  told  him  to- 
ushed  him,  and  he  fell  and  broke  his  leg ; 
:  conductor  to  stop  and  take  him  on,  but 

he  did  not  know  whether  or  not  he  was 

:  defendant  showed,  in  brief,  as  follows: 
plaintiff's  ticket,  and  when  the  train  was 
Camilla,  woke  him  and  told  him  the  next 
plaintiff  replied  "  All  right"  Just  before 
train  hand  called  it  out ;  the  train  stopped 
iir  minutes;  after  leaving,  the  conductor 
md  on  seeing  plaintifT,  asked  him  why  he 
slaintiff  replied  he  had  been  asleep,  and 
im  Camilla,  and  on  being  told  it  was  about 
o  be  allowed  to  get  off.     The  conductor 
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palled  the  bell-line  and  the  train  soon  came  to  a  dead  stop.  The 
conductor  stood  on  the  steps  of  the  platform,  lantern  in  hand ;  the 
plaintiff  stepped  off  on  solid  ground  about  two  and  a  half  feet 
from  the  car  step ;  then  the  conductor  waved  his  lantern  and  the 
train  moved  on.  Nothing  more  was  seen  of  plaintiff,  and  no  one 
on  the  train  knew  of  his  being  hurt  that  night,  nor  until  some 
time  afterwards.  The  conductor  did  not  touch  the  plaintiff ;  the 
place  where  he  alighted  was  beyond  the  trestle  and  the  train  had 
passed  over  it,  the  engine  being  three  hundred  feet  from  it,  and 
the  remainder  of  the  train  consisting  of  three  coaches ;  the  train 
stopped  fifteen  or  twenty  seconds.  A  witness  testified  that  he 
looked  out  the  rear  of  the  last  coach  when  the  train  stopped,  and 
the  trestle  was  a  number  of  feet  back.  About  thirty-six  hours 
after  the  injury,  a  witness  made  a  plaster  cast  of  the  tracks  found 
in  the  soft,  damp  clay,  below  the  trestle,  about  three  feet  away 
from  it  on  the  west  side ;  these  tracks  pointed  southwestwardly 
from  the  railroad  track ;  the  left  one  seemed  to  be  deeper  than 
the  right,  which  appeared  as  if  the  left  knee  had  slid  over  it,  or 
rested  in  it;  the  left  heel  seemed  to  go  deeper  than  the  ball  of 
the  foot.  This  witness  testified  that  he  compared  the  plaintiff's 
shoe  with  one  of  these  tracks,  and  it  fit  it.  Some  of  the  testi- 
mony for  the  plaintiff  tended  to  show  that  these  were  his  tracks. 
There  was  testimony  to  the  effect  that  plaintiff  must  have  been 
thrown  forward  if  the  train  had  been  moving,  and  could  not  have 
remained  in  the  spot  he  struck.  Collins,  a  witness  for  the  def end- 
^t  who  has  before  been  referred  to,  testified  that  Branch  had 
stated  to  him  that  the  plaintiff  was  tight  or  drunk.  He  further 
^fied  that  on  the  occasion  of  his  and  Hitt's  visit  to  Branch, 
nothing  was  said  in  witness*  presence  about  any  money  to  be 
made  if  Branch  should  testify  differently  from  what  he  had  done; 
and  that  what  Branch  said  to  them  he  said  voluntarily.  Much 
evidence,  including  mortality  tables,  was  introduced  by  both  sides, 
but  the  above  seems  to  contain  the  material  facts. 

The  jury  found  for  the  plaintiff  $4,165.  The  defendant  moved 
^^  a  new  trial  on  the  grounds  that  the  verdict  was  contrary  to 
law  and  evidence  ;  and  by  amendment  the  following  grounds  were 


I.  After  charging,  at  the  request  of  defendant,  that  Branch's 
testimony  as  to  Hitt's  saying  that  the  whiskey  was  railroad  whis- 
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ay  and  could  not  be  considered  as  tending  to  show 
ndant  had  anything  to  do  with  the  whiskey,  nor 
f  consider  Branch's  testimony  as  to  propositions  for 
vay  from  court  or  to  change  his  testimony  as  tend- 
\y  attempt  on  the  part  of  the  company  to  get  him  lo 
to  change  his  testimony,  and  that  if  Hitt  made  any 
ons  the  company  would  not  be  responsible  for  them, 
;d  this  charge :  "  The  presumption  is  that  the  defend- 
ad  company,  did  not  authorize  them,  unless  the  evi- 
that  the  defendant  authorized  him  to  make  such 

The  presumption  is  always  with  the  honesty  of 
arties,  and  would  be  in  favor  (of  the  presumption) 
ad  did  not  authorize  him,  unless  the  evidence  shows 
le  jury  that  they  did  authorize  him."  Error,  because 
ividence  from  which  the  jury  could  legally  find  that 
orizcd  by  the  company  to  make  the  statements  and 
eferred  to. 

rt  charged  thus  :  "  I  charge  you  that  you  are  not  to 
ice,  as  stated,  the  plaintifTs  declaration;  it  is  only 

in  the  case,  and  the  proof  must  be  outside  of  the 
at  is,   the   plaintiff's  declaration  is  no  proof ;  you 

the  case  upon  the  evidence  submitted  before  you." 
:  the  defendant  contended  that  the  jury  might  con- 
ments  of  the  declaration,  especially  as  to  his  request- 
ctor  to  stop  the  train  and  put  him  off,  as  admissions. 
rt  chai^d :  "  In  determining  that,  you  will  see  what 
1  was  beforehand,  what  he  could  make  and  what  his 

it  is  not  for  the  court  to  say  what  he  could  make 
ipacity  was ;  it  is  for  you  to  see  what  he  was  making 
ke  before  he  received  the  injuries,  and  see  what  he 
■  is  capable  of  making  since  receiving  the  injuries, 
;he  difference."  Error,  because,  if  the  jury  found  for 
(ley  were  required  to  give  him  the  difference  between 
d  make  before  he  was  injured  and  what  he  could 
-ds,  without  reducing  such  difference  to  its  value  at 
'erdict  was  rendered. 

rt  charged :  "  If  you  should  find  from  the  evidence 
idant's  employee,  the  conductor,  pushed  the  man  off 
nd  caused  the  injuries,  and  that  he  did  it  intention- 
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aDy;  that  he  used  rude  and  rough  conduct  towards  the  passenger, 
another  character  of  damages  would  enter  the  case,  what  is  called 
in  law  punitive  damages,  and  what  is  called  a  punishment  for  the 
defendant  for  intentional  bad  treatment  that  the  plaintiff  received  at 
the  hands  of  the  defendant.  The  character  of  damages,  however, 
votild  be  based  upon  intentional  bad  conduct  alone.  If  the 
injuries  were  received  by  the  plaintiff  without  any  bad  conduct 
on  the  part  of  the  defendant,  intentional  bad  conduct,  then  this 
character  of  damages  would  not  be  assessed.  You  -will  look  to  the 
evidence  to  see  how  that  was.  But  if  the  defendant  (when  I  say 
defendant  I  mean  the  employees  and  servants  of  the  defendant) 
was  rough,  rude,  violent  or  anything  of  that  sort  towards  the 
plaintiff,  and  pushed  him  off  of  the  train  intentionally,  then  the 
character  of  damages  would  also  rise  in  the  case,  to  be  fixed  by 
the  jury  at  whatever  they  thought  would  be  right  and  proper  for 
that  character  of  damages."  Error,  because,  under  the  declara- 
tion, the  plaintiff  did  not  claim  punitive  damages. 

5.  The  court  erred  in  admitting  the  testimony  of  Branch,  which 
is  above  set  out ;  the  objection  being  that  it  was  irrelevant,  and 
Aatit  did  not  appear  that  Hitt  was  in  any  way  connected  with  the 
defendant 

6.  The  court  erred  in  admitting  the  testimony  of  Rackley,  as 
above  set  forth  ;  the  objection  being  that  the  statements  of  Hol- 
land, which  were  thus  introduced,  occurred  too  long  after  the 
injury  to  be  a  part  of  the  res  gestcB. 

The  court  certifies  that  the  first  and  third  grounds  correctly 
recite  part  of  his  charge,  but  not  the  whole  of  the  charge  upon 
those  subjects.  He  overruled  the  motion  for  a  new  trial,  and  the 
defendant  excepted. 

Chisholm  &  Erwin  and  S.  T.  Kingbery,  for  plaintiff  in  error. 

W.  M.  Hammond  and  Spence  &  Twitty,  for  defendant  in 
error. 

Bleckley,  Ch.  J* — i.  The  plaintiff  below,  Holland,  being  a 
Passenger  upon  the  train,  was  carried  past  the  station  at  which  he 
vished  to  stop.  Discovering  the  fact,  he  requested  the  conductor 
to  let  him  off,  and  a  vital  question  in  the  case  was  whether  he 
%hted  safely  and  received  the  injury  afterwards,  by  falling 
through  a  trestle  on  his  way  back  to  the  station,  or  whether  he 
fdl  through  the  trestle  in  alighting,  by  reason  of  being  forced  or 
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f  the  conductor.  There  is  no  doubt  but 
red  by  his  fall,  his  leg  being  broken.  No 
Le  testified  in  his  own  behalf,  and  made 
against  the  company.  The  evidence  of 
ted,  over  objection,  as  to  what  the  plain- 
Dunt  of  the  manner  of  his  leaving  the 
njury.  When  these  declarations  were 
led  off  his  coat,  detached  his  suspender?, 
b,  crawled  through  a  culvert  from  one 
lother,  seated  himself  on  the  cross  ties 
IS  late  at  night.  A  person  who  heard 
L  half  an  Hour  after  first  hearing  him.  To 
was  made ;  and  the  question  is  was  that 
-  gestm  ? 

The  Code.  %  3773,  declares  that  "  Decla- 
act,  or  so  nearly  connected  therewith  in 
suspicion  of  device  or  afterthought,  are 
part  of  res  gesta"  It  is  manifest  that 
ntiff  was  injured  had  completely  termi- 
ions  were  made,  and  that  they  were  no 
ne.  Were  they  so  connected  with  it  in 
ill  suspicion  of  device  or  afterthought  f 
on  from  the  act  to  measures  looking  to 
ifort.  He  had  certainly  occupied  his 
besides  the  facts  and  circumstances  to 
ted.  He  had  full  opportunity,  although 
sring,  to  devise  a  story  in  his  own  inter- 
n  for  concluding  that  he  did  not  have 
e  of  his  opportunity.  He  was  exposed 
icating  a  story,  if  he  needed  the  aid  of 
ure  was  under  circumstances  calculated 
lis  statement  was,  or  might  have  been, 
and  afterthought,  rather  than  to  spon- 
rance.  This  does  not  imply  that  he  did 
>t  have  done  so ;  truth  may  have  been 
inecessary.  But  as  his  declarations  did 
ey  had  to  be  so  nearly  connected  there- 
'.  from  all  suspicion  of  device  or  after- 
.8  Ga.  607.     If  subject  to  suspicion  at 
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^  they  were  not  admissible,  although  in  the  particular  case  the 
suspicion  might  be  erroneous.     In  Augusta  Factory  v,  Barnes,  72 
(ia.  218,  the  injured  person  was  a  child  14  years  old,  and  she  died 
fnmi  the  injury.     Her  declarations,  made  half  an  hour  after  the 
injury  was  received,  were  admitted  in  evidence  upon  the  ground 
that  they  were  free    from  suspicion,   this   court  saying,  "  It  is 
scarcely  credible  that  this  little  girl,  while  enduring  such  excruci- 
ating pain — perhaps  torture  would  not  be  too  strong  a  word  to 
characterize  it — ^from  this  frightful  wound,  would  have  been  cap- 
able of  framing  a  story  with  a  view  to  her  ultimate  advantage  of 
gain,  or  for  any  other  ulterior  purpose."    In  considering  that  case 
afterwards,  in  Aug.  &  Summ.  R.R.  Co.  v,  Randall,  79  Ga.  311,  in 
which  latter  case  the  declarations  of  a  mature  woman,  not  more 
remote  in  time,  were  held  admissible,  the  court  said  :  "  That  case 
must  rest  alone  upon  its  own   peculiar   facts,  and  will    not   be 
extended  beyond  them.   .  .  .  The   proximity  of  time  in  which 
declarations  are  made  to  the  main  transaction  is  not  the  only  test 
<A  their  admissibility  in  evidence,  but  they  must  also  be  free  from 
all  suspicion  of  device  or  afterthought."     It  is  obvious  that  upon 
this  requisite  of  freedom  from  suspicion,  the  age  and  discretion  of 
the  speaker  must  be  of  very  considerable  importance.     We  think 
the  doctrine  recognized  generally  by  courts,  others  as  well  as  our 
Dwn,  would  require  the  exclusion  of  the  evidence  in  this  case.     A 
somewhat  thorough  discussion  of  the  subject  will  be  found  in  the 
opinion  of  Earle,  J.,  in  Walden  v  N.  Y.  C.  etc.  R.R.  Co.,  95  N.  Y. 
274,  the  facts  of  which  were  quite  as  favorable  for  the  admission 
^  the  evidence  as  are  those  of  the  present  case,  and  it  was  ruled 
inadmissible.     An  excellent  chapter  on  the  topic  will  be  found  in 
Wood's  Prac.  Ev.  413  to  480.     And  see  Meacham  on  Agency, 
^715.     Inasmuch  as  the  evidence  of  the  plaintiff  and  that  of  the 
<»nductor  differed  to  the  degree  of  direct  antagonism  upon  the 
principal  facts  in  issue,  any  illegal  evidence  may  have  turned  the 
^e ;  and  the  declarations  of  the  plaintiff  being,  as  we  have  seen, 
inadmissible,  we  think  a  new  trial  should  be  had.    For  this  reason 
the  judgment  denying  a  new  trial  is  reversed. 

2.  The  witness  Branch,  on  cross-examination,  was  interrogated 
^  to  conversation  in  the  presence  of  Collins,  and  as  to  conver- 
sation addressed  to  Collins.  This  was  with  a  view  to  laying  the 
foundation  for  impeaching  him  by  the  testimony  of  Collins.     His 
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answers,  without  the  explanation  which  he  was  allowed  to  super- | 
add,  would  not  show  that  he  might  have  been  misunderstood  by 
Collins  as  to  the  former  conversation.  With  the  explanation,  the 
answers  show  plainly  that  Hitt  did  the  talking  or  the  most  of  it, 
and  that  Branch  responded  by  nodding  his  head  several  times,  1 
without  expressing  himself  in  words.  What  Hitt  said  was  per- 
tinent to  the  subject  matter  to  which  the  cross-examination  related, 
and  the  nodding  of  the  head  by  the  witness  was  perhaps 
ambig^uous,  meaning  either  that  he  understood  what  Hitt  said,  or 
that  he  assented  to  some  of  it  as  representing  the  truth  of  the 
case.  The  latter  construction  might  have  been  put  upon  it  by 
Collins,  and  the  jury  would  not  have  known  whether  this  was 
correct  or  not  had  not  all  the  facts  and  circumstances  of  the  con- 
versation been  brought  to  light  as  the  witness  detailed  them. 
Indeed,  without  some  of  the  explanation,  they  would  not  have 
even  known  that  Branch  expressed  himself  in  this  way  at  all. 
Whether  Hitt  was  an  agent  of  the  company  to  talk  as  he  did,  is 
quite  beside  the  question ;  for  the  company  sought  to  affect  the 
witness  by  the  part  he,  the  witness,  took,  or  was  supposed  to  have 
taken,  in  that  conversation,  no  matter  who  or  what  the  other 
interlocutor  was.  He  had  a  right  to  show  what  the  part  attribu- 
table to  himself  really  was,  and  in  order  to  do  so,  under  the 
peculiar  circumstances,  it  was  necessary  to  detail  all  or  much  of 
what  Hitt  said.  The  general  rule  as  to  bringing  out  the  whole 
of  the  pertinent  matter  of  a  conversation  where  a  part  of  it  is 
touched  upon,  is  applicable  to  the  present  case  with  peculiar 
force,  for  here  the  conversation  was  conducted  on  one  side  by 
words  and  on  the  other  chiefly  by  signs  alone. 

3.  Hitt  talked  very  improperly,  and  with  an  evident  purpose  to 
corrupt  his  host,  Mr.  Branch,  as  a  witness.  Collins  was  with  him 
to  hear  what  was  said,  and  both,  it  seems,  were  sent  by  Bush, 
Esq.,  one  of  the  company's  counsel,  to  get  up  evidence  to  be 
used  in  the  case.  It  does  not  appear  in  express  terms  that  the 
company  or  that  Bush  directed  or  authorized  the  use  of  any 
improper  means  in  the  business  of  getting  up  evidence,  but  there 
can  be  no  doubt  that  to  obtain  evidence  and  prepare  for  trial  is 
within  the  scope  of  the  powers  of  an  attorney  employed  in  the 
defense  of  a  pending  case.  If  Bush  himself  had  used  the  means 
to  suborn  evidence  which  Hitt  used,  the  fact  of  his  so  doing  would^ 
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ft  seenifi  to  us,  have  been  admissible  in  evidence ;  and  if  so,  we  see 
not  why  Hitt's  conduct  under  Bush  should  not  be  admissible. 
The  court  charged  fully  and  fairly  as  to  the  presumption  that  the 
company  was  free  from  complicity  in  the  unlawful  and  improper 
conduct,  but  left  the  question  to  the  jury  as  to  how  the  matter 
reaJJy  was,  both  in  respect  to  the  agency  of  Hitt  and  his  authority 
(rom  the  company  to  conduct  himself  towards  the  witness  as  he 
^A.  There  was  no  proof  from  Bush  or  any  other  witness  that 
Hitt  had  transcended  his  authority,  and  this,  together  with  all  the 
facts  and  circumstances,  could  be  considered  by  the  jury.  The 
evidence  warranted  the  reference  of  the  whole  matter  to  the  jury 
for  their  appraisement  of  its  import  and  value  as  a  factor  in  the 
general  case. 

4.  The  point  made  that  punitive  damages  could  not  be  recov- 
ered, because  they  were  not  claimed,  co  ftomine,  is  wholly  without 
merit.  The  declaration  lays  damages  at  $io,cxx)  and  alleges  a 
tort,  with  circumstances  that  may  well  be  considered  as  an  aggra- 
vation. The  Code,  ^  3066,  declares,  "  In  every  tort  there  may 
be  ^gravating  circumstances,  either  in  the  act  or  the  intention, 
and  in  that  event  the  jury  may  give  additional  damages,  either 
to  deter  the  wrongdoer  from  repeating  the  trespass,  or  as  com- 
pensation for  the  wounded  feelings  of  the  plaintiff."  It  certainly 
cannot  be  necessary  for  the  plaintiff  to  set  out  in  his  declaration, 
in  so  many  words,  that  he  claims  some  or  all  of  his  damages  as 
punitive.  All  he  has  to  do  is  to  make  a  case  by  his  pleading  and 
evidence  which  will  entitle  him  to  such  damages  in  addition  to 
tkose  actually  sustained. 

We  find  no  error  in  the  record  save  as  indicated  in  the  first 
^vision  of  this  opinion. 

Judgment  reversed. 

THE  COAST  LINE  RAILROAD  00.  V.  BOSTON. 

Supreme  Court y  Georgia,  J^fyy   1889. 

[Reported  in  83  Ga.  387.] 

PLAINTIFF  STEPPING  OFF  STREET  CAR  THROWN  TO  GROUND 
BY  SUDDEN  START.  -Where  the  plaintiff  testified  that  she  boarded 
a  street  car  of  defendant  to  place  a  child  in  the  care  of  a  passenger  and 
so  told  the  driver,  and  started  to  get  off  the  car,  which   had  begun  to 
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move,  but  it  was  stopped  by  the  driver,  and  as  she  stepped  to  the  ground 
the  driver  whipped  up  the  mules,  starting  the  car  with  a  sudden  jerk, 
which  threw  her  to  the  ground  and  injured  her,  and  witnesses  for  the  f 
defendant  testified  that  she  attempted  to  leave  the  car  while  it  was  moving 
without  notifying  the  driver,  and  that  the  car  was  not  stopped,  there  was 
sufficient  evidence  to  sustain  the  verdict  for  the  plaintiff,  and  the  sum 
found,  viz.  :  $1,240,  was  not  excessive. 

From  the  City  Court  of  Savannah. 

On  October  24,  1887,  Belle  Boston  sued  the  railroad  company 
for  damages.  Her  testimony  tended  to  show  as  follows  :  About 
half-past  nine  o'clock  at  night,  she  boarded  a  street-car  of  defend-  | 
ant  to  put  her  daughter  on,  intending  to  at  once  leave  the  car  her- 
self and  walk  home.  The  rear  platform  of  the  car  was  crowded, 
450  she  got  on  the  front  platform,  which  was  not  an  unusual  thing 
for  passengers  to  do ;  told  the  driver,  who  was  a  boy,  that  she  was 
going  to  put  the  child  on  and  then  get  off;  saw  her  sister  in  the 
car  and  put  the  child  in  her  custody,  and  without  entering  the  car 
-started  almost  immediately  to  get  off.  In  the  mean  time,  the  car 
had  gone  for  a  little  distance,  but  before  plaintiff  started  to  get  off 
the  driver  stopped  the  car  for  her.  She  stepped  first  from  the 
platform  to  the  first  step  with  her  right  foot,  held  to  the  guard- 
rail with  her  right  hand  and  put  her  left  foot  to  the  ground,  her 
right  foot  being  still  on  the  step ;  when  in  the  act  of  stepping 
•down  with  her  left  foot,  the  driver  whipped  up  the  mules  without 
any  notice,  and  the  sudden  jerk  of  the  car  threw  her  around 
against  it  and  she  fell.  She  held  on  to  the  guard-rail  with  her 
right  hand,  which  caused  her  left  arm  to  be  thrown  under  one 
of  the  wheels  of  the  car,  where  it  was  badly  mashed ;  she  was 
dragged  a  little  distance.  She  was  about  two  months  with  child 
at  the  time  she  was  hurt,  and  had  a  miscarriage  afterwards  caused 
by  this  shock  and  injury.  Before  she  was  hurt,  she  washed  and 
ironed  for  a  living,  averaging  $35  a  month  after  paying  expenses. 
She  was  hurt  on  the  28th  day  of  November,  1886,  and  did  not 
get  able  to  work  again  until  March,  1887,  and  then  went  into  ser- 
vice at  $12  a  month,  but  could  not  do  the  work,  and  her  wages 
were  reduced  to  $8  or  $10  a  month.  When  she  started  off  the 
car,  she  and  the  driver  were  the  only  persons  on  the  front  plat- 
form ;  the  rear  platform  was  so  crowded  she  could  not  enter  or 
leave  the  car  by  that  platform.     Her  physician,  Dr.  Nichols,  testi- 
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M,  among  other  things,  that  he  examined  her  the  night  she  was 
hurt;  found  the  skin  torn  off  the  arm,  the  flesh  and  muscles  of  the 
ami  mashed  and  bruised,  and  the  bone  of  the  upper  arm  scraped 
as  if  between  two  flat  surfaces ;  the  wound  was  a  complicated  one 
and  did  not  heal ;    she  suffered  great  pain  and  had  hysterical 
attacks ;  the  tissue  around  the  bone  was  destroyed,  and  it  caused 
the  bone  to  decay  partially  and  to  emit  an  offensive  odor ;  partial 
death  of  the  bone  ensued;  abscesses  formed  and  had  to  be  opened 
vith  a  knife  several  times, and  the  nerves  of  the  arm  were  injured, 
which  weakened  the  grasp  of  the  little  finger  and  the  finger  next 
to  it     He  testified  that  the  injury  would  more  or  less  affect  the 
use  of  the  arm  for  life;  that  he  could  not  state  what  proportion  of 
the  capacity  to  work  she  had  lost ;  that  the  bone  at  present,  so  far 
as  appearances  were  concerned,  was  as  strong  as  ever,  but  the 
strength  was  not  there;  the  offensive  odor  ceased  when  the  wound 
healed;  she  can  move  that  arm  freely  now;  women  generally  take 
the  right  arm  to  iron,  and  she  could  use  the  right  arm  as  well  as 
if  she  had  never  received  the  injury,  so  far  as  motion  was  con- 
cerned, etc. ;  and  that  his  bill  was  $75,  which  had  not  been  paid. 
He  attended  plaintiff  three  days  in  November,  and  after  that  daily 
iintil  December  20,  1886,  and  regularly,  but  not  so  often  after 
that,  until  the  second  day  of  the  following  February.     He  did  not 
testify  as  to  the  miscarriage. 

The  testimony  for  the  defendant  tended  to  show  that  plaintiff 
^t  in  the  car  and  then  started  out,  and  without  giving  notice  to 
the  driver,  jumped  off  while  the  car  was  in  motion,  by  reason  of 
which  she  received  her  injury.    The  conductor  of  the  car  testified 
^t,  immediately  after  the  accident,  he  asked  her  why  she  had 
jumped  out  while  the  car  was  moving,  and  that  she  said  that  it 
^^  going  so  slow  she  thought  she  could  get  off  without  hurting 
herself,  etc.      One  Haygood  testified,  among  other  things,  that  he 
^*^  on  the  front  platform  when  plaintiff  passed  out  of  the  door 
ty  him  behind  the  driver,  and,  putting  one  hand  on  the  guard- 
rail jumped  off  with   both   feet  and    fell ;    that  she  may  have 
stepped  on  the  lower  step,  but  if  she  did,  it  was  with  a  motion  so 
<iuick  that  he  could  not  see  any  step  ;  that  she  did   not  ask  the 
driver  or  anyone  else  to  stop  the  car ;  and  that  the.  driver  did  not 
^Ife  the  mules  at  all,  but  they  were  going  along  at  a  slow  gait 
Another  witness  for  the  defendant  testified,  among  other  things. 
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that  it  was  his  best  recollection  that  the  car  was  moving  all  the  time! 
after  he  noticed  plaintiff  going  towards  the  front  door,  until  she 
had  fallen ;  that  he  did  not  see  the  driver  strike  his  mules ;  did 
not  feel  any  jerk  of  the  car  at  that  time,  etc.  The  driver  testified 
that  he  was  driving  slowly ;  that  plaintiff  did  not  ask  him  to  stop 
the  car  for  her  to  get  off;  that  he  did  not  know  she  wanted  to' 
get  off;  that  he  did  not  know  she  had  fallen  until  he  felt  the  jolt; 
that  he  did  not  strike  the  mules  at  the  time  ;  and  that  he  felt  her 
touch  him  as  she  passed  behind  him,  but  did  not  know  she  was 
going  to  get  off. 

There  had  been  a  former  trial  of  the  case,  upon  which  substan- 
tially the  same  evidence  had  been  introduced  as  on  the  latter  trial, 
except  that  the  plaintiff  had  introduced  the  Carlisle  tables  of 
expectancy  and  annuity,  but  did  not  introduce  them  on  the  second 
trial ;  and  there  was  no  testimony  at  the  first  trial  as  to  a  miscar- 
riage. On  that  trial,  the  jury  found  for  plaintiff  $1,250.  The 
defendant  moved  for  a  new  trial  on  the  grounds  that  the  verdict 
was  contrary  to  law  and  evidence,  and  was  excessive ;  and  a  new 
trial  was  granted.  On  the  second  trial,  the  verdict  was  for  the 
plaintiff  for  $1,240.  The  defendant  again  moved  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  law  and  evidence, 
and  was  excessive ;  and  because  of  the  newly  discovered  evi- 
dence of  R.  E.  Cobb. 

The  affidavit  of  Cobb  in  support  of  the  last  ground  was  sub- 
stantially to  the  effect  that,  after  the  last  trial.  Dr.  Nichols  told  him 
that  if  plaintiff  had  had  any  miscarriage,  he  did  not  know  it, 
and  she  must  have  bundled  it  up  and  thrown  it  out  without  his 
knowledge ;  and  that  subsequently,  Nichols  told  him  he  had,  at 
each  call  made  on  her  during  her  sickness,  written  down  an 
account  of  the  call,  and  there  was  no  charge  for  any  miscarriage 
on  his  books  nor  any  mention  of  anything  of  the  sort.  In  rebut- 
tal of  this  affidavit,  plaintiff  produced  the  aflSdavit  of  Dr.  Nichols. 
He  swore,  in  substance,  that  in  answer  to  the  inquiry  as  to  miscar- 
riage in  the  first  conversation,  he  told  Cobb  that  it  was  just  as 
likely  that  plaintiff  may  have  had  a  miscarriage  as  not,  and  may 
have  spoken  to  him  about  it,  but  he  simply  did  not  recollect ;  did 
not  say  that  he  had  the  details  of  each  call  written  down  and  there 
was  no  charge  for  miscarriage ;  he  may  have  said  he  had  no  record 
of  any  miscarriage;  in  the  second  interview  went  into  an  explana- 
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tion  with  Cobb  as  to  how  a  woman  could  miscarry  at  an  early 
period  without  the  knowledge  of  her  husband,  etc.  Affiant 
further  swore  that,  in  all  probability,  plaintiff  did  mention  to  him 
her  miscarriage ;  that  he  simply  does  not  recollect ;  that  such  a 
circumstance,  when  at  such  an  early  period,  would  not  impress 
itself  on  his  memory,  especially  after  two  years. 

The  motion  was  overruled,  and  defendant  excepted. 

James  Atkins,  for  plaintiff  in  error. 

R.  R.  Richards  and  W.  R.  Leaken,  for  defendant  in  error. 

Simmons,  J. — Boston  sued  the  railroad  company  for  personal 
injuries,  and  recovered  a  verdict  for  $1,240.  The  defendant  made 
a  motion  for  a  new  trial,  on  the  grounds  that  the  verdict  was  con- 
trary to  law,  to  the  evidence  and  to  the  charge  of  the  court,  and 
was  excessive,  and  upon  the  ground  of  newly  discovered  evi- 
dence. The  motion  was  overruled  by  the  court,  and  the  defend- 
ant excepted. 

1.  There  was  sufficient  evidence  to  sustain  the  verdict  of  the 
jury. 

2.  Under  the  facts  in  the  record  the  verdict  for  $1,240  was  not 
excessive. 

3.  There  was  no  error  in  overruling  the  motion  for  a  new  trial 
upon  the  ground  of  the  newly  discovered  testimony  of  Cobb. 
Cobb's  affidavit  was  rebutted  by  the  affidavit  of  Dr.  Nichols. 

Judgment  affirmed. 

COLEM^AN    V.   THE   GEORGIA    RAILROAD  AND 

BANKING  CO.  (i) 

Supreme  Courts   Georgia^  Naifember,   1889. 

[Reported  in  84  Ga.  i.] 

PERSON  ENTERING  TRAIN  TO  ASSIST  PASSENGER  TO  SEAT- 
RAILROAD  NOT  NEGLIGENT  IN  NOT  GIVING  SIGNAL  OF 
DEPARTURE. — One  who  gets  upon  a  fast  mail  train  during  one  of  its 
fixed  stops  at  a  station,  where  these  stops  are  too  short  for  him  to  transact 
liis  business  and  get  off,  has  no  right  to  notice,  by  signal  or  otherwise, 
to  alight  before  the  train  resumes  its  journey;  it  not  appearing  that  the 
conductor  or  other  proper  agent  knew  that  he  had  come  aboard,  nor  that 

I-  This  case  controls  McLarin  v.  Atlanta  &  W.  P.   R.  Co.,  85   Ga.  504. 
S«  p.  443,  ikfsi. 
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there  was  any  usage  or  custom  to  give  notice  or  make  signals  for  the- 
benefit  of  such  visitors.  This  applies  to  a  father  who,  in  conformity  to 
a  known  custom  of  travel,  attends  his  daughter  at  her  request,  under  cir- 
cumstances rendering  such  attendance  necessary,  to  aid  her  and  her  infant 
children  to  enter  the  train  and  procure  seats  as  passengers.  If,  whilst 
he  is  in  the  car,  the  train  starts  before  he  has  finished  his  undertaking, 
he  must  either  remain  until  he  can  make  known  his  wish  to  get  off,  or 
take  the  risk  of  alighting  whilst  the  train  is  in  motion. 

From  Walton  Superior  Court.     The  facts  are  in  the  opinion. 

Rogers  &  Upshaw,  for  plaintiff. 

J.  B.  Gumming  and  H.  H  McDaniel,  fo/  defendant 

Bleckley,  Ch.  J — The  material  allegations  in  the  declara- 
tion were  these :  Plaintiff  bought  a  ticket  for  his  daughter  and 
two  children,  one  three  years,  the  other  eight  months  old,  from 
Social  Circle  to  Atlanta.  When  the  train  known  as  the  fast  mail 
reached  Social  Circle,  he  aided  her  and  the  children  to  get  on  the 
train,  and  went  in  the  car  to  see  that  she  and  they  were  com- 
fortably seated.  This  it  was  proper  for  him  to  do  on  account  of 
the  age  of  the  children,  and  because  his  daughter  had  no  assist- 
ant and  was  carrying  a  couple  of  bundles  or  boxes,  and  because 
the  conductor  did  not  offer  to  aid  her.  Plaintiff  did  not  have  a 
reasonable  time  to  seat  his  daughter  and  children  and  get  off  the 
train  before  it  started.  Before  he  could  seat  her,  and  without 
allowing  him  a  reasonable  time  to  do  so  and  get  off,  the  train  sud- 
denly started  without  blowing  the  whistle  of  the  engine,  or  other- 
wise giving  him  notice  that  it  was  about  to  start.  So  soon  as  he 
discovered  the  train  was  in  motion,  and  while  it  was  moving  very 
slowly,  he  started  to  get  off.  He  walked  out  of  the  car  onto  the 
platform,  then  stepped  down  to  the  bottom  step,  and  whilst  the 
car  was  moving  very  slowly,  stepped  off  upon  the  ground,  as  he 
thought,  but  it  may  have  been  upon  something  negligently  put 
there  by  the  company.  He  used  all  ordinary  and  reasonable  care 
and  diligence  in  stepping  from  the  train,  was  in  the  full  possession 
of  his  physical  vigor,  and  had  no  baggage  to  encumber  him ;  and 
his  getting  hurt  was  the  result  of  no  fault  on  his  part,  but  was  the 
result  of  negligence  on  the  part  of  the  company  in  not  giving  him 
a  reasonable  time  to  get  on  and  off  the  train,  in  starting  without 
giving  notice,  in  not  providing  proper  persons  or  assistants  to  aid 
passengers  on  the  train,  in  fixing  the  stop  at  the  station  too  short, in 
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iaving  a  very  rough  right  of  way  by  throwing  in  round  rocks,  in 
suddenly  jerking  the  cars  as  he  was  about  to  step  off,  and  in  other 
respects.     By  amendment  to  the    declaration,  these  averments 
were  added:  By  the  time  plaintiff,  with    his  daughter  and  her 
children,  got  inside  the  ladies'  car,  the  train  started  without  giving 
any  signal,  and  without  giving  him  a  reasonable  time  to  put  his. 
daughter  and  children  on  board  the  cars  and  get  off  before  the 
train  started.    He  had  a  right  to  attend  his  daughter  and  children 
into  the  car  where  she  was  to  be  conveyed,  being  requested  by 
her  to  do  so,  and  it  being  necessary  for  him  to  get  on  board  to- 
safely  place  them.     He  had  a  right  to  be  there,  and  to  be  duly 
notified,  by  signal  or  otherwise  of  the  starting,  so  that  he  could 
pass  therefrom  with  safety.     By  gross  negligence  the  train  was- 
started  without  giving  him  any  such  signal  or  other  notice,  and  he 
was  injured  without  any  negligence  on  his  part  in  attempting  at 
the  time  the  train  started  to  pass  from  it  to  the  platform.     He 
wasmjured  by  the  negligence  of  the  employees  and  agents  for  the 
company.    It  ^as  the  custom  of  female  passengers  to  have  assist- 
ants to  see  them  safely  on  and  off  the  cars,  which  was  known  to- 
thecompany  and  not  objected  to.     The  injuries  were  described, 
and  damages  were  laid  at  $5,cxx).     The  company  demurred  gen- 
erally to  the  declaration.     The  court  sustained  the  demurrer  and 
dismissed  the  action. 

It  IS  not  alleged  in  the  declaration  that  either  the  company  or 
aay  0/ its  agents  or  employees  had  notice  that  the  plaintiff  was 
^pn  the  train,  or  that  he  desired  to  get  off ;  nor  is  it  alleged  that 
It  was  usual  or  customary  for  the  company  to  make  signals  in 
order  to  warn  persons  to  get  off  who  might  have  come  as  attend- 
ants upon  female  passengers  and  not  to  be  carried  as  passengers 
themselves.     Although  it  is  alleged  that  the  conductor  offered  no 
aid,  it  is  not  alleged  that  the  conductor  was  present  at  the  time 
and  place  when  and  where  the  plaintiff  and  his  daughter  boarded 
the  train,  or  that  he  even  saw  them.     Tested  by  Lucas  v.  Taun- 
ton &  New  Bedford  R'y  Co.,  6  Gray,  64,  the  plaintiff  was  not 
entitled  to  recover.     There  it  was  held  that  the  person  coming  on 
board  with  an  infirm  passenger  was  not  entitled  to  special  notice, 
and  the  evidence  was  conflicting  as  to  whether  usual  and  cus- 
tomary notice,  by  ringing  bells,  crying  "  All  aboard,"  etc.,  was- 
given.    Tested  by  Doss  v.  Mo.  etc.  R.R.  Co.,  59  Mo.  27,  the  right 
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to  recover  would  be  very  doubtful,  for  there  it  is  said  it  was  the 
plaintifTs   business  to  make  himself    acquainted  with  the   usual 
delay  of  the  train  at  the  station,  and  with  the  usual  signal  for  the 
starting  of  the  train,  and  if  that  signal  was  given  in  time  for  the 
plaintiff  to  have  left  the  cars  his  delay  was  at  his  own  risk.     This 
implies  that  there  was  some  evidence  in  the  case  to  the  effect  that 
there  was  a  usage  in  the  matter  of  giving  signals.      Here,  as  we 
have  said,  there  is  no  allegation  that  such  a  custom  existed.    It  is 
alleged  that  the  train  was  a  fast  mail,  and  that  the  fixed  stop  at 
Social   Circle  was  too  short.     There  is  no  intimation   that  the 
plaintiff  did  not  know  what  the  fixed  stop  for  that  station  was 
before  he  entered  the  cars,  or  that  he  did  not  know  it  was  too 
short.     If  he  had  such  knowledge  he  should  have  requested  an 
extension  of  the  stop  for  that  occasion,  or  at  least  have  given 
some  notice  that  he  was  going  aboard  and  desired  to  get  off. 
This  notice  he  might  at  least  have  given  to  the  ticket  agent  from 
whom  he  bought  the  tickets,  if  not  directly  to  the  conductor 
Tested  by  the  case  of  L.   &  N.   R.R.   Co.   v.  Crunk  (Ind.),  21 
N.  E.  Rep.  31,  the  plaintiff  here  could  not  recover,  because  in 
that  case  the  conductor  either  knew,  or  should  have  known  from 
what  he  saw,  that  the  invalid  passenger  came  on  board  by  the  aid 
of  attendants.     Here  there  is  no  allegation  whatever  of  any  com- 
munication with  the  conductor,  or  any  knowledge  by  him  or  any 
other  i^ent  of  the  railroad  company  that  the  plaintiff  would  or 
did  attend  his  daughter  in  boarding  the  cars  and  becoming  seated. 
So  far  as  appears,  no  act  done  by  the  plaintiff  after  he  purchased 
the  tickets  took  place  in  the  sight  or  hearing  of  any  agent  or 
employee  of  the  company.     Under  such  circumstances  we  cannot 
hold  that  any  act  or  omission  alleged  in  the  declaration,  or  that 
all  of  them  put  together,  constituted  a  breach  of  any  duty  which 
the   company  owed   to  the   plaintiff.     The  dictum   in  Stiles  v. 
Atlanta  &  West  Pt.  R.R.  Co..  65  Ga.  375.  to  the  effect  that  a 
person  on  board  for  certain  purposes  might  have  all  the  rights  of 
a  passenger,  is  (if  law  at  all)  to  be  restricted  to  persons  who  are 
on  board  with  the  knowledge  of  those  agents  or  servants  of  the 
company  whose  diligence  is  charged  with  their  safety.    Griswold  v. 
Chicago  &  N.  R.R.  Co.  (Wis.),  23  Am.  &  Eng.  R.R.  Cases,  463; 
S.  C,  26  N.  W.  Rep.  10 1.     With  such  knowledge  the  weight  of 
authority  would  seem  to  be  that  ordinary,  not  extraordinary,  di'i- 
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gence  would  be  the  rule.  But  even  in  the  case  of  a  passenger 
there  would  be  no  requirement  upon  the  company  to  allow  him 
time  to  get  off  at  a  particular  station  unless  he  made  it  known,  or 
it  could  be  known  from  his  ticket  or  otherwise  that  he  desired  to 
get  oflF  there. 

We  conclude  that  the  court  committed  no  error  in  sustaining 
the  demurrer  and  dismissing  the  action. 

Judgment  affirmed. 


WHELAN  V.  THE   GEORGIA  MIDLAND  <&  GULF 

RAILROAD  CO. 

Supreme  Court,  Georgia ,  March^  1890. 

[Reported  in  84  Ga.  506.] 

PASSENGER  JUMPING  FROM  TRAIN  TAKEN  IN  MISTAKE  CAN- 
NOT RECOVER  DAMAGES  FOR  INJURIES.— Where  a  passenger 
took  a  wrong  train  by  mistake,  and  after  going  a  few  yards  discovered 
his  mistake  and  requested  the  servants  of  the  railroad  company  to  stop 
the  train  so  that  he  might  get  off,  and  they  failed  to  do  so,  and  the 
passenger  jumped  from  the  train  while  it  was  in  motion  and  was  injured, 
he  cannot  recover. 

JUDGE'S  CHARGE,  THAT  PASSENGER  VOLUNTARILY  JUMPING 
FROM  MOVING  TRAIN  CANNOT  RECOVER,  NOT  ERROR.— 
A  charge,  that  if  the  passenger  was  left  free  to  exercise  his  own  voli- 
tion to  remain  on  the  train  or  to  get  off,  and  he  got  off,  he  would  not  be 
^titled  to  recover  damages  for  an  injury  received,  is  not  error. 

From  Muscogee   Superior  Court      The  facts  appear  in  the 

<>pitiion. 

Thornton  &  Cameron,  for  plaintiff,  cited :  Code,  %%  2067, 
33M;  67  Ga.  307,  468;  58  Ga.  468;  71  Ga.  22;  R'y  Ac.  L. 
^'}  110,220;  8  Am.  Rep.  508;  10  Id.  332;  27  Id.  385;  40  Id. 
228;  41  Id.  337;  99  Am.  Dec.  287. 

GOETCHIUS  &  Chappell,  for  defendant,  cited:  Code,  ^^  2972, 
3034;  78  Ga.  35;  82  Ga.  229;  81  Ga.  476;  80  Ga.  212;  76  Ga. 
JJJ;  66  Ga.  746;  50  Ga.  353;  67  Ga.  306;  45  Ga.  288. 

BimmonSy  J. — ^Whelan  brought  his  action  against  the  defend- 

^  for  damages  on  account   of    a    personal  injury,   which  he 

sieged  he  sustained  by  the  negligence  of  its  servants.     It  appears 

from  the  record  that  at  Columbus,  Georgia,  when  on  his  way  home 
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from  Alabama  to  Butler,  Georgia,  he  took  by  mistake  the  defend- 
ant's train,  instead  of  the  Central  Railroad  train  as  he  had 
intended.  After  going  a  few  yards,  he  discovered  he  >vas  on  the 
wrong  train,  and  requested  the  defendant's  servants  to  stop  the 
train  so  that  he  might  get  off;  but  instead  of  their  doing  so,  he 
alleges,  they  ordered  him  to  get  off  while  the  train  was  in  motion, 
and  he  was  forced  off  by  violence,  and  in  jumping  from  the  train 
was  injured. 

The  defendant,  i,  denied  that  Whelan  was  on  the  train  at  all, 
and,  2,  contended  that  if  he  was  on  it,  he  jumped  from  it  volun- 
tarily, without  any  order  or  force  on  the  part  of  the  defendant  s 
servants.  The  jury  found  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  trial. 

1.  The  first,  second  and  third  grounds  are,  that  the  verdict  was 
contrary  to  law  and  the  evidence.  We  have  examined  the  evi- 
dence sent  up  in  the  record,  and  we  think  it  was  simply  sufficient 
to  authorize  the  verdict ;  indeed,  the  preponderance  is  in  favor  of 
the  defendant. 

2.  The  fourth  ground  complains  of  the  following  charge :  **  If  he 
got  off  of  his  own  volition,  without  being  ordered  off  and  without 
being  commanded  to  get  off  by  an  employee  of  the  company,  and 
was  left  free  to  exercise  his  own  volition  to  remain  there  or  to 
get  off  if  he  pleased,  if  he  got  off  of  his  own  volition,  he  would 
not  be  entitled  to  recover  damages,  for  in  such  cases  he  would  be 
left  free  to  act  as  he  pleased  about  it." 

There  was  no  error  in  this  charge ;  it  seems  to  us  to  be  a  sound 
exposition  of  the  law.  We  cannot  conceive  how  a  railroad  com- 
pany would  be  liable  to  any  person  who  jumped  from  its  train 
when  there  was  no  necessity  for  so  doing. 

3.  The  fifth  ground  complains  that  the  charge  of  the  court  did 
not  fully  cover  the  case  made  by  the  proof  and  the  declaration. 
This  ground  is  too  general  for  consideration ;  but  in  reply  to  it, 
we  will  say  that  we  have  read  the  charge  of  the  trial  judge  and 
find  that  it  covers  all  the  issues  made  by  the  pleadings  and  the 
evidence,  and  that  the  plaintiff's  case  was  as  fully  presented 
therein  as  he  was  entitled  to. 

Judgment  affirmed. 
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THE  AUGUSTA  <&    SUMMERVILLE   RAILROAD 

COMPANY  V.  RANDALL.  (0 

Supreme  Courts  Georgia^  Aprils  1890, 

IReported  in  85  Ga.  297.] 

AUGHTING  FROM  HORSE  CAR  WHILE  IT  WAS  IN  MOTION- 
JUDGE'S  CHARGE.  —In  an  action  for  injuries  where  the  evidence  was 
cjnflicting  and  that  of  the  plaintiff  tended  to  show  that  she  rang  the  bell 
of  the  horse  car,  and  it  stopped,  and  she  went  out  of  the  rear  door  with 
bundles  in  her  arms,  and  as  she  was  about  to  alight  from  the  last  step, 
the  car  was  suddenly  jerked  forward,  throwing  her  down  and  injuring  her, 
and  the  court  charged  that  if  the  plaintiff  <<did  not  ring  the  bell  or  cause 
any  signal  to  be  given  to  stop  the  car,  and  alighted  from  the  car,  as  the 
company  claim,  while  it  was  in  motion,  and  she  did  not  exercise  ordinary 
care  and  caution,  the  company  is  not  liable  in  damages,  provided  you 
believe  the  company  was  free  from  negligence,"  it  is  not  error. 

VERDICT. — On  a  previous  trial  the  jury  returned  a  verdict  for  $1,000; 
on  the  second  trial  a  verdict  for  $2,000  was  not  excessive. 

WHERE  REMARKS  OF  COUNSEL  PREJUDICED  MINDS  OF  JURY 
A  NEW  TRIAL  WAS  GRANTED.  -In  the  argument  before  the  jury, 
where  the  defendant's  counisel  referred  to  the  inability  of  the  defendant 
to  procure  a  certain  witness  that  the  plaintiffs  counsel  had  claimed  the 
defendant's  agent  had  conversed  with,  after  the  witness  had  promised  to 
testify  in  the  interest  of  the  plaintiff,  and  the  plaintiff's  counsel  in  his 
argument  said  that  he  believed  the  witness  would  have  been  present,  but 
for  the  defendant  tampering  with  her,  and  characterized  her  as  the  plain- 
tiffs strongest  witness,  the  court  held^  that  the  remarks  of  plaintiff's 
counsel  were  calculated  to  prejudice  the  minds  of  the  jury  against  the 
defendant  and  a  new  trial  should  have  been  granted. 

The  facts  appear  in  the  opinion. 

Frank  H.  Miller  and  J.  S.  &  W.  T.  Davidson,  for  plaintiff 
in  error. 

Twiggs  &  Verdery,  for  defendant  in  error. 

Himinons,  J, — Randall  and  his  wife  sued  the  railroad  com- 
ply for  damages  sustained  by  reason  of  Mrs.  Randall  being- 
thrown  from  a  horse  car,  and  they  recovered  a  verdict  against  the 
company.  A  motion  for  a  new  trial  was  made  upon  the  several 
grounds  set  out  therein,  which  will  be  found  in  the  official  report. 

I-  There  was  no  error  in  excluding  the  affidavit  made  by 
Miss  Klotz  shortly  after  the  alleged  injury  to  Mrs.  Randall.  It 
was  not  attached  to  her  depositions  as  a  part  of    her  answers 

I*  For  report  of  the  first  appeal  in  this  case,  see  p.  394,  ante. 
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thereto,  and  was  offered  as  independent  evidence,  she  having  tes- 
tified that  the  statements  therein  were  true.  If  admissible  at  all, 
the  affidavit  should  have  been  attached  to  her  depositions  and 
returned  with  them  by  the  commissioner  appointed  to  take  them. 

2.  There  was  no  error  in  excluding  the  testimony  of  the  presi- 
dent of  the  company  as  to  the  degree  of  care  exercised  by  the 
officers  of  the  company  prior  to  this  accident  in  the  selection  of 
drivers.  The  question  at  issue  was  whether  the  driver  was  negli- 
gent upon  that  particular  occasion. 

3.  Nor  was  there  any  error  in  excluding  the  testimony  of  a 
witness  upon  a  former  trial,  as  complained  of  in  the  third  ground 
of  the  motion.  The  proof  as  to  his  death  or  inaccessibility  was 
not  sufficient. 

4.  There  was  no  error  in  admitting  in  evidence  on  redirect 
examination  of  plaintiff  the  depositions  of  Annie  L.  Young,  as 
complained  of  in  the  fourth  ground  of  the  motion,  the  objection 
thereto  being  that  it  was  not  in  rebuttal.  Whether  in  rebuttal  or 
not,  it  was  within  the  discretion  of  the  court  to  allow  it,  and  we 
do  not  think  that  he  abused  his  discretion. 

5.  The  next  ground  complains  that  the  court  refused  to  compel 
two  female  witnesses  to  come  into  court  and  testify,  or  to  continue 
the  case  in  order  that  their  interrogatories  might  be  taken.  Under 
the  facts,  as  stated  in  this  ground  of  the  motion,  we  do  not  think 
the  court  erred  in  refusing  to  compel  the  two  females  to  attend 
court,  or  in  refusing  to  continue  the  case,  that  their  interrogatories 
might  be  taken.  It  was  not  shown  to  the  court  in  a  proper  manner 
what  the  witnesses  would  testify,  or  the  materiality  of  that  testi- 
mony. This  not  being  done,  the  court  was  right  in  refusing  to 
compel  the  witnesses  to  attend,  and  in  refusing  to  continue  the 
case.  We  do  not  agree  with  the  court,  however,  in  the  reason 
assigned  by  him  for  not  compelling  the  attendance  of  the  wit- 
nesses. We  think  every  court,  in  the  furtherance  of  justice,  has 
a  right  to  compel  any  witness  within  its  jurisdiction  to  attend 
court  and  testify.  In  the  case  of  female  witnesses,  we  think  that 
some  good  reason  should  be  shown  to  the  court  why  it  is  neces- 
sary for  the  females  to  attend  in  person,  what  they  will  testify, 
and  the  materiality  of  their  testimony.  If,  upon  this  showing,  the 
court  is  satisfied  that  it  is  necessary,  in  the  furtherance  of  justice, 
for  the  female  witnesses  to  attend  court,  he  should  issue  an  order 
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requiring  them  to  attend  and  testify  in  the  case.  The  statute 
does  not  exempt  females  from  attendance  upon  court ;  it  simply 
pcnnits  their  interrogatories  to  be  taken.  But  while  this  is  true, 
this  provision  of  the  statute  should  be  followed,  unless  it  is  shown 
to  the  court  that  it  is  necessary  to  have  the  personal  attendance 
(rf  the  witnesses. 

6.  The  sixth  ground  of  the  motion  recites  that  in  the  argument 
before  the  jury,  defendant's  counsel  stated  that  they  had  heard 
ffhat  had  transpired  in  reference  to  Mrs.  Bunch's  testimony ;  that 
he  was  unable  to  say  what  effect  that  testimony  would  have  had, 
but  desired  to  call  the  attention  of  the  jury  to  the  fact  that 
defendant  and  its  counsel  had  done  everything  in   their  power, 
as  the  jury  saw,  to  have  her  brought  into  court,  as  they  deemed 
it  of  great  importance  to  have  had  her  present.     In  conclusion, 
counsel  for  plaintiflTs  said  to  the  jury  that  they  also  were  anxious 
to  have  had  Mrs.  Bunch's  testimony  before  them,  she  and  Mrs. 
Rivers  being  the  most  important  witnesses  they  had ;  that  in  his 
(counsel's)  opinion,  but  for  the  unwarrantable  interference  on  the 
part  of  Mosher  (the  defendant's  superintendent)  with  the  witness, 
Mrs.  Bunch,  he  had  no  doubt  she  would  have  kept  her  promise 
and  would  have  been  in  court  promptly  that  morning ;  that  the 
methods  employed  to  keep  the  witnesses  away  were  reprehensible 
in  the  extreme ;   that  he  exonerated  his  friend,  the  president  of 
defendant,  of  any  responsibility,  but  charged  it  on   Mosher,  the 
superintendent ;  and  that  but  for  this  tampering  with  the  witness, 
he  believed  that  she  would  have  been  present.     Here  defendant's 
counsel  stated  that  there  was  no  evidence  to  warrant  the  state- 
ment that  Mosher  had   tampered   with  the  absent  witness ;    to 
which  plaintiflTs  counsel  replied  that  he  did  tiot  claim  that  there 
was  any  such  evidence,  but  simply  drew  an  inference  from  what 
had  transpired  before  the  court  and  jury.     The  court  said  he  did 
flot  think  counsel  was  authorized  to  make  the  statement  without 
evidence;  upon  which  plaintiff's  counsel  withdrew  the  statement, 
^d continuing  said  to  the  jury:   "At  all  events,  gentlemen,  I 
Wieve  before  high  heaven  that  if  Mr.  Mosher  had  not  paid  this 
W  to  our  witness  this  morning,  she  would   have  fulfilled  her 
I^mise  and  would  have  come  to  court  and  testified  in  the  case. 
ft  would  be  improper  for  me  to  say  what  she  would  have  testified 
^1  but  we  deemed  her  testimony  important,  in  fact,  our  most 
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important  witness,  and  were  very  anxious  to  have   her  present." 
We  think  the  court  erred  in  refusing  to  grant  a  new  trial  upon 
this  ground.     We  think  the  remarks  of  counsel  for  the  plaintiffs 
in  his  concluding   speech   to  the   jury  were  calculated   to  and 
doubtless  did  prejudice  the  minds  of  the  jury  against  the  de- 
fendant    The  charge  was  positively  and  distinctly  made  that  the 
superintendent  of  the  defendant  had  tampered  with  the  plaintiff's 
witness  and  had  prevailed    upon  her   not  to  attend  court  and 
testify.     Although,  when  corrected  by  the  court,  counsel  with- 
drew the  statement,  he  asserted  afterwards  that   he    "believed 
before  high  heaven  "  that  if  Mosher  had  not  paid  this  visit  to 
his  witness,  she  would  have  fulfilled  her  promise  and  have  come 
to  court  and  testified  in  the  case ;  that  her  testimony  was  most 
important;    in    fact,    she   was  the   most    important   witness   he 
had,  and  he  was  anxious  to  have  had  her  appear.      There  was 
not  a  scintilla  of  testimony,  so  far  as  this  record  discloses,  that 
Mosher  had  tampered  with  the  witness.     There  was  nothing  to 
authorize  such  a  statement  save  the  charge  made  by  counsel  in 
the  morning,  not  under  oath,  that  Mosher  had  tampered  with  the 
witness,  which  was  denied  by  defendant  in  like  manner.      The 
defendant  also  sought  to  introduce  Mosher  as  a  witness  to  testify 
under  oath  for  the  purpose  of  refuting  the  imputation  cast  upon 
him  and  his  company.      This  was  refused  by  the  court     It  is 
insisted,  however,  that  defendant's  counsel  was  also  out  of  order 
in  his  remarks  to  the  jury  which  are  quoted  above,  and  that  there- 
fore   plaintiff's   counsel   was  entitled  to    reply.       We   think  the 
remarks  of  defendant's  counsel  were  iniproper,  but  do  not  think 
they  justified  plaintiff's  counsel  in  his  remarks.     If  he  had  con- 
fined himself  to  a  strict  reply  to  the  remarks  of  defendant's  coun- 
sel, and  insisted  only  that  he,  too,  desired  the  presence  of  the  wit- 
ness, this  would  not  have  been  sufficient  to  have  authorized  and 
demanded  a  new  trial  in  this  case.     But  it  will  be  seen  that  he 
went  much  further  in  his   remarks   than  a  simple   reply  to  the 
remarks   of    defendant's   counsel.     He   charged   the   defendant, 
through  its  superintendent,  with  tampering  with  the  witness  and  . 
preventing  her  attendance  upon  the  court.     This  must  have  been 
very  prejudicial  to  the  defendant  in  the  minds  of  the  jury.    Judge 
Thompson,  in  his  most  excellent  work  on  Trials  (vol.  i,  §§  963, 
965),  which  is  instructive  to  both  bench  and  bar,  lays  down  the 
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following  rule:    "  It  is  scarcely  necessary  to  suggest  that,  in  every 
judicial  trial,  a  party  must  present  his  evidence  either  by  the  tes- 
timony of  witnesses  who  are  under  oath,  by  the  exhibition  of 
documents  which  are  competent  under  the  rules  of  evidence,  or 
by  the  exhibition  of  such  material  objects  as  are  connected  with 
the  resgesta  and  speak  with  reference  to  the  issues  on  trial.     He 
cannot  be  permitted  to  present  his  evidence  in  the  form  of  the 
argument  of  his  counsel  to  the  jury,  who  is  not  sworn  to  speak  the 
truth  as  a  witness  in  a  particular  case.     All  courts,  therefore,  unite 
opon  the  conclusion  that  where  counsel,  in  their  argument  to  the 
jury,  make  statements  of  prejudicial  matters  which  are  not  in  evi- 
dence, it  will  afford  ground  for  a  new  trial,  unless  the  error  is  cured 
before  the  cause  is  finally  submitted  to  the  jury,  in  the  manner 
^ted  in  the  preceding  paragraphs.     It  is  a  necessary  part  of  this 
niie  that  the  matters  thus  improperly  stated  by  counsel  to  the 
juf}' in  argument  should,  in  view  of  the  issues  on  trial,  the  status 
of  the  parties,  their  attitude  toward  each  other,  and  the  like  con- 
sidcrations,  be,  in  their  nature,  of  a  tendency  to  prejudice  the  cause 
of  the  opposing  party  in  the  minds  of  the  jurors.     Where  such 
statements,  though  of  matters  not  in  evidence  and  hence  improp- 
eriy  made,  are  immaterial  or  at  least  not  prejudicial,  they  will 
afford  no  ground  for  a  new  trial.    ...  On  this  subject  it  was 
said  by  Fowler,  J.,  in  what  has  come  to  be  regarded  as  a  leading 
<ase:  'The  counsel  represents  and  is  a  substitute  for  his  client; 
™tever,  therefore,  the  client  may  do  in  the  management  of  his 
<ause  may  be  done  by  his  counsel.      The  largest  and  most  liberal 
freedom  of  speech  is  allowed,  and  the  law  protects  him  in  it.     The 
right  of  discussing  the  merits  of  the  cause,  both  as  to  law  and  the 
facts  is  unabridged.     The  range  of  discussion  is  wide.     He  may 
be  heard  in  argument  upon  every  question  of  law.     In  his  address 
to  the  jury  it  is  his  privilege  to  descant  upon  the  facts  proved  or 
admitted  in  the  pleadings ;  to  arraign  the  conduct  of  the  parties ; 
to  impugn,  excuse,  justify  or  condemn  motives,  so  far  as  they  are 
developed  in  evidence,  assail  the  credibility  of  witnesses  when  it 
IS  impeached  by  direct  evidence  or  by  the  inconsistency  or  inco- 
herence of  their   testimony,    their  manner   of    testifying,  their 
appearance  upon  the  stand,  or  by  circumstances.     His   illustra- 
^ons  may  be  as  various  as  the  resources  of  his  genius ;    his  argu- 
^tttation  as  full  and  profound  as  learning   can   make  it;    and 
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he  maj,  if  he  will,  g^ve  play  to  his  wit,  or  wings  to  his  imag- 
ination.    To  this  freedom  of   speech,  however,  there  are  some 
limitations.     His  manner   must  be   decorous.      All  courts  have 
power  to  protect  themselves  from ,  contempt,  and  indecency  in 
words  or  sentences  is  contempt.     This  is  a  matter  of  course  in 
the  courts  of  civilized  communities,  but  not  of  form  merely.     No 
court  can  command  from  an  enlightened  public  that  respect  neces- 
sary to  an  even  administration  of  the  law  without  maintaining  in 
its  business  proceedings  that  courtesy,  dignity  and  purity  which 
characterize  the  intercourse  of  gentlemen  in  private  life.    So,  too, 
what  a  counsel  does  or  says  in  the  argument  of  a  cause  must  be 
pertinent  to  the  matter  on  trial  before  the  jury,  and  he  takes  the 
hazard  of  its  not  being  so.      Now,  statements  of  facts  not  proved 
and   comments  thereon  are   outside  of  the  cause.     They   stand 
legally  irrelevant  to  the  matter  in  question  and  are,  therefore,  not 
pertinent.     If  not  pertinent,  they  are  not  within  the  privilege  of 
counsel.'     Tucker  v.  Henniker,  41  N.  H.  317.    In  1878  this  ques- 
tion came  for  the  first  time  before  the  Supreme  Court  of  Wiscon- 
sin, and   it  was  said   by   Chief  Justice    Ryan,  in  delivering  the 
opinion  of  the  court,  that  it  was  to  the  honor  of  the  bar  that  this 
was  the  case.     The  counsel  who  had  transcended  the  bonds  of 
professional  propriety,  by  commenting  upon  a  supposed  state  of 
facts  not  in  evidence,  was  eminent  at  the  bar  and-  of  high  char- 
acter ;  and  the  observations  of  the  court,  while  not  implying  per- 
sonal censure,  give  for   this  reason  greater  emphasis  to  the  rule 
which  is  laid  down.     The  following  view  was  delivered  from  the 
bench,  in  respect  of  the  limits  of  professional  propriety  in  arguing 
facts  to  juries :      *  The  profession  of   law  is  instituted    for  the 
administration  of  justice.     The  duties  of  the  bench  and  bar  differ 
in  kind,  not  in  purpose.     The  duty  of  both  alike  is  to  establish 
the  truth  and  to    apply    the   law  to  it.      It  is  essential  to  the 
proper  administration  of  justice,  frail  and  uncertain  at  best,  that  all 
that  can  be  said  for  each  party,  in  the  determination  of  fact  and 
law,  should  be  heard.     Forensic  strife  is  but  the  method,  and  a 
mighty  one,  to  ascertain  the   truth  and   the   law  governing  the 
truth.     It  is  the  duty  of  counsel  to  make  the  most  of  the  case 
which  his  client  is  able  to  give  him ;  but  counsel  is  out  of  his  duty 
and  the  right,  and  outside  of  the  principal  object  of  his  profes- 
sion, when  he  travels  out  of  his  client's  case  and  assumes  to  supply 
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Its  deficiencies.     Therefore  it  is,  that  the  nice  sense  of  the  profes- 
sion regards  with  such  distrust  and  aversion  the  testimony  of  a 
lawyer  in  favor  of  his  client.      It  is  the  duty  and  right  of  counsel 
to  indulge    in   all    fair  argument    in    favor  of    the  right  of  his 
client;    but  he  is  outside  of    his  duty  and    his    right  when  he 
appeals  to  prejudice  irrelevant  to  the  case.     Properly,  prejudice 
has  no  more  sanction  at  the  bar  than  on  the  bench.     But   an 
advocate  may  make  himself  the  alter  ego  of  his  client,  and  indulge 
in  prejudice  in  his  favor.     He  may  even  share  his  client's  pre- 
judices against  his  adversary,  as  far  as  they  rest  on  the  facts  in  his 
case.     But  he  has  neither  duty  nor  right  to  appeal  to  the  pre- 
judice, just  or  unjust,  against  his  adversary,  and  deliors  the  very 
case  he  is  to  try.     The  very  fullest  freedom  of  speech,  within  the 
duty  of  his  profession,  should  be  accorded  to  counsel ;  but  it  is 
license,  not  freedom  of  speech,  to  travel  out  of  the  record,  basing 
his  argument  on  facts  not  appearing,  and  appealing  to  prejudices 
irrelevant  to  the  case  and  outside  of  the  proof.     It  may  some- 
times be  a  very   difficult  and  delicate   duty  to  confine  counsel 
to  a  legitimate  course  of  argument     But,  like  other  difficult  and 
delicate  duties,  it  must  be  performed  by  those  upon  whom  the  law 
imposes  it.     It  is  the  duty  of  the  circuit  courts,  in  jury  trials,  to 
interfere  in  all  proper  cases,  of  their  own  motion.      This  is  due 
to  truth  and  justice.     And  if  counsel  persevere  in  arguing  upon 
pertinent  facts  not  before  the  jury,  or  appealing   to  prejudices 
foreign  to  the  case  in  evidence,  exception  may  be  taken  by  the 
other  side,  which  may  be  good  ground  for  a  new  trial,  or  for  a 
reversal  in  this  court.'  "     See,  also,  the  remarks  of  Lumpkin,  J., 
in  Berry  v.   State,  lo  Ga.  511,  522;  Forsyth  v.  Cothran,  61  Ga. 
278.    See,  also,  Mitchum  v.  State,  1 1  Ga.  615,  where  this  point  is 
fully  discussed  by  Judge  Nisbet. 

7.  The  seventh  ground  of  the  motion  has  already  been  consid- 
ered. Nor  do  we  think  there  was  any  error  in  the  eighth  ground 
of  the  motion.  The  meaning  of  the  charge  complained  of  in  this 
ground  is,  we  think,  that  if  the  plaintiff,  Mrs.  Randall,  did  not  exer- 
cise ordinary  care  and  caution,  she  could  not  recover  if  the  com- 
pany was  free  from  negligence ;  but  if  she  was  negligent,  and  the 
company  was  also  negligent,  she  might  recover. 

8.  The  ninth  ground  of  the  motion  complains  that  the  judge 
charged  that  in  a  case  of  this  kind  the  damages  must  be  assessed 
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according  to  the  enlightened  consciences  of  impartial  jurors.  This 
charge  is  correct  where  the  plaintiff  seeks  only  to  recover  for 
injuries  to  the  person  and  for  pain  and  suffering.  If  the  plaintiff 
seeks  to  recover  special  damages,  such  as  expenses  of  nursing, 
physician's  bill,  medicine,  etc.,  it  is  error  to  apply  this  rule  to  that 
character  of  damages.  While  the  declaration  in  this  case  alleges 
special  damages,  it  seems  from  the  record  that  special  damages 
were  not  insisted  upon,  but  that  the  plaintiff  sought  only  to 
recover  for  injuries  to  the  person  and  for  pain  and  suffering.  In 
this  view  of  it,  there  was  no  error  in  giving  the  charge. 

9.  The  tenth  ground  complains  that  the  court  charged  that  any 
pain  and  suffering  or  sorrow  resulting  from  the  miscarriage,  the 
law  says,  is  an  element  of  damage.  We  would  suggest  that  the 
word  "  sorrow  "  be  omitted  from  the  charge  of  the  court  on  the 
next  trial.  It  is  most  too  remote  to  be  considered  an  element  of 
•damage,  unless  it  is  that  sorrow  which  accompanies  the  actual 
injury  and  is  suffered  at  the  time  of  the  miscarriage.  The  loss  of 
a  child  by  a  miscarriage  would  affect  women  so  differently  that  it 
would  be  hard  for  men,  sitting  as  jurors,  to  estimate  it  as  an  ele- 
ment of  damage ;  and  we  therefore  think  it  would  be  better  to 
omit,  in  the  future,  any  instruction  to  the  jury  upon  the  question 
of  sorrow  as  an  element  of  damage.  Pain  and  suffering  give  a 
wide  latitude  to  juries,  and  there  are  very  few  complaints  made 
of  the  smallness  of  the  amounts  found  by  juries  upon  these  two 
elements  of  damage.  Upon  the  question  of  sorrow  being  an  de- 
ment of  damage,  see  5  A.  &  Eng.  End.  of  Law,  42 ;  Bovee  v. 
Danville,  53  Vt.  190. 

10.  We  see  no  error  as  complained  of  in  the  other  grounds  of 
the  motion  not  herein  discussed. 

Judgment  reversed. 
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MCLARIN  V.  THE    ATLANTA    &    WEST    POINT 

RAILROAD  CO. 

Supreme  Courts  Georgia^  May^  1890. 
[Reported  in  85  Ga.  504.] 

JUMPING  FROM  RAPIDLY  MOVING  TRAIN  IS  NEGLIGENCE.— 
A  person  who  boards  a  railway  train  to  assist  friends  to  procure  seats, 
and  without  asking  the  conductor,  who  did  not  know  of  the  person's 
presence,  to  stop  the  train,  jumps  from  it  while  it  is  traveling  at  the  rate 
of  fifteen  miles  an  hour,  is  guilty  of  negligence,  and  cannot  recover 
damages  for  injuries  sustained. 

An  injury  resulting  from  an  attempt  to  alight  from  a  rapidly  moving 
train  will  generally  afford  no  cause  of  action. 

This  case  ia  controlled  by  Coleman  v,  Georgia  R.R.  Co.,  84  G a.  i, 
2  Am.  Neg.  Gas.  429. 

V 

% 

From  Campbell  Superior  Court. 

H.  A.  McLarin  sued  the  railroad  company  for  damages,  and 
on  the  trial  his  evidence  showed  the  following :  On  January  4, 
18S9,  he  went  with  his  daughter  and  two  young  children  to  assist 
them  in  boarding  defendant's  passenger  train,  leaving  Fairbum. 
He  was  sixty-five  years  old.     ITiey  reached  the  depot  nearly  half 
an  hour  before  the  train  arrived,  and  were  standing  on  the  plat- 
form ready  to  go  aboard  as  soon  as  it  stopped ;  and  they  imme- 
diately entered  the  front  end  of  the  passenger  coach  and  found 
seats  near  that  end.     They  had  hardly  become  seated  before  the 
train  started  to  move  off,  and  the  plaintiff  hurried  to  the  door  to 
leave  the  car  and  return  to  his  carriage  and  horses,  which  he  had 
left  in  the  street.     He  reached  the  lower  step  of  the  coach  and 
endeavored  as  carefully  as  he  could  to  alight  while  the  train  was 
m  motion,  but  it  was  going  faster  than  he  thought,  and  as  he 
jumped  he  was  thrown  forward  upon  his  head  against  the  ground, 
turning  a  somersault.     He  arose  and  returned  to  his  carriage,  but 
from  the  effects  of  his  fall  he  sustained  permanent,  serious  and 
painful  injuries,  rendering  him  unfit  to  labor,  though  before  the 
accident  he  was  strong  and  accustomed  to  do  much  work.     He 
thought  he  knew  how  to  jump  from  a  train ;  twenty-nine  years 
Wore,  he  was  a  conductor  on  this  railroad.     According  to  the 
testimony,  the  train  stopped  at  the  station  but  a  very  short  time, 
probably  less  than  a  minute.     It  was  thirty  or  forty  yards  from 
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the  place  where  plaintiff  and  his  daughter  and  the  children  went 
aboard,  to  the  place  where  he  fell.  He  was  holding  to  the  iron 
railing  of  the  coach,  and  jumped  in  the  same  direction  the  train 
was  moving.  He  judged  afterwards  that  it  was  moving  at  the 
rate  of  about  fifteen  miles  an  hour.  He  heard  no  signal  of  **  All 
aboard  "  from  the  conductor,  nor  any  bell,  nor  did  he  see  the  con- 
ductor. These  signals  are  usually  given  when  the  conductor  is 
on  the  outside  of  the  train.  Testimony  showing  the  extent  of 
the  injuries  was  introduced. 

The  court   on    motion   granted   a   nonsuit,  and   the   plaintiff' 
excepted. 

Thomas  W.  Latham,  for  plaintiff. 

Calhoun,  King  &  Spalding,  P.  H.  Brewster  and  C.  W. 
Hartridge,  for  defendant. 

Bleckley,  Ch,  J. — The  plaintiff  went  upon  the  train  with  his 
daughter  and  her  children  to  see  them  seated.     So  far  as  appears, 
the  conductor  did  not  know  of  his  presence  there,  or  of  his  wish 
to  get  off.     He  heard  no  signal  given  for  starting  the  train,  but 
does  not  prove  that  the  signal  was  not  in  fact  given.     He  left  the 
train,  knowing  it  was  in  motion,  and  undertook  to  alight  when  it 
was  going,  according  to  his  subsequent  estimate,  at  fifteen  miles 
an  hour.    Most  probably  this  estimate  is  too  high,  but  the  import- 
ant fact  is  that  the  speed  was  unsafe,  and  so  obviously  unsafe  that 
he  should  not  have  incurred  the  risk  of  attempting  to  get  off 
without  waiting  to  see  the  conductor  and  have  the  train  stopped. 
He  owed  that  duty  both  to  himself  and  the  railroad  company, 
inasmuch  as  he  must  harve  known  he  was  exposing  himself,  and 
the  conductor  did  not  know  of  his  exposure.     Granting  that  the 
company  was  in  fault  for  starting  the  train  too  soon,  it  seems  to 
us,  as  it  did  doubtless  to  the  court  below,  that  the  plaintiff  could 
have  avoided  the  consequences  by  the  exercise  of  ordinary  care. 
We  think  the  case  is   controlled  in   principle   by   Coleman  v^ 
Georgia  R.R.  Co.,  decided  at  the  last  term,  84  Ga.  1.(1) 

There  was  no  error  in  granting  a  nonsuit 

Judgment  affirmed. 

I.  See  report  of  this  case  on  p.  429,  ante. 
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PATERSON  V.  THE  CENTRAL  RAILROAD  AND 

BANKING  CO. 

Supreme  Courts  Georgia^  J^^y^  1890. 
[Reported  in  85  Ga.  653.] 

PASSENGER  GOING  ON  PLATFORM  OF  CAR  BEFORE  STATION 
IS  REACHED  AND  INJURED,  GUILTY  OF  NEGLIGENCE.— In 
an  action  for  injuries,  where.it  was  alleged  in  the  declaration  that  the  pas- 
senger car  in  which  plaintiff  was  being  carried  was  attached  to  a  number 
of  freight  cars,  that  caused  the  train  to  become  of  great  weight,  and 
when  plaintiff  went  on  the  platfonn  of  the  car  to  be  ready  to  alight  at  a 
crossing  near  the  station  that  the  train  was  approaching  at  a  low  rate  of 
speed,  the  engineer,  because  of  the  weight  of  the  train,  put  on  a  great 
force  of  steam,  by  which  a  jerk  was  given  to  the  train,  and  plaintiff  was 
thrown  to  the  ground  and  injured,  it  was  heldy  that  the  plaintiff's  own 
negligence  was  the  cause  of  the  injuries,  and  a  demurrer  to  the  declara* 
tion  was  properly  sustained. 

From  Burke  Superior  Court. 

Action  by  Paterson  against  the  railroad  company  for  damages; 
his  declaration  alleging,  in  brief,  as  follows :  On  the  night  of  May 
4, 1889,  plaintiff  secured  of  defendant  passage  over  its  railroad 
from  Augusta  to  Waynesboro,  paying  the  regular  charges  there- 
for. After  the  car  provided  for  his  conveyance  and  into  which  he 
tntered  had  left  the  passenger  depot  at  Augusta,  the  defendant, 
while  yet  in  that  city,  attached  said  passenger  car  to  a  large  num- 
ber of  freight  or  box  cars,  and  then,  the  train  being  made  up, 
started  on  the  down  trip.  Owing  to  the  length  and  weight  of  the 
train  and  insufficient  steam-power  for  rapid  transit,  the  trip  was 
slow  and  tedious.  When  nearing  Waynesboro  and  within  two 
hundred  or  three  hundred  yards  of  the  depot  there,  the  station 
was  called  in  the  usual  way ;  whereupon  plaintiff,  being  without 
haggage  and  knowing  that  the  train  would  cross  Whitaker  Street 
before  it  reached  the  depot,  upon  which  street  plaintiff  resided, 
went  out  upon  the  platform  of  the  car  with  the  purpose  of  alight- 
ing at  the  Whitaker  Street  crossing.  The  train  was  then  moving 
slowly  and  at  a  uniform  rate  of  speed,  so  that  there  was  absolutely 
nothing  in  his  situation  to  suggest  danger  to  even  the  most  cau- 
tious. As  he  anticipated,  the  speed  of  the  train  gradually 
decreased  as  it  neared  the  crossing,  which  was  within  the  corpo- 
late  limits  of  Waynesboro  and  within  about  one  hundred  yards  of 


446  AMERICAN  NEGUGENCE  CASES. 

the  depot,  where  defendant's  trains  are  accustomed  to   stop  to 
deposit  and  receive  passengers  and  freight,  and  where  it  did  stop 
on  the  night  in  question.     The  plaintiff  could  see  that  the  place 
-where  he  intended  to  leave  the  car  was  clear  of  obstructions,  and 
he  stood  upon  the  steps  of  the  platform  preparatory  to  step  off 
when  the  crossing  should  be  reached.     He  knew^  and  defendant's 
agents  and  servants  on  the  train  must  have  known,  that  by  rea- 
son of  the  low  rate  of  speed  required  of  them  when  nearing  a 
depot  or  public  street  crossing,  especially  within  the  corporate 
limits  of  a  city,  it  was  customary  for  people  to  stand  upon  the 
platform,  preparatory  to  leaving  the  trains ;    and   they  knew  or 
should  have  knoWn  that  it  was  not  unusual,  when  a  train  was 
passing  through  cities,  for  passengers  to  get  on  and  off  at  the 
street  crossings ;    and  plaintiff  had  no  reason  to  apprehend  that 
they  would,  under  such  circumstances,  negligently  imperil  the 
safety  of  passengers.     But  while  he  was  so  standing  upon   the 
steps  of  the  platform  in  the  use  of  all  proper  precaution,  and  as 
the  rear  end  of  the  car  on  which  he  was  standing  reached  the 
crossing,  the  engineer  or  other  servant  of  defendant,  or  other  per- 
son unknown  to  plaintiff,  in  charge  of  or  upon  the  engine,  need- 
lessly, unskillfully  and  negligently  put  on  great  force  of  steam, 
and  the  train  was  jerked  forward  suddenly  and  without  warning, 
whereby  plaintiff  was  thrown  from  his  balance  and  the  right  side 
of  his  head  and  face  came  in  violent  contact  with  the  iron  railing 
to  the  steps  on  platform  or  other  parts  of  the  car,  bruising  and 
wounding  the  same,  and  he  was  stunned  and  thrown  upon  the 
ground,  wounding  and  bruising  him  upon  the  right  shoulder,  and 
the  wheels  of  one  of  the  cars  ran  over  his  right  hand  and  arm, 
mangling  it  so  that  amputation  above  the  elbow  was  necessary'  on 
the  following  day. 

In  another  count  he  alleges  that  when  he  went  upon  the  plat- 
form of  the  coach,  the  train  was  moving  at  a  low  rate  of  speed 
and  was  still  decreasing  in  speed  as  it  neared  the  crossing ;  that 
it  was  not  unusual  for  passengers  to  quit  platforms  under  such 
circumstances  at  street  crossings  in  cities,  and  he  had  no  reason 
to  anticipate  that  defendant's  servants,  at  such  a  time  and  place, 
would  be  guilty  of  gross  negligence,  unskillful  management  of  the 
train  and  disregard  for  the  safety  of  the  passengers ;  but  when  the 
rear  end  of  the  car  had  reached  the  crossing,  and  he  was,  without 
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fault  or  negligence,  in  the  act  or  about  to  leave  the  car,  but  before 
he  had  done  so,  the  train,  by  the  negligence  and  unskillful  man- 
agement of  defendant's  engineer  or  other  person  on  its  engine 
which  was  drawing  the  train,  was  suddenly  jerked  forward  without 
warning,  and  plaintiff  was  thrown  from  the  steps  violently  to  the 
ground,  injuring  him  as  above  set  forth ;  and  that  this  jerking 
forward,  together  with  other  acts  of  negligence  on  part  of  defend- 
ant hereafter  set  forth,  was  the  sole  cause  of  his  injuries.  He 
couU  not  have  avoided  the  consequence  of  defendant's  negli- 
gence ;  the  situation  occupied  by  him  upon  the  platform  and  the 
steps  was  not  under  the  circumsta^nces  a  perilous  one,  or  sugges- 
tive of  danger  to  his  person ;  and  but  for  the  negligence  and 
nnskillfulness  of  defendant,  he  would  not  have  received  the 
injuries.  The  failure  of  defendant  to  provide  proper  accommoda- 
tion and  facilities  for  conveying  passengers  over  its  railroad  was 
an  act  of  negligence  which  probably  contributed  to  his  injuries  ;, 
for  if,  instead  of  the  train  so  made  up  with  the  passenger  coach 
attached  toa freight  train  of  boxcars  of  great  weight,  the  defend- 
ant had  made  up  a  passenger  train  of  cars  such  as  are  usually 
connected  with  a  train  of  that  character,  with  the  customary 
improvements  and  appliances  for  controlling  the  same,  as  it  was  its 
duty  to  do  under  the  law,  having  exacted  of  plaintiff  full  fare  for 
such  service,  then  such  a  train  would  have  been  more  manageable; 
slacks  in  the  couplings  would  have  been  impossible ;  the  steam 
power  would  have  been  sufficient  to  maintain  a  uniform  rate  of 
speed,  and  the  jerk,  which  was  the  immediate  cause  of  plaintiff's, 
injury,  would  not  have  occurred  even  with  the  unskillful  engineer- 
^g-  By  reason  of  defendant's  negligence  in  failing  to  provide 
accommodation  and  facilities  for  passenger  travel,  and  of  the 
^^ligence  and  unskillful  management  of  its  engineer,  servants  or 
other  persons  on  the  engine,  in  the  running  of  the  cars,  plaintiff 
^been  damaged  $25,000,  for  which  he  brings  suit. 

The  action  was  dismissed,  on  demurrer,  on  the  following  grounds: 
I-  The  declaration  is  not  sufficient  in  law.  2.  It  sets  forth  no* 
^^se  of  action  against  defendant.  3.  It  does  not  show  that 
defendant's  agents  or  servants  failed  to  exercise  extraordinary  care 
^d  diligence  in  the  premises.  4.  It  shows  that  plaintiff's  injury 
*as  caused  by  his  own  negligence.  5.  It  shows  that  if  there  wasi 
any  negligence  on  part  of  defendant,  plaintiff  could,  by  the  exer- 
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cise  of  ordinary  care,  have  avoided  the  consequences  thereof.  6. 
And  it  shows  that  he  was  guilty  of  such  negligence  as  will  neces- 
sarily de.f eat  his  right  to  recover.     The  plaintiff  excepted. 

Twiggs  &  Verdery  and  P.  P.  Johnston,  for  plaintiflT. 

Lawton  &  Cunningham  and  J.  J.  Jones  &  Son,  for  defendant 

Blandford,  J. — ^The  plaintiff  in  error  brought  his  action 
against  the  defendant  in  error,  and  upon  demurrer  to  the  declara- 
tion the  court  sustained  the  demurrer ;  whereupon  the  plaintiff, 
Paterson,  excepted  and  says  this  was  error.  The  injury  complained  ^. 
of  by  the  plaintiff  in  error  was  caused  by  his  own  fault  or  negli- 
gence, and  not  by  the  fault  or  negligence  of  the  company.  So  we 
think  the  court  committed  no  error  in  sustaining  the  demurrer  in 
this  case. 

Judgn^ent  affirmed. 

BARNETT   v.   EAST  TENNESSEE,  VIRGINIA  <& 

GEORGIA  RAILWAY  CO. 

Supreme  Court ^  Georgia  y  November ^  1891. 
[Reported  in  87  Gau  766.] 

i^jegligence  of  plaintiff  in  getting  off  moving  train- 
no  CAUSE  OF  ACTION.— A  declaration  alleging  that  the  conductor 
of  a  passenger  train  agreed  with  plaintiff  to  stop  the  train  for  him  to 
get  off  at  a  point  where  there  was  no  regular  station,  but  at  which 
defendant's  road  crossed  another  railroad  at  grade,  that  plaintiff  paid  his 
fare  to  this  point,  and  that  on  reaching  the  same  the  train  only  slowed 
up  and  did  not  stop,  so  that  plaintiff,  <'in  order  to  keep  from  being 
carried  beyond  his  destination,  was  compelled  to  get  from  the  moving 
train,"  and  in  so  doing  was  seriously  injured,  does  not  set  forth  a  cause 
of  action,  it  appearing  from  these  allegations  that  plaintiff's  injury  wss 
caused  by  his  own  voluntary  act  in  taking  a  dangerous  risk,  if  the  train 
was  moving  so  rapidly  as  to  make  leaving  it  unsafe,  or,  if  not,  that  the 
injury  must  have  resulted  from  a  mere  accident,  or  from  plaintiff's  own 
carelessness  in  getting  off. 

From  Floyd  Superior  Court  The  facts  appear  in  the  syllabus 
ty  the  court. 

Dean  &  Smith,  for  plaintiff. 

A.  O.  Bacon,  Dorsey  &  Howells,  and  W.  T.  Turnbull,  for 
defendant. 

Syllabus  by  the  Court. — A  declaration  alleging  that  the 
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conductor  of  a  passenger  train  agreed  with  plaintiff  to  stop  the 
train  for  him  to  get  off  at  a  point  where  there  was  no  regular  sta- 
tion, but  at  which  defendant's  road  crossed  another  railroad  at 
^de,  that  plaintiff  paid  his  fare  to  this  point,  and  that  on  reach- 
ing the  same  the  train  only  slowed  up  and  did  not  stop,  so  that 
plaintiff/* in  order  to  keep  from  being  carried  beyond  his  destina- 
tion, was  compelled  to  get  from  the  moving  train/' and  in  so  doing 
was  seriously  injured,  does  not  set  forth  a  cause  of  action,  it  ap- 
pearing from  these  allegations  that  plaintiff's  injury  was  caused 
by  his  own  voluntary  act  in  taking  a  dangerous  risk,  if  the  train 
was  moving  so  rapidly  as  to  make  leaving  it  unsafe,  or  if  not,  that 
the  injury  must  have  resulted  from  a  mere  accident,  or  from  plain- 
tiffs own  carelessness  in  getting  off. 

VVIiere  an  amendment  to  a  declaration  is  offered  and  disallowed 
by  the  court,  it  does  not  constitute  a  part  of  the  record  ;  and  in 
•order  to  have  this  court  review  the  ruling  of  the  court  below  in 
rejecting  such  offered  amendment,  it  should  be  set  out  in  the  bill  of 
exceptions  or  annexed  to  the  same  as  an  exhibit,  properly  authen- 
ticated. Sibley  v.  Mutual  Reserve  Fund  Life  Assoc.,  decided  this 
icnn  (87  Ga.  738). 

Judgment  affirmed. 

MASTERSON    v.    MACON    CITY    &   SUBURBAN 

STREET  RAILROAD  CO. 

Supreme  Courts   Georgia^   February^   1892. 

[Reported  in  88  Ga.  436.] 

<iROSS  NEGLIGENCE  TO  JUMP  FROM  STREET  RAILROAD  CAR 
GOING  RAPIDLY— CITY  ORDINANCE  RESTRICTING  SPEED 
NO  EXCUSE. — It  is  gross  negligence  in  a  passenger  on  a  street  rati- 
fy to  jump  from  the  car  when  it  is  going  at  a  speed  of  twenty  miles  an 
hour,  whether  he  knows  or  does  not  know  that  the  car  is  going  so  fast. 
That  the  city  ordinance  restricted  the  speed  of  the  car  to  seven  miles  an 
hour  would  make  no  difference. 

SUGGESTION  OF  ANOTHER  PASSENGER  TO  JUMP,  MADE  IN 
PRESENCE  OF  CONDUCTOR,  WILL  NOT  JUSTIFY  THE  ACT.— 
The  presence  of  the  conductor,  and  his  silence  on  hearing  another  pas- 
senger tell  the  plaintiff  that  the  car  was  not  going  to  stop  and  he  had 
better  get  off,  will  not  justify  him  in  jumping  from  the  car  and  causing 
his  own  injury. 

Vol.  II.— 29 
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From  Bibb  Superior  Court.    The  facts  are  stated  in  the  syllabus 
by  the  court. 

R.  W.  Patterson,  for  plaintiff. 

ESTES  &  ESTES,  for  defendant. 

Syllabus  by  the  Court. — ^The  action  by  Masterson  against 
the  street  railroad  company  for  personal  injuries  was  dismissed  on 
general  demurrer,  and  the  plaintiff  excepted.      His  declaration 
contains  the  following  allegations:  On  September  8,  1890,  he  was 
a  passenger  on  said  street  railway,  having  paid  his  fare  for  trans- 
portation upon  an  electric  car  thereon  from  Vineville  to  such  point 
in  Macon  as  he  might  desire  to  quit  the  car.     It  is  the  rule  and 
custom  pertaining  on  the  electric  cars  run  upon  said  railway  to 
stop  at  all  street  crossings,  whether  the  conductor  is  notified  to 
stop  or  not,  and  to  stop  at  other  points  when  requested  so  to  do 
by  passengers.     The  car  on  which  he  rode  had  a  conductor,  who 
was  placed  in  charge  of  it  and  of  the  passengers  by  said  corpora- 
tion for  the  purpose  of  stopping  the  car  for  the  exit  of  passengers,, 
and  for  seeing  that  they  were  provided  with  a  safe  and  comfort- 
able method  of  exit.     Plaintiff  entered  the  car  in  company  with 
others,  who,  like  himself,  desired  to  get  off  at  a  certain  named 
street  crossing,  and  one  or  two  of  this  party  notified  the  conduc- 
tor, in  the  presence  and  at  the  request  of  plaintiff,  that  he  and 
others  of  the  party  desired  to  get  off  at  that  point,  and  asked  him 
to  stop  there,  which  notice  was  given  the  conductor  shortly  before 
the  car  reached  said  point,  and  in  abundance  of  time  to  stop  the 
car  thereat.     The  conductor  did  not  stop  the  car,  but  proceeded 
past  said  crossing.     Plaintiff  and  others  of  the  party  with  him, 
and  the  conductor,  were  all  standing  on  the  rear  platform  of  the 
car.     When  it  became  evident  that  the  conductor  would  not  stop^ 
one  of  the  party,  in  the  presence  and  hearing  of  the  conductor, 
standing  immediately  by  him,  said  to  the  plaintiff,  who  was  nearest 
the  place  of  exit  from  the  car,  "  He  is  not  going  to  stop ;   you 
had  better  just  get  off."      The  conductor  made  no  objection  or 
demurrer  thereat.     This  was  between  eleven  and  twelve  o'clock 
at  night,  and  plaintiff  had  no  method  of  ascertaining  the  speed  at 
which  the  car  was  running,  as  it  ran  very  smoothly  over  the  track, 
and  the  surrounding  darkness  did  not  allow  him,  by  a  comparison 
with  passing  objects,  to  judge  of  the  rate  of  speed;  wherefore,  in 
the  utmost  good  faith  and  without  negligence,  exercising  all  the 
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caution  he  could,  under  what  he  believed  to  be  the  instructions  of 
the  conductor,  who  had  heard  him  told  to  jump  off  and  had  not 
warned  him  of  any  danger,  he  jumped  from  the  car,  which,  in 
fact,  was  going  at  a  rate  of  speed  amounting  to  twenty  miles  an 
hour.  He  was  hurled  violently  to  the  ground  and  badly  injured. 
It  was  the  published  rule  and  general  custom  of  the  street  railroad 
company  to  stop  at  all  street  crossings,  or  to  slow  up  to  such  a 
rate  of  speed  as  to  render  it  safe  for  passengers  to  get  off  at  such 
crossings.  The  contract  and  agreement  and  ordinance  by  which 
the  company  was  allowed  to  run  its  cars  through  the  streets  of 
Macon  was,  that  they  should  never  exceed  a  speed  of  seven  miles 
an  hour.  The  plaintiff  was  young  (twenty-seven  years)  and  active, 
and  could  have  jumped  without  injury  to  himself  from  a  car  going 
at  that  rate  of  speed.  He  knew  of  this  regulation  and  of  the 
custom  of  the  company  not  to  run  its  cars  faster  than  seven  miles 
an  hour,  and  did  not  know  or  suspect  that  said  car  was  running 
even  as  fast  as  that,  but  believed  that  it  was  going  slowly,  as  it 
was  at  a  regular  crossing  and  stopping  place ;  and  when  the 
renaark  was  made,  telling  him  to  jump,  he  looked  at  the  conduc- 
tor, who  was  standing  by  litm  and  heard  the  remark,  and,  receiv- 
ing no  intimation  from  him  of  the  danger,  he  jumped  off,  using 
aD  reasonable  afld  ordinary  care  to  prevent  injury  to  himself. 

THE  ATLANTA  STREET  RAILROAD  COMPANY 

V.  JACOBS.  (0 

Supreme  Courts   Georgia^  November^   1891. 

[Reported  in  88  Ga.  648.  ] 

DUTY  OF  STREET  RAILROAD  COMPANY  TO  ALLOW  PASSEN- 
GER  REASONABLE  TIME  TO  ALIGHT  IN  SAFETY. —Where 
the  evidence  of  the  plaintiff  was  that  the  driver  of  the  street  car  stopped 
long  enough  to  let  her  get  to  the  rear  platform  and  get  down  upon  the 
step^but  asshe  was  about  to  step  to  the  ground  and  before  he  had  stopped 
long  enough  for  her  to  get  off,  he  started  the  car  and  she  fell  and  was 
iniared,  a  charge  that  the  duty  of  exercising  extraordinary  care  embraces 
the  duty  of  allowing  a  passenger  reasonable  time  to  alight  in  safety, 
when  the  car  at  the  passenger's  instance  stops  for  that  purpose,  is  not 
error. 

!•  Cited  in  Met.  R.R.  Co.  z/.  Johnson,  90  Ga.  500,  508. 
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loss  of  capacity  to  labor  described  as  pain  and 

SUFFERING  NOT  ERROR  IN  CHARGE.— It  is  not  error  to  describe 
as  pain  and  suffering  a  loss  of  capacity  to  labor  occasioned  by  a  physical 
injury,  nor  is  it  error  to  call  attention  to  it  separately  after  instructing 
the  jury  touching  other  pain  and  suffering. 

From  the  City  Court  of  Atlanta. 

Mrs.  Jacobs  sued  for  damages  from  personal  injuries,  alleg^ing 
that  she  had  a  separate  estate.  The  material  allegations  of  her 
declaration  appear  in  the  opinion. 

Before  the  trial  defendant  moved  to  dismiss  the  case  because 
plaintifT's  husband'  was  not  joined  in  the  suit,  it  appearing  from 
the  declaration  that  she  was  a  married  woman.  This  motion  was 
overruled,  and  this  ruling  is  one  of  the  errors  assigned.  The  jury 
found  for  plaintiff  $3,000.  Defendant's  motion  for  a  new  trial 
was  overruled,  and  it  excepted. 

The  evidence  for  plaintiff  was  to  this  effect:    She  was  quite 
stout,  weighing  165  or  170  pounds.     She  had  twelve  children,  ten 
of  them  at  home.     Her  oldest  child  was  32,  and  her  oldest  child 
at  home  was  28.    Otherwise  her  own  age  did  not  appear.     Before 
she  was  hurt  she  had  been  accustomed  to  doing  most  of  the  sew- 
ing for  the  family,  using  a  sewing-machine,  and  did  all  of  the 
cooking ;  since  she  was  hurt  she  has  had  to  employ  a  servant,  not 
being  able  to  do  the  cooking,  and  she  cannot  use  a  sewing-ma- 
chine.    Her  husband  is  living,  and  there  are  three  children  living 
with  them   over  twenty  years  of  age.      She  boarded   a  car  of 
defendant,  paid  her  fare,  and  when  she  got  to  the  place  at  which 
she  wished  to  stop,  rang  the  bell.   The  driver  stopped  long  enough 
to  let  her  get  to  the  rear  platform  and  get  down  upon  the  step, 
but  as  she  was  about  to  step  to  the  ground,  and  before  he  had 
stopped  long  enough  for  her  to  get  off,  he  started  the  car  and  she 
fell.     Both  her  knees  were  hurt ;    her  right  knee  has  never  got 
well,  and  probably  never  will.     She  suffered  much,  and  still  suffers 
from  the  injury.     She  can  get  about  in  the  house  by  holding  to 
the  walls  and  chairs,  but  cannot  get  around  in  the  yard  without  a 
crutch,  etc.     The  evidence  for  defendant  was,  that  when  plaintiff 
rang  the  bell  the  driver  stopped  the  car,  and  the  plaintiff  went 
out  the  rear  door  and  fell ;  and  that  the  car  was  not  started  nor 
moved  at  all  until  the  driver  went  to  her  and  helped  her  up. 

In  addition  to  the  grounds  that  the  verdict  was  contrary  to 
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law,  evidence,  etc.,  the  motion  for  a  new  trial  alleges  that  the  ver- 
Act  was  grossly  excessive,  and  assigns  error  on  the  following  parts 
of  the  charge  of  the  court : 

"  This  duty  of  exercising  extraordinary  care  embraces  the  duty 
of  allowing  the  passenger  reasonable  time  to  alight  in  safety  when 
the  car,  at  the  passenger's  instance,  stops  for  that  purpose."  Error, 
because  it  imposes  upon  defendant  a  greater  duty  than  that  imposed 
by  law,  the  utmost  duty  imposed  by  law  being,  that  a  reasonably 
safe  place  be  provided  for  alighting,  and  a  reasonable  time  be 
allowed  in  which  to  alight ;  and  after  fully  performing  these 
duties,  the  defendant  was  discharged,  though  the  passenger  failed 
to  alight  in  safety. 

"  And  in  this  case,  if  you  believe  from  the  evidence  that  the 
plaintiff  was  a  passenger  of  the  defendant,  and  that  she  signaled  the 
driver  to  stop,  that  she  might  get  off,  and  the  car  did  stop  for  that 
purpose,  and  that  she  went  on  the  platform  and  upon  the  bottom 
step,  and  was  in  the  act  of  stepping  therefrom  to  the  ground,  the 
car  being  stationary,  and  that  she  was,  by  the  starting  of  said  car 
before  she  had  completely  left  it,  thrown  upon  the  gfround  and 
injured,  the  law  presumes  in  the  first  instance  that  her  injuries 
were  the  result  of  defendant's  negligence."  Error,  because  the 
presumption  of  law  was  simply  that  defendant  was  negligent,  and 
after  this  presumption  arose,  the  burden  of  proof,  as  to  her  injur- 

• 

les,  was  still  upon  the  plaintiff  ;  the  presumption  required  rebut- 
ting proof  upon  the  part  of  defendant  as  to  the  manner  of  the 
accident,  and  in  no  way  extended  to  its  results. 

"A  physical  injury  which  destroys  or  impairs  the  power  of  a 
human  being  to  labor  is  an  actionable  injury,  and  this  is  true 
though  the  person  injured  should  be  a  married  woman.  A  phys- 
ical injury  which  impairs  the  capacity  of  a  married  woman  to 
labor  is  classified  by  the  law  with  pain  and  suffering.  It  is  not  to 
be  measured  by  pecuniary  earnings,  for  such  earnings,  as  a  gen- 
eral rule,  belong  to  the  husband,  and  the  right  of  action  for  their 
loss  is  in  him,  but  the  wife  herself  has  such  an  interest  in  her 
working  capacity  as  that  she  can  recover  something,  in  a  proper 
case,  for  its  impairment,  and  what  she  is  allowed  ought  to  be  more 
or  less  according  to  the  nature  of  the  injury  and  the  length  of 
time  during  which  the  pain  and  deprivation  is  likely  to  continue. 
Under  such  circumstances  there  is  no  known  rule  of  law  by  which 
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witnesses  can  give  you  in  dollars  and  cents  the  amount  of  injury, 
but  this  is  left,  as  I  have  remarked,  to  the  enlightened  conscience 
of  the  impartial  jurors."  Error,  because  in  this  case  the  plaintiff 
could  only  recover  for  pain,  and  in  the  preceding  section  the  court 
charged  fully  upon  this  branch  of  the  case.  The  destruction  of 
the  power  of  labor  was  not  a  separate  item  for  which  a  recovery 
could  be  had ;  it  was  but  one  element  of  pain.  By  giving  this 
section  in  charge  the  court,  in  eifect,  allowed  a  double  recovery 
for  the  same  thing,  and  the  jury  promptly  took  advantage  of  the 
opportunity,  as  shown  by  the  amount  of  the  verdict.  The  impair- 
ing of  plaintiff's  working  capacity  was  not  an  element  of  dam- 
ages. If  proper  at  all,  it  should  have  been  submitted  under  the 
head  of  pain. 

John  L.  Hopkins  &  Son,  for  plaintiff  in  error. 

Hoke  &  Burton  Smith  and  W.  H.  Rhett,  for  defendant  in 
error. 

Bleckley,  Ch«  J. — i.  The  contention  of  the  learned  counsel 
for  the  railroad  company  is,  that  it  was  error  to  submit  the  impair- 
ment of  the  power  of  a  married  woman  to  labor  as  a  distinct  ele- 
ment of  damage,  and  allow  her  to  recover  for  it.  He  insists  that 
this  damage  was  not  sued  for,  and  that  in  another  part  of  the 
charge  of  the  court  the  entire  subject  of  pain  was  dealt  with; 
hence  the  jury  were  allowed  to  give  for  impairment  of  her  power 
to  labor  what  they  pleased,  even  though  it  were  greatly  more  than 
her  husband  would  be  entitled  to  recover  were  he  the  plaintiff  in 
the  action.  It  is  true  that  it  is  not  expressly  alleged  in  the  declara- 
tion that  the  capacity  of  Mrs.  Jacobs,  the  plaintiff  in  the  court 
below,  to  labor,  was  impaired,  but  a  definite  injury  to  her  person 
is  alleged  and  described  which  incapacitated  her  to  walk  without 
the  aid  of  crutches.  An  injury  which  disables  one  from  walking 
without  crutches  necessarily  impairs  to  some  extent  ability  to 
labor.  It  follows  that  such  impairment  is  embraced  by  necessary 
implication  in  what  the  declaration  alleges.  The  injury  sued  for 
being  one  which  incapacitated  the  plaintiff  to  walk  without 
crutches,  and  consequently  one  which  impaired  her  ability  to  labor, 
compensation  for  this  impairment  of  her  physical  perfection  was 
a  part  of  the  redress  for  which  the  action  was  brought  and  to 
which  the  plaintiff,  when  she  verified  by  evidence  the  case  set  out 
in  her  declaration,  was  entitled.  According  to  the  declaration,  the 
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plaintiff  "was  thrown  violently  to  the  ground,  striking  her  knees 
on  the  stone  pavement  of  the  street ;  the  fall  caused  great  pain 
and  suffering  and  injury ;  she  will  always  suffer  from  said  injury, 
and  her  capacity  for  enjoyment  has  been  greatly  lessened ;  her 
knees  were  very  much  bruised,  and  the  bones  much  injured ;  she 
has  been  compelled  ever  since  to  remain  under  the  treatment 
of  suigeons ;  she  has  been  confined  to  her  bed  six  weeks,  and 
has  been  unable  to  walk  at  all  since  the  occurrence,  except  on 
crutches;  the  injury  to  her  knee  is  permanent,  and  she  will  be 
compelled  to  use  crutches  all  her  life ;  she  has  been  put  to  great 
expense  and  suffering  on  account  of  said  injuries,  and  has  been 
entirely  unable  to  care  for  herself."  She  claims  damages  in  the 
sum  of  $15,000. 

2.  Grant  that  the  entire  subject  of  pain  was  dealt  with  in  a  pre- 
vious part  of  the  charge  of  the  court,  the  jury  could  not  have 
understood  from  the  instructions  added  on  the  subject  of  impaired 
power  to  labor  that  they  were  to  g^ve  double  damages  for  pain 
and  suffering.     On  the  contrary,  they  must  have  understood  that 
the  general  instructions  related  to  pain  other  than  that  discussed 
in  the  special  instruction.    It  seems  to  us  that  the  loss  or  material 
impairment  of  any  power  or  faculty  is  matter  for  compensation 
irrespective  of  any  fruits,  pecuniary  or  otherwise,  which  the  exer- 
cise of  the  power  or  faculty  might  produce;  and  irrespective,  also, 
of  any  conscious  pain  or  suffering  which  the  loss  or  impairment 
might  occasion.    Every  person  is  entitled  to  retain  and  enjoy  each 
and  every  power  of  body  and  mind  with  which  he  or  she  has  been 
endowed,  and  no  one,  without  being  answerable  in  damages,  can 
wrongfully  deprive  another  by  a  physical  injury  of  any  such  power 
or  faculty,  or  materially  impair  the  same.     That  such  deprivation 
or  impairment  can  be  classed  with  pain  and  suffering  was  ruled  by 
this  court  in  Powell  v.  Railroad  Co.,  77  Ga.  200;  and  inasmuch  as 
enforced  idleness  or  diminished  efficiency  in  offices  of  labor  is  cal- 
culated to  give  rise  to  mental  distress,  it  is  not  error  to  describe 
the  thing  by  its  effects  and  call  it  pain  and  suffering.     But  it  need 
not  be  so  called  necessarily,  and  consequently  it  was  not  mislead- 
ing for  the  court  to  treat  of  it  separately  as  a  subject-matter  for 
compensation  in  damages,  althougl^  the  plaintiff  was  a  married 
woman.     Touching  this  element  of  her  case,  the  measure  of  dam- 
^es  would  be  neither  more  nor  less  than  that  which  the  law  rec- 
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ogrnizes  for  pain  and  suffering.  There  is  no  standard  but  the  en- 
lightened conscience  of  impartial  jurors. 

The  other  points  made  by  the  record  were  not  argued  by  coun- 
sel ;  and  if  they  embrace  any  error,  we  have  been  unable  to  dis- 
cover it. 

Judgment  affirmed. 

HOUSTON  V.  THE  GATE  CITY  STREET   RAIL- 

ROAD  00. 

Supreme  Courts  Georgia^  May^  1892. 

[Reported  in  89  Ga.  272.] 

EXCLUSION  OF  EVIDENCE  OF   SIMILAR   INSTANCES   ON   PRE- 
VIOUS OCCASIONS,  WHEN   ERROR.— Whether   a    person    who 
attended  a  child  in  boarding  a  street  car  on  a  particular  occasion,  for 
the  purpose  of  placing  upon  the  car  small  packagres,  which  the  child  was 
to  have  in  charge,  had  frequently  before  done  the  same  thing,  at  the 
same  place,  when  the  same  driver  of  the  car  was  on  duty,  b  admissible 
evidence  as  tending  to  show  that  the  person  on  this  particular  occasion 
intended  to  get  off  after  depositing  the  packages,  as  she  had  done  on  the 
previous  occasions,  and  did  hot  intend  to  remain  on  board,  so  as  to 
justify  the  driver  in  starting  the  car  suddenly,  while  she  was  engaged  in 
getting  off ;   it  being  the  duty  of  the  driver  (there  being  no  conductor) 
to  take  notice  of  all  persons  entering  the  car,  his  knowledge  that  the 
plaintiff   did  enter  it  in  this  instance  might  be  inferred;  and  if  he 
knew  that  she  had  withdrawn  from  the  car  and  alighted  in  numerous 
previous  instances  under  like  circumstances,  it  could  be  inferred  that  he 
knew  or  ought  to  have  known  that  such  was  her  intention  on  the  occa- 
sion in  question. 

The  court  erred  in  excluding  evidence  of  the  previous  instances,  and 
consequently  in  granting  a  nonsuit. 

From  the  City  Court  of  Atlanta.  The  facts  appear  in  the  syl- 
labus by  the  court. 

Westmoreland  &  Austin,  for  plaintiffs. 

John  L.  Hopkins  &  Son,  for  defendant. 

Syllabus  by  the  Court. — An  action  was  brought  by  Lucre- 
tia  Houston  and  her  husband  against  the  street  railroad  company 
for  damages  arising  from  personal  injuries  to  her.  A  nonsuit  was 
granted,  and  upon  this  ruling  is  the  main  assignment  of  error. 
Exceptions  were  taken  also  to  the  rejection  of  testimony, and  these 
will  be  noted  further  on. 
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The  declaration  alleged  that,  about  six  o'clock  in  the  afternoon 
of  March  29,  1 890,  Lucretia  Houston  was  on  the  defendant's  car 
seating  a  small  boy  with  a  tray  of  provisions  to  be  carried  by  the 
car,  which  it  was  her  custom  and  so  known  to  be  by  the  defend- 
ant's agents  and  servants ;  that  the  driver  of  the  car  stopped  to 
allow  her  to  put  the  boy  and  tray  on  the  car  and  put  his  fare 
in  the  box,  which  was  her  custom  and  which  custom  was  known 
to  defendant's  agents  and  servants ;  and  that,  while  she  was  in  the 
act  of  leaving  the  car  and  before  she  had  put  her  foot  on  the 
street  the  driver,  though  knowing  that  she  was  in  the  act  of  leav- 
ing the  car  and  that  it  was  her  purpose  when  she  got  on  to 
deposit  the  boy  and  tray  and  then  get  off,  instead  of  giving  her 
time  to  leave  the  car,  suddenly  and  violently  started  it  without 
warning  or  notice  to  her,  and  threw  her  into  the  street,  whereby 
she  was  seriously  injured.  The  ground  on  which  the  nonsuit  was 
granted  was,  that  there  was  no  evidence  that  the  driver  in  this 
instance  knew  that  she  intended  to  get  off  before  the  car  resumed 
its  journey,  nor  that  he  knew  she  was  engaged  in  an  attempt  to 
get  off  when  it  did  resume  it. 

In  the  testimony  of  Lucretia  Houston  the  following  appears : 
"I  will  be  47  years  old  on  the  4th  day  of  October,  1891.     On  the 
29th  day  of  March,  1890,  I  was  cooking  for  Lizzie  Alexander  on 
Wheat  street.    She  was  running  a  restaurant,  and  furnished  meals 
to  four  young  men.  .  .  .  The  meals  were  sent  on  Saturday  nights. 
About  6  o'clock  in  the  evening  on  the  29th  of  March,  1890,  I 
waved  down  the  driver  of  a  street  car  in  front  of  the  restaurant, 
for  the  purpose  of  putting  the  buckets  that  contained  the  meals 
and  a  little  boy  .  .  .  about  eleven  years  of  age,  on  the  car.    The 
meals  were  to  be  carried  ...  by  the  little  boy.     I  had  put  these 
meals  and  the  little  boy  on  the  car  once  or  twice  before.     I  had 
put  him  on  mighty  nigh  every  Saturday  evening.     The  Saturday 
evenings  that  I  did  not  put  him  on  Lizzie  Alexander  or  Henrietta 
Perry  did  it     I  went  out  for  that  purpose.     I  knew  the  driver  of 
that  street  car.     He  was  boarding  at  the  restaurant  at  the  time, 
and  I  had  put  the  boy  and  the  buckets  on  that  car  exactly  like  I 
did  that  Saturday  night.     I  was  not  going  to  go  myself,  but  was 
going  to  put  the  boy  on  the  car  and  get  off,  which  was  my  usual 
custom,  and  the  driver  knew  it.     As  I  was  just  leaving  and  was 
about  to  step  down,  the  driver  struck  the  mules  and  they  moved 
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on.     I  was  gettin.^  off  the  back  platform,  the  way  I  went  in  at 
with  the  victuals.     I  waved  him  down  as  he  passed  by  me,  and 
when  he  stopped  I  got  on  at  the  back  end.     He  stopped  the  car 
still  before  I  got  on.     When  I  got  on  I  had  the  bucket  in  my 
hand,  nothing  else.     I  put  the  bucket  and  the  boy  on  the  car,  the 
boy  going  in  ahead  of  me.     I  set  the  bucket  down  in  the  car  and 
turned  to  go  out.     As  I  went  to  make  the  step  down  I  was  thrown 
off  and  injured.  ...  I  put  the  boy  on  the  car  with  the  provisions 
to  send  it  .  .  .  like  I  always  do  on  Saturday  nights,  and  when  I 
turned  round  to  come  out  the  driver  struck  the  mules  and  throwed 
me.  ...  I  had  my  hand  on  the  back  dashboard  and  was  putting 
this  foot  to  the  ground,  and  just  as  this  foot  hit  the  ground  the 
-driver  struck  the  mules,  and  that  throwed  me  off  kind  of  sidewise 
like.     The  right  foot  wai^  on  the  step.  .  .  .  When  I  went  into  the 
car  I  had  nothing  on  my  head.     Mr.  Christian  was  driving  the 
car.     He  saw  me  and  I  saw  him.  .  .  .  He  was  driving  it  when  I 
first  went  there  (five  or  six  months  previously),  and  I   had  been 
sending  meals  .  .  .  ever  since  I  had  been  at  the  restaurant    Sent 
them  only  every  Saturday  night.     The  meals  were  generally  put 
on  Mr.  Christian's  car,  No.  5,  nigh  every  time.  ...  I  went  to  put 
the  meals  on  the  car  with  the  buckets,  and  just  as  I  went  inside 
and  made  the  boy  sit  down,  and  as  I  went  to  go  out   and  was  in 
the  act  of  making  the  step  down,  and  put  this  foot  to  the  ground, 
the   driver   struck    the    mules  and  throwed  me  off.     I  had  two 
buckets  and  a  coffee-pot.     I  put  them  down  just  inside  the  door, 
on  the  right-hand  side  of  the  door,  the  side  that  the  restaurant 
was  on.     The  boy  paid  his  fare  himself.     I  saw  him  do  so  before 
I  set  the  buckets   down.     When  he  came  back  to  where  the 
buckets  were  I  was  standing  waiting  at  the  door,  so  I  could  give 
him  the  coffee-pot,  and  when  he  sat  down  I  handed  it  to  him,  and 
turned  round  to  go  out.     I  did  not  sit  down.    There  was  only  one 
•step  from  the  top  to  the  ground.    As  I  left  the  car  my  right  hand 
was  on  the  iron,  the  dashboard,  and  my  left  was  down  by  my  side. 
I  was  just  fixing  to  make  the  step  on  the  ground  when  he  struck 
the  mules.     The  car  just  passed  the  door,  and  I  sig^naled  to  him 
and  he  stopped,  and  then  I  got  on.     Mr.  Christian  was  standing 
on  the  front  part  of  the  car  as  I  got  in  the  back  part.     The  entire 
car  was  between  us.     I  heard  him  when  he  struck  the  mules;  did 
not  hear  him  say  anything  to  them.     Did  not  ring  the  bell;  did 
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not  say  anything  to  him  at  all  to  stop,  because  I  knowed  he 
knowed  I  was  there.  .  .  .  The  car  stood  there  long  enough  for  the 
boy  to  go  and  pay  his  fare  and  come  back.  .  .  .  On  every  occa- 
sion I  sent  the  meals  on  Mr.  Christian's  car.  I  selected  his  car 
because  we  knowed  him,  generally,  better  than  the  rest,  and  he 
has  been  to  his  meals  there  most.  .  .  .  The  car  was  a  shut- up 
car,  made  of  w^ood  and  iron,  door  at  each  end,  glass  windows  in 
each  door ;  both  sides  had  glass  windows.  Could  see  through  the 
car.  I  could  see  the  driver  from  the  back  platform,  and  he  could 
see  from  the  front  platform  to  the  back  platform.  Could  see 
through  from  one  platform  to  the  other." 

In  the  testimony  of  the  little  boy  appear  these  statements : 

"When  Lucretia  stepped  on  the  street  car  she  put  the  bucket 

inside  the   car,  and  when  she  turned  round  to  get  off,  that  man 

struck  the  mules  and  made  them  get  up  and  threw  her  off.  ...  I 

Ti'as  sitting  down  inside  the  car  when  he  struck  the  mules.     I  was 

not  in  there  no  time.     When  I  went  in  I  sat  down.     I  put  in  the 

fare  after  I  sat  down,  in  the  box   next  to  the  driver.  ...   I  had 

been  going  with  the  suppers.  .  .  .  Oii  Saturday  nights  almost  all 

the  year,  and  I  generally  got  on  Mr.  Christian's  car.     It  looked 

like  every  time  when  I  would  go  to  catch  a  car  I  would  catch  his 

<^.     Mrs.  Houston  generally  put  me  on  the  car.     She  would  just 

take  me  by  the  hand  and  lift  me  on   the  car,  and  she  would  put 

the  buckets  and  coffee-pots  on.     On  the  night  the  man  struck  the 

mules  she  did  not  stay  on  the  car  two  minutes.     She  usually  did 

not  stay  there  no  time.  .   .  .  The  car  did  not  stop  after  she  was 

thrown  off.     The  car  was  going  fast  when  she  waved  it  down. 

\\Tien  the  driver  hit  the  mules  they  started  off  fast  and  went  to 

trotting.  .  .  .  The  street  was  lighted.  ...  It  was  an  electric  light 

•  .  .  She  put  me  on  the  car  first ;  helped  me  by  my  hand.     She 

reached  her  hand  in  and  set  the  bucket  and  coffee-pot  down,  and 

she  turned  to   get  off,  and  Mr.  Christian   struck  the  mules  arid 

roade  them  get  up  and  threw  her  off.     She  had  the  bucket  and 

<offee-pot  both  in  her  left  hand.     She  was  standing  on  the  plat- 

iorm.    She  reached  her  left  hand  round  and  put  them  on  the 

floor.    When  I  first  went  in  I  sat  down  and  jumped  up  and  put 

the  nickel  in  the  box.  ...  I  did  not  sit  there  a  minute  before  I 

put  the  nickel  in.  ..." 

Lizzie  Alexander  testified  :   **  On  this  Saturday  night  a  man  by 
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the  name  of  Christian  was  driving  the  car.     She  we  ed  him  dovrtt 
and  stopped  him  and  put  the  boy  on,  and  he  paid  his  fare.      She 
had  the  buckets  in  her  hand.     I  then  turned  round  from  the  door 
and  went  back  into  the  kitchen  after  the  car  stopped,  and  she  put 
the  boy  on,  and  she  did  not  come  right  back,  and  I  needed   her, 
and  I  went  to  the  door  to  see  what  was  the  matter,  and  I  ^'^ent  to 
the  door  and  she   was  leaning   against  the  post,  and   I    asked, 
"What  is  the  matter?"     She  could  not  speak,  and  I  said,  **  VV'hat 
is  the  matter  ?"  and  she  said,  "  Don't  take  hold  of  my  arm  ;   my 
arm  is  hurt."      On  objection  this  last  statement  was  excluded; 
and  the  court  also  refused   to  allow  Lucretia  Houston  to   testify 
what  she  stated  to  Lizzie  Alexander  just  after  Lizzie  had  assisted 
her  into  the  restaurant  and  asked  how  she  was  hurt.     The  plain- 
tiffs insist  that  each  of  these  statements  was  competent  as  part 
of  the  res  gesta. 

The  court  refused  to  allow  Lizzie  Alexander  to  testify   what 
length  of  time  Christian  had  been  driving  defendant's  car.      The 
plaintiffs  contend  that  the  testimony  was  competent  as  a  fact  or 
circumstance  tending  to  show  knowledge  on  the  part  of  defend- 
ant's servant  that  Lucretia  Houston  went  on  his  car  for  a  special 
purpose,  and  intended  to  get  off  before  he  started  the  car.      A 
like  assignment  of  error  is  made  upon  the  exclusion  of  the  tes- 
timony of  the  little  boy,  that  Lucretia  Houston  **  usually  got  on 
and  off  the  hind  end  "  of  the  car.    For  the  same  reason  the  plain- 
tiffs except  to  the  exclusion  of  the  testimony  of  Lucretia  Houston, 
griven  on  cross-examination,  that  the  reason  she  did  not  ring  the 
bell  or  speak  to  the  driver  to  stop  was,  that  she  knew  he  knew  she 
was  on  the  car. 

THE  ATLANTA  &  WEST  POINT  RAILROAD  GO. 

V.  DIGKERSON.  (0 

Supreme  Courts  Georgia y  June,  1892. 
[Reported  in  89  Ga.  455.] 

COMPANY  NOT  LIABLE  FOR  INJURY  TO  PASSENGER  ALIGHT- 
ING FROM  MOVING  TRAIN  LEAVING  STATION.— In  the  absence 
of  a  custom  to  give  signals  for  passengers  to  get  off,  a  railroad  company 
is  not  bound  to  give  any  signal  for  such  purpose,  after  having  stopped 

I.  Cited  in  Poole  v.  Ga.  R.R.  Co.,  92  Ga.  321. 
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its  train  and  kept  it  standing  at  the  station  a  sufficient  time  to  allow  pas- 
sengers to  alight  by  the  exercise  of  ordinary  and  reasonable  diligence  on 
their  part.  If,  after  the  allowance  of  such  time,  a  train  moves  off  with- 
out giving  any  signal,  and  a  passenger  is  then  in  the  act  of  alighting, 
none  of  the  employees  connected  with  the  train  knowing  of  his  delay  or 
of  his  exposed  position,  and  he  b  injured  in  consequence  of  the  move- 
ment of  the  train,  the  company  is  not  liable  for  the  consequences. 

LEAPING  FROM  MOVING  TRAIN  EVEN  WHEN  GIVEN  INSUF- 
FICIENT  TIME  TO  ALIGHT  AT  STATION  IS  NEGLIGENCE. 
— ^If  a  passenger  voluntarily  leaps  from  the  train  whilst  it  is  in  motion 
and  is  injured  thereby,  he  cannot,  as  a  general  rule,  recover  of  the  com- 
pany, although  the  train  may  not  have  been  stopped  at  the  station  long 
enough  to  afford  reasonable  opportunity  to  get  off  in  the  usual  way. 

From  the  City  Court  of  Newnan.      The  facts  appear  in  the 
syllabus  by  the  court. 

P.  H.  Brewster,  for  plaintiff  in  error. 

BiGLEv,  Reed  &  Berry,  L,  N.  Mercier  and  W.  A.  Turner. 
for  defendant  in  error. 

Syllabus  by  the  Court. — ^The  plaintiff  sued  the  railroad 
company  for  dam^es,  alleging  that  he  was  a  passenger  on  its  , 
train  to  a  station  on  its  road,  and  that  when  the  train  arrived  at 
that  station,  he  being  in  the  act  of  getting  off  the  car  and  being 
^U  on  the  platform,  the  train  was  suddenly  started  and  put  in 
motion  with  a  jerk,  without  giving  him  sufficient  time  to  safely 
get  off,  and  without  giving  the  usual  signal  preparatory  to  start- 
ing, whereby  he  was  thrown  to  the  ground  and  seriously  injured 
without  fault  on  his  part.  The  evidence  was  conflicting.  There 
was  testimony  for  the  plaintiff  in  support  of  his  allegations ;  while 
the  testimony  for  the  defendant  tended  to  show  that  the  train  was 
stopped  long  enough  for  all  passengers  to  get  off  who  wished  to 
<lo  so ;  that  the  usual  signal  for  starting  was  given  by  two  short 
blows  of  the  whistle  or  by  ringing  the  bell,  and  that  the  plaintiff 
really  jumped  from  the  door  in  the  side  of  the  baggage  car,  when 
the  train  was  moving  off,  and  shortly  afterwards  stated  that  he 
did  do  so  for  fear  the  train  would  carry  him  on.  There  was  a 
verdict  for  the  plaintiff ;  a  motion  by  the  defendant  for  a  new 
trial  was  overruled,  and  it  excepted.  The  motion  contained  the 
grounds  that  the  verdict  was  contrary  to  law  and  evidence,  and  sev- 
eral grounds  which  alleged  that  the  court  erred  in  the  following 
• 

instructions  in  the  charge  to  the  jury : 
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"If  the  evidence  shows  that  the  plaintiff  was  a  passenger,  hav- 
ing paid  his  fare,  and  was  injured  by  the  failure  of  the  agents  of 
defendant  to  exercise  extraordinary  diligence,  then  plaintiff  would 
be  entitled  to  recover.     Did  the  cars  stop  reasonably  long  enough 
for  the  plaintiff  using  ordinary  diligence  to  alight,  and   was  the 
proper  signal  for  starting  given  before  starting?  If  so,  plaintiff  can- 
not recover.     If  you  find  from  the  evidence  that  the  cars  stopped 
long  enough  for  plaintiff,  under  the  circumstances  surrounding 
him,  oy  using  ordinary  and  reasonable  diligence,  to  get  off,  and 
you  further  find  that  the  proper  signals  to  start  were  not  given 
before  starting  said  train,  and  you  find  from  the  evidence  that  the 
failure  to  give  proper  signals  did  not  contribute  to  the  injury, 
then  the  plaintiff   cannot  recover.     If  proper  signals  were  not 
blown  before  starting,  and   by  reason  of  this  negligence  plaintiff^ 
was  hurt,  he  can  recover.     Defendant  further  says  that, plaintiff 
did  not  get  off  cars  at  the  door  and  platform,  the  usual  and  only 
place  or  means  provided  for  entering  and  leaving  said  cars,  but 
jumped  out  of  the  baggage  car  door.     Well,  gentlemen,  see  how 
this  is.     If  you  find  from  the  evidence  that  the  ^'^ntention  of  the 
defendant  as  to  this  is  true,  then,  gentlemen,  see  whether  a  man 
of  ordinary  prudence  and  care  would  have  thus  jumped  from  the 
car   under  the  circumstances  then  surrounding  him.      The  law 
requires  of  plaintiff  to  use  ordinary  care  and  prudence  in  alight- 
ing, and  if  he  failed  to  do  this,  he  cannot  recover  if  he  was  injured 
thereby.     The  defendant  contends  that  the  plaintiff,  fearing  that 
he  would  be  carried  on,  jumped  off  of  the  cars  while  moving.  What 
do  the  facts  show  as  to  this  ?     If  he  jumped  off,  vras  he  in  the  use 
of  ordinary  diligence  to  do  this  ?     If  he  did  not  use  ordinary  dili- 
gence, he  cannot  recover.     If  plaintiff  used  ordinary  diligence  to- 
alight  and  in  fact  had  not  alighted,  and  while  he  was  in  the  act  of 
getting  off  the  cars  started  without  giving  signal,  and  by  reason 
thereof  he  was  thrown  from  the  cars  and  injured,  he  is  entitled  to 
recover." 
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CENTRAL  RAILROAD  CO.  v.  PHILLIPS. 

Supreme  Court ^  Georgia^  Aprils  1893. 

[Reported  in  91  Ga.  526.] 

DESCRIBING  BOY  FIFTEEN  YEARS  OLD,  WHO  JUMPED  FROM 
A  MOVING  TRAIN,  AS  AN  INFANT  OF  TENDER  YEARS,  IN^ 
JUDGE'S  CHARGE,  IS  GROUND  FOR  REVERSAL.— A  boy  fifteen 
years  of  age  went  upon  a  train  to  speak  to  a  passenger,  and  while  he  was 
upon  the  train  it  started,  and  before  he  could  alight  it  had  attained 
great  speed,  and  having  only  a  little  money  to  pay  his  fare,  which  the 
conductor  took,  the  conductor  threatened  to  arrest  him  and  lock  him  up, 
which  so  frightened  the  boy  that  he  jumped  from  the  train  and  was 
injured.  In  an  action  for  the  injuries  the  judge  in  his  charge  treated 
the  boy  as  an  infant  of  **  tender  years."  Held^  that  in  the-  absence  of 
any  evidence  of  want  of  ordinary  capacity,  this  was  error,  and  a  judg- 
ment on  a  verdict  for  plaintiff  was  reversed. 

BOY  OVER  FOURTEEN  MAY  BE  GUILTY  OF  NEGLIGENCE.— 
As  by  the  law  of  this  State  a  boy  over  fourteen  years  of  age  is  presumably 
capable  of  committing  crime,  he  is  presumptively  chargeable  with  dili- 
gence for  his  own  safety  against  palpable  and  manifest  peril. 

IT  IS  PROPER  TO  SEND  THE  CONDUCTOR  OF  THE  TRAIN  OUT 
OF  THE  COURT  ROOM  DURING  THE  EXAMINATION  OF 
OTHER  WITNESSES.— Plain tiflPs  witnesses  having  been  sent  out  of 
the  court  room  during  the  examination,  it  was  no  abuse  of  discretion  in 
subjecting  the  conductor  to  the  rule  applicable  to  the  sequestration  of 
witnesses. 

From  Bibb  Superior  Court.      The  facts  appear  in  the  opinion. 

R.  F.  Lyon,  for  plaintiff  in  error. 

Dessau  &  BaRTLETT,  for  defendant  in  error. 

Simmons,  J. — ^The  plaintiff,  a  boy  fifteen  years  of  age, 
jumped  from  a  railway  train  which  was  running  at  the  rate  of 
twenty-five  miles  an  hour,  and  broke  his  leg.  He  sued  the  rail- 
road company,  alleging  in  his  declaration  that  he  went  on  the 
train  before  it  started,  for  the  purpose  of  getting  some  keys  from 
bis  sister,  who  was  a  passenger ;  that  the  train  started  while  he 
was  on  it,  and  before  he  could  alight  its  speed  became  so  great 
that  he  could  not  get  out  without  endangering  his  life  or  person ; 
that  when  the  conductor  demanded  his  fare  he  explained  these 
facts,  and  that  he  did  not  have  enough  money  to  pay  his  fare  to 
the  next  station,  but  his  sister  offered  the  conductor  twenty  cents, 
which  the  conductor  took ;  that  the  conductor  then  threatened  to 
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take  him  to  Savannah  and  put  him  in  jail,  and  summoned  the 
brakesman  and  another  member  of  the  train's  crew  for  the  ostensi- 
ble purpose  of  arresting  him  and  locking  him  up  and  carrying 
him  to  Savannah ;  that  the  conductor  by  his  threats  and  acts  so 
frightened  and  alarmed  him,  that,  believing  and  thinking  the  con- 
ductor would  carry  his  threats  into  execution,  he  broke  aivay  from 
the  brakesman  and  the  other  member  of  the  crew,  and  in  order  to 
keep  from  being  locked  up  and  carried  to  Savannah  and  put  in 
jail,  he  jumped  from  the  train  while  it  was  in  rapid  motion  and 
was  injured,  etc.  He  recovered  a  verdict  for  $i,ooo,  and  the 
defendant  made  a  motion  for  a  new  trial,  which  was  overruled 
and  it  excepted. 

1 .  It  appears  from  the  motion  for  a  new  trial,  that  after  all  the 
witnesses  had  taken  the  oath,  and  the  witnesses  for  the  plaintiff, 
in  accordance  with  the  request  of  counsel  for  the  defendant,  had 
been  sent  out  of  the  court-room  so  as  not  to  be  present  during 
the  examination,  the  court,  at  the  instance  of  counsel  for  the 
plaintiff,  sent  out  the  defendant's  witnesses  also.     Counsel  for  the 
defendant  requested  the  court  to  allow  one  of  his  witnesses  to 
remain  in  the  court-room,  as  this  witness  was  the  conductor  and 
stood  in  the  place  of  the  defendant  in  the  case,  and  was  the  only 
representative  of  the  defendant  who  was  acquainted  with  the  facts 
as  they  occurred,  and  counsel  desired  his  assistance  in  the  exam- 
ination of  witnesses  for  the  defendant  as  well  as  for  the  plaintiff. 
The  refusal  of  this  application  is  alleged  to  be  error.   Where  there 
is  an  order  for  the  separation  of  witnesses,  exceptions  therefrom 
as  to  witnesses  not  parties  to  the  case  are  discretionary  with  the 
court.    City  Bank  of  Macon   v,  Kent,   57   Ga.  285,  291.    Under 
the  facts  of  this  case,  the  discretion  of  the  court  was  not  abused  in 
refusing  to  make  the  exception  requested. 

2.  We  think  the  court  erred  in  its  charge  to  the  jury,  in  treat- 
ing the  plaintiff  as  an  infant  of  "  tender  years,"  in  respect  to  the 
care  and  diligence  for  his  own  safety  to  be  required  of  him.  While 
the  jury  could  consider  his  youth  in  determining  whether  the 
alleged  threats  and  menacing  acts  of  the  defendant's  agents  and 
servants  were  calculated  to  and  did  produce  on  his  part  such  fear 
and  excitement  as  to  render  him  in  some  degree  irresponsible  for 
his  own  acts  and  excuse  his  conduct  in  jumping  from  the  train, 
and  while  the  conduct  of  a  boy  of  his  age,  under  such  circum- 


Carrier  of  Persons, 


465 


stances,  is  not  to  be  judged  by  the  same  standard  as  that  of  a 
man,  he  is  nevertheless  held  to  a  higher  degree  of  responsibility 
than  one  whom  the  law  regards  as  an  infant  of  "tender  years."  A 
young  person  of  the  age  of  this  plaintiff  is  presumed  to  be  capable 
<k  realizing  danger  and  of  exercising  the  necessary  forethought 
and  caution  to  avoid  it,  and  is  presumptively  chargeable  with  dili- 
gence for  his  own  safety,  where  the  peril  is  palpable  and  manifest, 
as  it  was  in  the  present  instance.  By  analogy  to  the  provisions  of 
the  penal  code  touching  capacity  for  crime  (§  4294),  this  pre- 
sumption attaches  at  the  age  of  fourteen  years.  Rhodes  v.  Rail- 
road Co.,  84  Ga.  322.  This  is  the  rule  adopted  by  other  courts  of 
h^h  authority.  See  Nagle  v.  Railroad  Co.,  88  Penn.  St.  35  ;  S.  C, 
32  Am.  Rep.  413.  In  Tucker  v.  Railroad  Co.,  124  N.  Y.  308,  the 
principle  of  the  decision  is  the  same,  though  the  age  is  held  to  be 
twelve  years,  that  being  the  age  to  which  the  penal  code  of  New 
York  limits  the  presumption  of  incapacity  for  crime.  The  court 
say:  "While  this  statute  does  not  undertake  to  prescribe, and  does 
not  necessarily  affect  the  rule  to  be  applied  in  civil  actions,  it  sug- 
|[ests  as  asserted  in  the  Nagle  case  {supra)  an  age  to  which  the 
courts  can  with  safety  limit  the  presumption  of  incapacity  on  the 
part  of  an  infant  to  appreciate  the  perils  incident  to  crossing  rail- 
road tracks.  This  presumption  may,  in  a  proper  case,  be  so  far 
overborne  by  evidence  as  to  present  a  question  for  the  jury,  and 
then  the  age  of  the  injured  party  may  doubtless  be  considered  by 
the  jury  in  connection  with  the  facts  indicating  a  lack  of  compre- 
hension of  a  dangerous  situation ;  but  in  the  absence  of  evidence 
tending  to  show  that  an  injured  infant  twelve  years  old  was  not 
qualified  to  understand  the  danger  and  appreciate  the  necessity 
for  observing  that  degree  of  caution  in  crossing  a  railroad  track 
which  an  adult  would,  he  must  be  deemed  sui juris'' 

In  the  present  case  there  was  no  evidence  of  want  of  ordinary 
<apacity  on  the  part  of  the  boy.  Indeed,  the  proof  showed  that 
for  some  length  of  time  before  the  injury,  he  had  been  at  work 
^  a  farm  hand,  plowing,  cutting  cross-ties,  etc.,  and  that  he  was 
^  good  hand  and  did  the  work  of  a  man. 

What  is   said  in   the  decision   quoted  from,  to  the  effect  that 

where  the  presumption  of  capacity  exists  the  minor  is  chargeable 

with  the  same  measure  of  caution  as  an  adult,  of  course  does  not 

apply  where  he  acts  under  the  pressure  of  intimidation  and  incurs 

Vol.  II. — ^30 
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the  risk  in  attempting  to  escape  a  threatened  and  impending^ 
injury  of  another  kind,  as  is  claimed  to  have  been  the  case  here. 
In  such  case  he  is  to  be  treated,  neither  as  an  adult  nor  as  a  child  of 
tender  yeiars,  but  as  a  young  person  whose  mental  and  physical 
immaturity  may  be  taken  into  consideration  and  who  is  charge- 
able with  such  diligence  as,  under  the  circumstances,  might  fairly 
be  expected  of  the  class  and  condition  to  which  he  belongs.  The 
charge  of  the  court  being  inaccurate  and  misleading  on  this  sub- 
ject, we  think  a  new  trial  should  be  granted. 

3.  There  was  no  error  in  admitting  evidence,  and  none  in  the 
charge  of  the  court,  except  upon  the  question  ruled  on  in  the 
preceding  division  of  this  opinion. 

Judgment  reversed. 

THE  AUGUSTA  RAILROAD  CO.  v.  GLOVER.  (O 

Supreme  Court ^  Georgia ^  June^  1^93- 

[Reported  in  92  Ga.  132.] 

GATES  ON  ELECTRIC  CARS  FOR  PROTECTION  OF  PASSENGERS 
IN  ALIGHTING.— An  electric  railway  company  which  has  provided  its 
cars  with  gates  to  prevent  passengers  from  alighting  on  the  side  next  to  a 
parallel  track,  cannot  defend  itself  against  the  charge  of  negligence  in 
not  keeping  one  of  the  gates  closed,  by  the  evidence  of  its  president ''  as 
to  observations  he  had  made  in  reference  to  electric  street  car  lines, 
cable  car  lines,  and  other  street  car  lines  operating  on  double  tracks, 
that  he  had  made  recently  in  various  cities  of  the  United  States,  in  reference 
to  the  use  of  gates  on  the  cars,  and  to  show  that  gates  are  not  used." 

QUESTION  OF  CLOSING  GATES  ON  ELECTRIC  CARS  IS  FOR 
THE  JURY. — Although  there  may  be  no  negligence  whatever  in  the 
failure  of  an  electric  street  railway  company  to  have  gates  to  the  platforms* 
of  its  cars,  for  the  purpose  of  guarding  against  accidents  to  passengers  by 
preventing  them  from  leaving  the  cars  on  the  side  next  to  a  parallel 
track  of  the  same  company,  in  the  street,  yet,  when  a  particular  com- 
pany has  such  gates  to  the  platform  of  its  cars,  not  to  keep  them  closed 
may  or  may  not  be  negligence  in  the  given  instance,  and  this  is  a  ques- 
tion of  fact  for  the  jury. 

INEXPERIENCE  OF  PASSENGER  ON  ELECTRIC  CAR  IS  ADMIS- 
SIBLE IN  EVIDENCE. —The  fact  that  the  passenger  killed  had  never 

I.  Cited  in  A.  &  C.  etc.  R'y  Co.  94  Ga.  30,  36,  on  the  question  of 
v.  Gravitt,  93  Ga.  369,  372.  Dis-  writing  off  a  part  of  damages  givea 
tinguished  in  Mayor,  etc.  v,  Sikes,      by  verdict. 
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before  ridden  upon  an  electric  car,  was  admissible  in  evidence  for  the 
purpose,  at  least,  of  illustrating  the  cause  of  his  failure  to  alight  from  the 
car  in  safety. 

PASSENGER  SHOULD  BE  GIVEN  REASONABLE  TIME  TO  ALIGHT. 
— Although  it  is  the  duty  of  a  street  car  company  to  select  a  reasonably 
safe  place  for  landing  passengers  wherever  it  may  stop  a  car  for  that 
purpose,  yet  if  the  place  be  safe  for  a  passenger  to  get  off  whilst  the  car 
is  at  rest,  the  company  is  not  responsible  for  any  peril  which  the  passen- 
ger incurs,  without  its  fault,  from  attempting  to  alight  after  the  stoppage 
has  terminated  and  the  car  has  been  put  in  motion,  provided  a  reasonable 
time  for  alighting  was  allowed  whilst  the  car  was  at  rest,  and  the  con- 
ductor did  not  know  that  the  particular  passenger  intended  to  get  off  at 
that  place  and  did  not  see  him  attempting  to  get  off  in  time  to  warn  or 
prevent  him  from  so  doing  whilst  the  car  was  in  motion. 

PASSENGER  ALIGHTING  FROM  CAR  WHEN  IT  STOPS  BECAUSE 
OF  AN  OBSTRUCTION.— When  a  car  stops  because  of  an  obstruction 
on  the  track,  and  not  to  afford  any  passenger  an  opportunity  for  getting 
off,  the  company  is  not  responsible  for  the  safety  of  the  place  as  one  for 
getting  off,  whether  the  car,  at  the  time  the  passenger  undertakes  to  do 
so,  be  in  motion  or  at  rest,  the  conductor  not  seeing  the  passenger  or 
being  aware  of  his  purpose  at  the  time  the  attempt  to  get  off  is  made. 

ACTION  BY  MOTHER  FOR  DEATH  OF  SON  NOT  BARRED  BY 
ACTION  BY  FATHER.— It  is  no  bar  to  a  suit  by  the  mother  for  the 
homicide  of  her  minor  son,  that  the  father  has  a  pending  suit  in  which  he 
claims  damage  for  the  loss  of  the  son's  services  up  to  the  time  the  latter 
would  have  arrived  at  his  majority. 

From  the  City  Court  of  Richmond  County. 

On  January  13,  1891,  Mrs.  Glover  sued  the  railway  company 
for  the  killing  of  her  son,  John  C.  Glover,  who  was  alleged  to 
have  been  fifteen  years  and  five  months  old.  The  declaration 
alleged,  that  he  was  single,  and  had  no  child  or  children ;  that  she 
was  dependent  on  him,  and  he  contributed  to  her  support ;  that 
he  boarded  one  of  defendant's  street  cars  propelled  by  electricity 
in  Augusta,  for  the  purpose  of  going  to  the  Georgia  Railroad 
depot,  took  his  seat  and  paid  his  fare ;  that  when  the  car  reached 
a  certain  point  about  opposite  the  Union  Depot,  it  came  to  a  stop 
and  he  got  off  the  car  from  the  rear  platform,  near  to  the  parallel 
street  railroad  track  of  defendant,  at  which  moment  another  of 
defendant's  cars,  running  on  the  parallel  track  in  an  opposite 
direction  to  that  of  the  car  from  which  he  had  just  dismounted, 
ran  over  him,  killing  him ;  that  he  was  not  familiar  with  the 
method  in  which  the  cars  were  run  and  operated ;  that  he  resided 
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in  the.  country  and  had  never  before  ridden  on  said  electric  cars ; 
that  the  approach  of  the  car  which  ran  over  him  was  wholly  unex- 
pected and  unseen  by  him  until  too  late  to  get  out  of  the  way ; 
that  it  was  the  duty  of  defendant's  agents  in  charge  of  the  car  on 
which  he  had  ridden  to  the  depot  to  have  had  closed  the  plat- 
form gate  next  to  the  parallel  track  on  the  rear  end  of  the   car, 
and  to  have  cautioned  and  seen  that  he  did  not  leave  the  car  from 
that  side,  which  duties  they  negligently  and  carelessly  failed  to 
perform ;  that  it  was  also  the  duty  of  defendant's  agents  in  charge 
of  the  car  which  ran  over  him  to  have  slowed  up  as  it  approached 
the  point  where  it  was  to  pass  the  other  car,  which  duty  was  wholly 
disregarded,  the  car  being  actually  run  at  the  time  at  the  rate  of 
twelve  miles  per  hour,  a  rate  not  only  positively  prohibited  by  the 
city  ordinances,  but  which,  in  the  absence  of  such  prohibition, 
would  at  that  locality  have  been  an  act  of  gross  carelessness;  that 
the  motorman  in  charge  of  the  car  that  ran  over  her  son,  at  the 
moment  or  just  before,  was  negligently  engaged  in  a  conversation 
with  the  conductor,  instead  of  being  on  the  lookout  ahead  of  his 
car,  as  was  his  duty. 

1 .  The  defendant  demurred  to  the  declaration  on  the  grounds 
that  it  set  forth  no  legal  cause  of  action,  and  for  failure  to  allege 
certain  things  as  to  which  see  the  first  division  of  the  opinion.  The 
demurrer  was  overruled. 

2,  3.  On  the  overruling  of  defendant's  motion  to  strike  from 
the  declaration  certain  words  as  irrelevant  and  illegal,  and  on 
the  striking  of  a  special  plea  as  to  plaintiff's  non- residence,  the 
opinion  fully  states  the  facts. 

4.  Contemporaneously  with  the  filing  of  the  mother's  suit,  a  suit 
was  filed  by  the  father  for  the  loss  of  the  son's  services  up  to  major- 
ity, alleging  the  same  acts  of  negligence  as  set  forth  in  the  mother  s 
declaration.  Defendant  filed  a  plea  in  abatement,  alleging  that 
the  two  suits  were  for  the  same  cause  of  action,  and  were  incon- 
sistent, and  praying  that  an  election  be  required  as  to  which  of 
the  two  would  be  proceeded  with.  The  father's  suit  was  there- 
upon  dismissed  by  his  counsel,  but  was  renewed  after  verdict  for 
the  plaintiff  in  the  present  case  and  pending  defendant's 
motion  for  a  new  trial ;  and  defendant  filed  an  amendment  to  said 
motion,  setting  forth  these  facts,  and  alleging  that  they  were 
proper  to  be  considered  in  passing  on  the  motion,  because  the 
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father  could  not  be  entitled  to  the  services  of  the  son  and  the  pro- 
ceeds of  his  labor,  and  the  mother  at  the  same  time  dependent 
thereon  for  her  support,  and  the  son  contributing  to  her  support 
within  the  meaning  of  the  law. 

5.  Among  the  grounds  of  the  motion  for  a  new  trial,  error  is 
assigned  on  the  admission,  over  defendant's  objection,  of  testimony 
that  plaintiffs  husband  was  over  fifty  years  old  and  incapacitated 
to  labor  at  times,  and  had  been  completely  so  for  weeks  at  a  time, 
and  when  he  was  not  laid  up  he  was  not  able  to  do  as  much  work 
as  other  men,  all  on  account  of  an  old  wound  which  now  and  then 
broke  out  on  him.  The  objection  was,  that  the  testimony  was 
inelevant  and  illegal,  and  tended  to  prejudice  the  jury. 

6.  Testimony  that  plaintiff  "  received  benefits  from  the  services 
of  this  boy,"  and  that  she  was  "  a  dependent  person,"  was  received 
over  objections.     Defendant  requested  the  court  to   charge    as 
follows,  and  the  refusal  to  do  so  is  assigned  as  error :  "  If  you 
find  from  the  evidence  that  deceased  was  about   1 5  ^   years  old ; 
that  he  lived  at  home  with  his  father  and  mother ;  that  he  had  an 
older  brother  and  some  sisters,  who  also  lived  at  home  and  worked 
on  the  farm,  and  they  all  helped  their  father  in  this  work;  that 
deceased  worked  on  the  farm  with  his  father  and  sisters  and  older 
brother,  as  one  of  the  family,  without  wages,  when  he  could,  and 
helped  his  father  at  other  work  when   he  could ;  and  that  the 
proceeds  of  his  labor,  both  on  the  farm  and  elsewhere  when  he 
worked,  went  into  the  common  lot,  or  was  used  by  the  father  and 
mother,  and  thus  contributed  to  the  help  and  support  of  all  the 
entire  family,  then  I  charge  you  that  the  mother,  under  the  law, 
was  not  substantially  dependent  on  him  for  a  support,  and  you 
should  find  a  verdict  for  the  defendant     Where  a  mother  is  sub- 
stantially dependent    on    a   child  for   support,    and   that   child 
niaterially  contributes  to   her  support,  the   child   stands   in   the 
place  of  and  represents  the  father  or  husband,  so  far  as  he  sub- 
stantially contributes,  in  whole  or  in  part,  to  her  support.     If  you 
find,  in  this  case,  that  the  father  lived  with  his  wife  and  family ; 
that  he  was  the  head  of  such  family,  and  did  all  he  could  to  sup- 
port the  same ;  and  that  deceased  only  aided  and  helped  as  a  son 
would  naturally  do,  and  the  result  of  his  labor  went  for  the  benefit 
of  himself  and  his  father  and  mother  and  other  members  of  the 
family,  then  I   charge  you  that,  under  the  law,  the  plaintiff  was 
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not  substantially  dependent  on  him,  and  you  should  find  for  the 
defendant." 

7,  8.  Assignments  of  error  in  admitting  evidence,  as  to  which 
see  the  opinion. 

9.   Error  is  assigned  on  the  refusal  of  the  court  to  gfive  the  fol- 
lowing in   charge,  as  requested :     ''If  you  find  that  it   was  not 
customary,  at  the  date  of  the  accident,  for  the  gates  of  the  cars, 
on  the  side  next  to  the  parallel  track,  to  be   closed   except  on 
Broad  Street,  and  that  they  were  closed  on  that  street  on  account 
of  the  posts  between  the  tracks,  then  you   may  consider  this  rea- 
son in  passing  on  the  alleged  negligence  of  defendant,  and  if  you 
are  satisfied  that  it  was  not  negligence  to  open  them  while  off  of 
Broad  Street,  you  may  relieve  the  defendant  of  any  negligence 
charged  on  this  account.     If  you  believe  from  the  evidence  that 
the  defendant  was  negligent  in  leaving  open  the  gates  of  the  car 
on  the   side   next   to  the  parallel  track,  and  yet  that  deceased 
saw  it  was  open,  or  by  the  exercise  of  ordinary  care  could   have 
seen  it,  and  after  he  saw  that  the  gate  was  open  he  stepped  off  of 
the  car  while  in  motion  and  on  the  side  of  the  parallel  track,  then 
you  may  consider  this  fact  in  determining  as  to  whether  deceased 
could  have  avoided  the  injury  by  the  exercise  of  ordinary  care; 
and  if  you  believe  he  could,  then  plaintiff   cannot  recover,  and 
you  should  find  for  defendant." 

ID,  II.  Errors  in  the  charge,  as  to  which  see  the  opinion. 

12.  Error  in  not  stopping  Judge  Twiggs,  who  concluded  argu- 
ment for  the  plaintiff,  and  who,  after  stating  that  the  jury  knew  it 
was  not  dangerous  or  negligent  to  get  off  the  street  cars  while  in 
motion,  said  :  *'  Why,  gentlemen  of  the  jury,  I  do  it  myself  every 
day.  I  live  on  the  Hill,  and  when  the  cars  get  opposite  my  gate 
I  just  step  off  of  the  car.  The  cars  do  not  stop,  and  I  don't  ask 
them  to  stop,  and  I  itep  off  when  they  are  going  pretty  fast  at 
that ;  and  there  is  no  more  danger  about  it  than  there  is  in  step- 
ping on  this  floor."     The  court  did  not  hear  these  remarks. 

13.  Error  in  the  charge  quoted  in  the  thirteenth  division  of  the 
opinion. 

1 4.  Other  grounds  of  the  motion  are,  that  the  court  erred  in 
not  charging  the  following  as  requested :  (a)  "  I  charge  you  that 
if  deceased  could  have  seen  the  car  approaching  him  and  avoided 
it  by  the  exercise  of   ordinary   care,    then   the   plaintiff   cannot 
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Tecover."     (b.)  "I  charge  you  that  if  you  find  from  the  evidence 
that  deceased  got  on  the  car  to  go  to  the  Union  depot;  that  the 
car  stopped  at  the  usual  place  of  stoppage  to  let  passengers  off  at 
saidde]>ot;  that  it  moved  on  and  that  deceased  left  said  car  at  a 
point  beyond  the  stopping  place,  and  on  the  side  next  to  the  par- 
cel tracks  and  while  the  car  was  in  motion,  then  you  may  con- 
ider  these  facts  in  passing  on  the  question  as  to  whether  deceased 
<ouJd  have  avoided  the  accident  by  the  use  of  ordinary  care,  and 
if  you  find  he  could,  then  plaintiff  cannot  recover."     (c)  "  If  you 
believe  from  the  evidence  that  deceased  stepped   from  a  moving 
<ar,  and  that  there  was  space  enough  between  the  tracks  for  a 
person  to  stand,  and  that  from  the  manner  in  which  he  got  off  of 
the  car  he  was  thrown  upon  the  other  track,  and  that  the  motor- 
man  and  other  agents  of  defendant  exercised  all  ordinary  and 
itasonable  care  and  diligence  to  prevent  the  injury,  then  plaintiff 
■cannot  recover."     (d)  "  If    you  believe  from  the  evidence  that 
deceased  stepped  off  of  the  car  while  it  was  in  motion,  and  that 
•another  car,  coming  in  the  opposite  direction,  was  within  a  few 
feet  of  him,  and  that  the  motorman  of  that  car  did  not  see  him,  or 
^xmldnot  in  the  exercise  of  extraordinary  diligence  see  him  until 
he  stepped  off,  and  if  you  further  believe  that  just  as  soon  as  he 
-did  see  him  he  did  all  that  was  possible  to  prevent  the  car  run- 
ning over  him,  then  I  charge  you  that  you  may  consider  these 
facts  in  reaching  a  conclusion  as  to  whether  the  defendant  exer- 
-cisedall  ordinary  and  reasonable  care  and  diligence  after  his  dan- 
ger became  apparent,  and  if  you  find  it  did,  then  plaintiff  cannot 
recover."     (e)  "  If  you  find  from  the  evidence  that  the  time  be- 
tween the  deceased  stepping  from  the  car  and  the  injury  was  but 
a  few  seconds,  you  may  consider  this  fact  in  determining  if  defend- 
ant used  all  ordinary  and  reasonable  care  and  diligence  in  the  time 
^owed  and  under  the  circumstances  of  theaccident,  and  if  you  find  it 
did,  then  plaintiff  cannot  recover,  and  you  should  find  for  defend- 
ant"   (f)  "  If  you  find  from  the  evidence  that  the  deceased  saw 
the  parallel  tracks  of  defendant's  road,  or  could  have  seen  them 
t>y  the  exercise  of  ordinary  care,  then  I  charge  you  that  you  may 
consider  this   fact   in   arriving   at  a   conclusion  as   to   whether 
deceased  exercised  ordinary  care  in  getting  off  of  the  car  of 
defendant  on  the  side  next  to  the  parallel  tracks  of  the  road,  and 
^  you  find  he  did  not,  and  as  a  result  of  getting  off  on  that  side 
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was  killed,  and  the  defendant  exercised  all  ordinary  and  reasonable 
care  and  diligence  after  his  danger  became  known,  then   plaintiflf 
cannot  recover,  and  you  should  find  for  defendant"      (g)    **  A 
railroad  company  is  not  an  insurer  against  accidents,  and  if  you 
believe  that  the  death  of  Mr.  Glover  resulted  from  an  accident  in 
his  losing  his  balance  in  stepping  off  of  the  car  and  so  near  to  the 
passing  car  that  he  was  run  over  by  it,  and  that  the  man    on  the- 
passing  car  exercised  all  ordinary  and  reasonable  care  and  dili* 
gence,  after  he  saw  him  step  off,  to  prevent  running  over  or  strik- 
ing him,  then  I  charge  you  that  plaintiff  cannot  recover."    (h)  "If 
you  believe  that  deceased  got  off  of  the  car  while  it  was  in  motion, 
then  I  charge  you  that  you  may  consider  that  fact  as  to  whether 
he  should  not  have  looked  out  for  himself  for  danger,  and  if  you 
believe  from  the  evidence  that  if  he  had   looked  he   could  have 
seen  the  car  which  ran  over  him  approaching,  but  stepped  off  when 
the  car  was  too  near  him  to  be  stopped  by  the  exercise  of  all 
ordinary  and  reasonable  care  and  diligence  upon  the  part  of  those 
operating  it,  then  plaintiff  cannot  recover,  and  your  verdict  must 
be  for  the  defendant."     (i)  "If  you  believe  from  the  evidence 
that  Mr.  Glover  voluntarily  stepped  from  the  car  while  in  motion 
and  got  upon  the  ground,  then  the  relation  of   passenger  and 
carrier  ceased,  and  Mr.  Glover  was  from  that  time  entitled  only  to- 
the  same  care  and  diligence  from  the  railroad  that  any  other  citi- 
zen upon  the  street  had.     That  care  was  the  exercise  of  all  ordi- 
nary and  reasonable  care  upon  the  part  of  the  company,  and  not 
extraordinary  care.     Extraordinary  care  is  only  required  as  long 
as  the  relation  of  carrier  and  passenger  exists."     (j)  "  If  you  find 
from  the  evidence  that  the  car  in  which  Mr.  Glover  rode  had 
posted  in  the  car,  where  they  could  be  seen,  notices  to  passengers 
not  to  get  off  while  the  cars  were  in  motion,  or  next  to  the  par- 
allel tracks,  then  you  may  consider  this  fact  in  passing  upon  the 
question  as  to  whether  deceased  had  notice  of  the  way  and  side  on 
which  and  the  time  at  which  he  should  have  gotten  off   the  car. 
The  presumption  is  that  these  notices  are  seen  and  read." 

15.  The  jury  found  for  the  plaintiff  $7,733.98.  The  motion  for 
new  trial  alleged  that  such  amount  was  g^ssly  excessive,  etc 
After  argument,  but  before  any  decision  on  the  motion,  plaintiffs 
counsel,  without  notice  to  opposing  counsel,  voluntarily  wrote  off 
$905.02  from  the  verdict.     Error  is  assigned,  because  the  court 
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aDowed  this  sum  to  be  thus  written  off,  it  being  alleged,  that  if 
the  court  was  of  the  opinion  that  the  verdict  was  excessive,  the 
same  should  have  been  set  aside  and  a  new  trial  granted ;  that 
such  practice  is  unfair  and  illegal,  tending  to  the  injury  of  defend- 
ant; and  that  the  amount  left  after  the  writing  off  is  still  grossly 
excessive  and  unwarranted  by  the  evidence. 

J.  S.  &  W.  T.  Davidson,  for  plaintiff,  in  error. 

Twiggs  &  Verdery,  J.  C.  C.  Black  and  J.  T.  Pendleton,. 
for  defendant,  in  error. 

Bleckley 9  Ch.  J. — i.  The  material  contents  of  the  declaration 
are  stated  in  the  official  report.  A  legal  cause  of  action  under  the 
Act  of  1887  was  set  forth.  It  was  not  necessary  to  allege  that  the 
deceased  could  not  have  seen  the  car  approaching  him  in  time  to 
avoid  coming  in  collision  with  it,  or  that  he  made  any  effort  to 
avoid  coming  in  collision  with  it.  It  was  not  necessary  to  allege 
that  the  point  at  which  he  left  the  car  was  the  regular  stopping 
place,  or  that  the  stopping  of  the  car  was  for  the  purpose  of  tak- 
ing on  or  letting  off  passengers.  It  was  not  necessary  to  allege  that 
he  gave  any  notice  of  his  desire  or  intention  to  leave  the  car,  or  that 
defendant's  servants  had  notice  of  such  intention.  It  was  not  neces- 
sary to  allege  that  the  company  had  notice  of  his  want  of  familiarity 
with  the  running  and  operation  of  electric  cars,  or  anything  as  to  his 
size  or  appearance.  The  plaintiff's  right  of  action  did  not  depend 
upon  widowhood  or  living  apart  from  her  husband,  and  as  she 
alleged  dependence  on  this  son,  although  he  was  only  between 
fifteen  and  sixteen  years  of  age,  it  was  not  necessary  to  allege  in 
what  way  she  was  dependent  on  him,  or  that  he  had  ever  worked 
or  earned  money.  The  declaration  imputes  the  homicide  to  the 
J^cgligence  of  the  company,  and  points  out  specifically  in  what 
respects  the  company  was  negligent.  The  plaintiff's  right  to  sue 
and  to  recover  for  the  negligent  homicide  of  her  son  is  sufficiently 
apparent  on  the  face  of  the  declaration.  There  was  no  error  in 
ovemiling  the  demurrer. 

2.  The  motion  to  strike  from  the  declaration  the  words,  "  that 
the  said  John  C.  Glover  was  not  familiar  with  the  manner  in  which 
said  cars  of  the  defendant  were  run  and  operated ;  that  he  resided 
in  the  country,  and  had  never  before  ridden  on  said  electric 
cars,"  was  properly  denied,  the  motion  to  strike  being  made  orally 
at  the  trial.  If  these  words  were  objectionable  as  having  no  appro- 
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priate  place  in  the  declaration,  the  right  mode  of  expelling  them 
was  by  special  demurrer,  filed  at  the  appearance  term.  It  would 
be  altogether  impracticable  for  the  court,  when  the  trial  is  on 
hand,  to  entertain  motions  to  purge  the  pleadings  of  superfluous 
and  irrelevant  matter,  whether  of  form  or  of  substance.  The 
pleadings  so  far  as  possible  should  be  settled  before  the  trial  term 
■arrives,  and  this  is  the  scheme  of  our  law,  except  in  so  far  as  vol- 
untary amendments  are  concerned.  These,  as  a  matter  of  right* 
may  be  made  at  any  stage  of  the  case. 

3.  The  special  plea  to  the  effect  that  the  plaintiff  and  her  son 
were  both  residents  of  South  Carolina,  and  that  she  has  resided 
there  ever  since,  presented  no  defense  to  the  action.  The  statu- 
tory right  is  given  by  the  Act  of  1887  to  all  mothers,  no  matter 
where  they  reside,  and  without  reference  to  the  residence  of  the 
•child  whose  homicide  is  the  subject  matter  of  the  action.  When- 
ever a  Georgia  mother  can  recover  any  other  mother  can  do  so 
under  like  circumstances.  The  act  is  general  in  its  terms,  and  has 
no  hint  of  any  discrimination  in  favor  of  residents  or  against  non- 
residents. 

4.  Neither  as  a  plea  in  abatement,  nor  as  one  in  bar,  is  the  ]>en- 
dency  of  a  suit  by  the  father  of  a  minor  son  for  the  damage  occa- 
.sioned  to  him  by  the  loss  of  the  son's  services  or  in  any  other 
respect  any  defense  to  an  action  by  the  mother,  founded  on  the 
Act  of  1887.     By  the  terms  of  that  act  the  mother  is  entitled  to 
recover  the  whole  value  of  the  life.     A  claim  by  the  father,  and 
a  suit  to  enforce  that  claim,  whether  it  be  well  founded  or  not, 
cannot  defeat  or  abridge  the  statutory  right  of  the  mother  to 
bring  her  action  and  maintain  it.    If  there  is  an  exclusive  right  in 
either  parent  to  complain  of  the  homicide,  it  is  certainly  not  in 
the  father.     But  the  truth  is,  there  is  no  exclusive  right,  for  the 
^ame  tortious  injury,  resulting  in  the  death  of  a  minor  child,  may 
be  a  damage  to  both — to  the  mother  in  the  arbitrary  measure  of 
damages  prescribed  by  the  statute,  and  to  the  father  to  the  extent 
ol  his  own  loss,  irrespective  of  the  statute,  whatever  that  loss  may 
be.     The  Act  of   1887  does  not  purport  to  withdraw  from  the 
father  any  right  of  action  which  he  had  before  by  the  common 
law.     What  it  does  is  to  confer  upon  the  mother  a  right  which 
neither  of  the  parents  had  at  common  law.     The  statutory  right 
of  the  mother  is  to  recover  for  the  child's  death ;  the  common  law 
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right  of  the  father  is  to  recover  for  the  loss  of  services  which  the 
child  would  have  rendered  him  had  the  child  not  been  disabled 
by  the  tort  complained  of.    Augusta  Factory  v,  Davis,  87  Ga.  648. 

5.  There  was  no  error  in  admitting  evidence  of  the  father's 
phj'sical  disability  and  consequent  impairment  of  ability  to  labor. 
He  was  a  laboring  man  and  without  fortune.  This  being  so,  any- 
thing which  reduced  his  capacity  to  perform  labor  whereby  to 
procure  the  means  of  support  for  the  plaintiff,  his  wife,  would 
render  her  less  independent  of  any  aid  from  her  children,  including 
the  deceased  son.  The  evidence,  therefore,  would  tend  to  show 
her  partial  dependence  on  that  son  for  support  present  and  future. 
The  disability  referred  to  had  its  origin  long  before  the  homicide 
of  the  son,  and  was  in  some  degree  operative  at  the  time  of  the 
hoinicide,  and  has  been  so  ever  since. 

6.  The  father,  mother  and  minor  children  all  resided  together 
and  were  mutually  dependent  upon  the  labor  of  the  family  for 
support.  The  deceased  child,  although  not  sixteen  years  of  age, 
performed  some  labor,  and  it  or  its  proceeds  went  into  the  com- 
mon stock.  Evidence  to  prove  all  this,  or  which  tend  to  prove  it, 
H-as  admissible,  and  if  this  condition  of  affairs  was  established, 
the  deceased  son  might  well  be  considered  as  contributing  sub- 
stantially to  the  support  of  his  mother.  Members  of  the  same 
household,  who  live  by  their  common  labor  and  its  proceeds,  have 
a  mutual  dependence  one  upon  another.  Certainly  so  unless  it 
be  affirmatively  shown  that  a  particular  member  consumes  as 
much,  or  more,  of  the  common  stock  than  he  contributes  to  it. 
Even  that  would  not  be  a  conclusive  test,  for  the  services  of  a 
child  to  a  mother  or  of  a  mother  to  a  child  may  well  be  reckoned 
as  contributing  substantially  to  the  support  of  the  recipient  far 
Wond  any  money  value  which  the  services  may  have,  and  the 
chief  element  of  dependence  may  be  in  respect  to  personal  ser- 
vices of  this  nature.  Moreover,  in  the  case  of  laboring  people 
5ome  regard  must  be  had  to  the  probability  of  future  dependence 
of  an  older  member  of  the  family  upon  younger  ones.  A  son 
between  fifteen  and  sixteen  years  of  age,  whose  vocation  it  is  to 
labor  for  the  family,  may  well  be  regarded  as  one  of  the  stays 
and  props,  both  present  and  future,  of  his  mother,  she  being  also 
^  laboring  woman  and  liable  to  become  disabled  by  age  or  infirm- 
Jty  before  her  son  shall  have  passed  the  meridian  of  life. 
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7.  Evidence  that  the  son  had  no  previous  experience  in  travel- 
ing upon  an  electric  car  was  admissible,  not  for  the  purpK>se  of 
changing  or  affecting  the  measure  of  the  company's  diligence,  but 
as  a  fact  tending  to  illustrate  the  cause  of  his  failure  to  alight  in 
safety.     The  jury  in  looking  at  the  facts  and  circumstances  of  the 
homicide  would  naturally  desire  to  classify  the  particular  passen- 
ger, not  alone  by  his  age,  but  also  by  his  experience  or  the  want 
of  it  in  handling  himself  as  a  passenger  on  electric  cars.     Famili- 
arity with  this  mode    of   transportation  would  qualify    him   to 
see  and  appreciate  danger  which   he  would  not  be  likely  to  ob- 
serve   if  he    was  wholly  without  experience.     With  experience 
he  might  be  chargeable  with  fault ;  without  it  with  none.      And 
hence  in  the  one  case    his  failure  Xo   come  off  safely  might    be 
attributable  to  his  own  negligence  in   part  or  in  whole,  whereas, 
in  the  other  case,  he  might  be  treated  as  free  from  any  negligence 
whatever.     It  may  be  that  the  evidence  might  have  other  bear- 
ings, but  it  has  this  at  least. 

8.  The  negligence  charged  as  to  gates  was  in  not  having  the  gate 
of  this  particular  car  closed  on  the  side  next  to  the  parallel  track. 
We  think  what  the  president  of  the  company  would  have  testified 
as  to  his  observations  on  other  double-track  lines  of  street  cars  in 
various  cities,  was  not  relevant,  and  was  consequently  properly 
rejected.     Two  reasons  against  the  admissibility  of  this  evidence 
occur  to  us :    The  first  is,  that  the  practice  of  other  lines  would 
not  serve  for  comparison  on  the  question  of  diligence,  unless  it 
was  shown  that  these  lines  were  properly  equipped  and  managed 
or  were  so  recognized  and  reputed  to  be  by  experts  in  the  busi- 
ness ;  the  other  is,  that  it  was  not  stated  whether  the  other  lines 
had  gates  to  their  cars  or  not,  but  only  that  gates  were  not  used. 
There  is  no  recital  in  the  record  of  what  was  proposed   to  be 
proved  by  the  president  except  what  is  quoted,  in  the  8th  head- 
note,  from  the  motion  for  a  new  trial.     If  the  lines  examined  by 
the  president  were  without  gates  to  their  cars,  their  practice  in 
not  using  gates  would  throw  no  light  on.  the  diligence  of  a  com- 
pany which,  like  the  defendant,  has  provided  gates  but  omits  to 
use  them. 

9.  There  may  be  no  negligence  whatever  in  failing  to  have 
gates,  for  the  very  highest  order  of  equipment  may  be  dispensed 
with,  provided  the  equipment  is  sufficient  to  come  up  to  the 
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standard  of  extraordinary   diligence.      This   standard    may   be 
reached  short  of  the  very  best  or  the  superlative  of  the  attain- 
able.   But  when  a  company  has  provided  gates,  due  diligence 
might  require  it  to  use  them  and  failure  to  use  them  might  be 
negligence  in  the  given  instance.     Whether  it  would  be  or  not  is 
a  question  of  fact  for  the  jury.     There  was  no  error  in  so  treat- 
ing il    And  this  is  so  irrespective  of  the  particular  object  which 
the  company  had   in  view  in  procuring  the  gates,  or  of  its  own 
practice  in  their  use.     A  hackman  might  put  brakes  on  his  hack 
for  use  in  descending  mountains  only,  and  might  restrict  the  use 
by  his  own  practice  to  the  making  of  such  descents,  but  having 
them  upon  his  vehicle  it  might  be  negligence  not  to  use  them  on 
proper  occasions  in  descending  ordinary  hills  as  well  as  moun- 
tains.    Extraordinary  diligence  may  require  the  carrier  to  use 
what  he  has,  though  it  would  not  require  him  to  have  as  much  as 
he  has  provided. 

10.  The  charge  of  the  court  that  "  carriers  of  passengers  are 
required  to  provide  at  points  of  destination  places  where  passen- 
gers can  leave  their  cars  safely,"  was  somewhat  misleading  as 
applied  to  a  street  railway.  Companies  engaged  in  carrying  pas- 
sengers on  cars  along  a  public  street  are  not  understood  as  engag- 
ing to  make  safe  landing  places,  but  to  select  them.  The  duty  is 
to  select  such  place  with  reference  to  getting  off  whilst  the  car  is 
at  rest.  The  company  is  not  responsible  for  peril  which  the  pas- 
senger incurs  without  its  fault  in  attempting  to  alight  after  the 
stoppage  has  terminated  and  the  car  has  again  been  put  in 
motion,  provided  a  reasonable  time  for  alighting  was  allowed 
while  it  was  at  rest.  This  is  true,  more  especially  if  the  conduc- 
tor did  not  know  that  the  particular  passenger  intended  to  get  off 
^tthat  place,  and  did  not  see  him  attempting  to  get  off  in  time  to 
warn  or  prevent  him  from  so  doing  whilst  the  car  was  in  motion. 
TTie  charge  that  "  a  carrier  of  passengers  is  legally  bound  not  only 
to  safely  transport,  but  to  furnish  the  means  of  safe  egress  from 
the  trains  and  passage  therefrom,"  was  not  applicable  to  the  facts, 
^ere  was  no  question  about  furnishing  the  means  of  safe  egress, 
hut  the  complaint  was  that  the  passenger  was  permitted  to  use 

unsafe  means,  and  in  so  doing  was  carelessly  injured  by  another 

car. 

n.  Of  course,  no  duty  touching  the  selection  of  a  safe  place  for 
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landing  passengers  is  operative  on  any  stop  made  on  account  of 
an  obstruction  upon  the  track.  When  a  stop  is  made  for  that  rea- 
son, and  there  is  broad  daylight,  by  which  passengers  can  see  for 
themselves,  if  one  of  them  undertakes  to  get  off,  whether  the  car 
be  in  motion  or  at  rest,  the  conductor  not  seeing  him  or  being 
aware  of  his  purpose,  he  cannot  complain  that  a  safe  place  was 
not  selected  for  him  to  alight  This,  however,  would  not  justify 
the  company  in  negligently  running  over  him  if,  by  accident,  he 
failed  to  gain  a  firm  footing  on  alighting,  but  fell  on  a  parallel 
track,  exposing  himself  to  danger  on  that  track. 

12.  The  presiding  judge  did  not  hear  the  improper  statements 
made  by  counsel  in  argument,  and  his  attention  was  not  called 
to  them  at  the  time  or  afterwards  during  the  progress  of  the  trials 
and  no  request  was  made  to  charge  the  jury  touching  the  same. 
To  say  that  a  new  trial  is  not  required  nor  would  be  justified  on 

« 

this  ground  of  the  motion,  is  but  to  repeat  in  substance  what  has 
been  ruled  many,  many  times. 

13.  In  charging  the  jury  touching  the  measure  of  recovery  the 
court  said :  "  In  determining  the  value  of  the  life  of  deceased  you 
consider  his  age,  his  expectancy  of  life,  the  amount  he  was  earn- 
ing when  killed,  his  capacity  to  earn  money  in  the  vocations  of 
life  in  which  he  was  engaged.  It  is  the  cash  value  of  the  life 
that  is  to  be  given,  not  the  gross  amount  he  would  have  received 
during  the  term  of  years  the  tables  say  he  could  reasonably  have 
expected  to  live.  It  is  the  gross  amount  reduced  to  present  cash 
value."  This  charge  was  subject  to  misconstruction.  Neither 
here  nor  elsewhere  was  the  charge  quite  full  enough  as  to  the 
right  of  the  jury  to  avail  themselves  of  facts  in  the  evidence  irre- 
spective of  the  mortality  tables. 

14.  What  may  be  contained  in  the  motion  for  a  new  triai^ 
which  we  pass  over  in  silence,  we  deem  free  from  substantial 
error.  This  includes  the  many  requests  to  charge  the  jury  which 
were  denied,  and  some  other  topics  besides.  If  the  plaintiffs  son 
had,  before  he  was  injured,  succeeded  in  getting  a  footing  upon 
the  street  which  he  could  have  maintained,  his  relation  as  pas- 
senger would  then  have  ceased.  But  we  understand  the  evi 
dence  as  warranting  the  conclusion  that  he  failed  to  effect  a  land- 
ing upon  the  street,  and  fell  upon  the  parallel  track  as  the  result 
of  his  attempt  to  land  and  not  as  a  sequence  to  a  landing  already 
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accomplished.  In  Creamer  v.  Railroad  Co.,  156  Mass.  320,  52 
Am.  &  £ng.  R.  Cas.,  558,  the  passenger  had  safely  landed,  and 
when  stricken  by  the  car  was  walking  on  the  street, 

15.  We  can  see  no  objection  to  allowing  a  plaintiff  to  write 
off  from  her  recovery  voluntarily  any  sum  whatever.  If  by  so 
doing  any  excess  of  damages  found  by  the  verdict  is  voluntarily 
relinquished,  it  would  seem  that  the  amount  of  the  Verdict  would 
no  longer  be  a  cause  for  a  new  trial.  Why  should  there  be  a 
new  trial  solely  for  the  purpose  of  reducing  the  damages,  when 
the  plaintiff  had  voluntarily  relinquished  all  that  could  be  treated 
as  excess  ?  Other  grounds  for  a  new  trial  would,  of  course,  stand 
unaffected. 

Judgment  reversed. 

EAST  TENNESSEE,  VIRGINIA  <fc  GEORGIA  RAIL- 
WAY 00.  V.  HUGHES. 

Supreme  Court ^  Georgia ^  April,  1893. 

[Reported  in  92  Ga.  388.] 

JUMPING  FROM  MOVING  TRAIN  WHEN  ORDERED  BY  CON- 
DUCTOR— QUESTION  OF  NEGLIGENCE  TO  BE  SUBMITTED 
TO  JURY. — Under  the  declaration  and  the  evidence,  this  case  should 
have  turned,  as  to  the  question  of  the  defendant's  liability,  upon  whether 
the  conductor  ordered  the  plaintiff's  daughter  to  jump  from  the  train 
while  in  motion,  and  if  so,  whether  the  daughter  was  free  from  plain 
and  manifest  fault  in  obeying  the  order.  If  the  order  was  not  given,  or 
if  it  should  have  been  disobeyed  on  account  of  the  obvious  danger  of 
complying  with  it,  there  could  be  no  recovery  ;  otherwise  there  could  be 
a  recovery  measured  by  the  loss  of  services,  reduced  to  their  present  net 
value,  from  the  time  of  the  injury  up  to  the  time  when  the  daughter 
would  attain  her  majority,  to  which  should  be  added  any  expense  to  the 
plaintiff  occasioned  by  the  injury.  As  the  daughter  was  about  seventeen 
years  of  age,  she  should  not  be  treated,  with  respect  to  her  duty  to  care 
for  her  own  safety,  as  a  child  of  ^^tenderyears,"  but  should  be  treated 
as  a  person  who  is  presumptively  chargeable  with  the  exercise  of  the 
ordinary  discretion  possessed  by  young  persons  of  her  class  and  condi- 
tion. Let  the  case  be  tried  over,  substantially  upon  the  views  above 
indicated. 

From  Dodge  Superior  Court.     The  facts  are   stated  in  the 
syllabus  by  the  court. 
DeLacy  &  Bishop,  for  plaintiff  in  error. 
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Martin  &  Smith,  for  defendant  in  error. 

Syllabus  by  the  Court. — ^The  mother  and  only  surviving 
parent  of  Annie  Bozeman  sued  the  railway  company,  alleging : 
As  such  parent  she  was  entitled  to  the  proceeds  of  the  labor,  as 
well  as  the  services,  of  Annie  Bozeman  (who  was  seventeen  years 
old  when  injured)  until  she  attained  her  majority.     Under  her 
-direction  Annie  paid  defendant  for  a  ticket   from    Cochran   to 
Dubois,  a  regular  station  of  defendant,  and  took  defendant's  regu- 
lar passenger  train  to  be  carried  to  Dubois.     When  near  Dubois 
the  conductor  of  the  train  took  up  the  ticket,  and,  after  doing  so, 
notified  Annie  for  the  first  time  that  he  would  not  stop  the  train 
at   that   station,  and  in  a  threatening   and   peremptory  manner 
■ordered  her  to  get  off,  refusing  to  stop  the  train  for  her  to  do  so. 
After  she  was  thus  ordered  she  went  to  the  car  door,  and  was  fol- 
lowed by  him  to  see  that  his  order  was  obeyed,  he  being  in  the 
•discharge  of  his  duty  as  conductor.    The  train  was  never  stopped, 
but  she  was  made  by  him  to  get  off  while  it  was  in  motion,  and  got 
off  with  all  the  care  she  could ;  but  in  doing  so  was  thrown,  by  the 
motion  of  the  train,  to  the  ground,  falling  on  her  side,  and  sus- 
taining injuries  which  rendered  her  a  helpless  cripple  and  invalid 
for  life.     The  injury  was  the  result  of  defendant's  neglecting  to 
exercise  ordinary  care  to  prevent  the  accident,  and  the  gross  neg- 
ligence and  overt  act  of  defendant  contributed  to  and  produced 
the  accident,  without  fault  on  the  part  of  Annie ;  and  defendant's 
acts  amounted  to  aggravating  circumstances  in  both  the  act  and 
intent.     When   the   accident   happened   Annie   was   sound  and 
healthy,  was  a  house  servant,  and  was  on  her  way  to  Dubois, 
where  plaintiff  had  hired  her  out  at  $5  per  month.     Her  services 
were  of  the  value  of  $150  per  year  to  plaintiff,  who  has  paid  out 
for  medical  attention  and  nursing  $250,  and  $200  for  the  supp>ort 
and  maintenance  of  Annie.     Plaintiff  sues  for  the  expenses,  for 
the  value  of  Annie's  services  and  future  expenses,  and  punitive 
<lamages. 

The  jury  found  for  plaintiff  $600.  Defendant  moved  for  a  new 
trial,  which  the  court  granted  unless  plaintiff  would  write  off  from 
the  verdict  $216,  which  was  done. 

The  motion  contains  many  grounds,  those  material  being  assign- 
ments of  error  on  the  following  extracts  from  the  charge  of  the 
court: 
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"A  railroad  company  is  always  liable  upon  the  idea  of  negli- 
gence. The  question  is  whether  or  not  the  road  has  been  guilty 
of  negligence,  and  such  negligence  as  would  cause  the  road  to  be 
liable.  If  the  road  used  the  reasonable  diligence  required  in  run- 
ning its  locomotives,  cars  and  engines  and  has  not  beer  guilty  of 
-carelessness  or  negligence,  or  any  improper  conduct  of  its  officers 
in  running  its  cars  and  locomotives,  then  no  recovery  could  be 
had.  Look  to  the  evidence  and  see  whether  or  not  the  road  has 
been  guilty  of  carelessness,  through  their  agents  and  employees  ; 
if  they  have,  then  the  road  would  be  liable.  If  the  plaintiff,  by 
ordinary  care,  could  have  avoided  the  consequences  to  himself 
<aused  by  the  defendant's  negligence,  he  is  not  entitled  to  recover. 
But  in  other  cases  the  defendant  is  not  relieved,  although  the  plain- 
tiff may  in  some  way  have  contributed  to  the  injury  sustained.  If 
you  believe  that  she  (plaintifFs  daughter)  was  guilty  of  careless- 
ness in  leaving  the  train  while  it  was  in  motion,  without  any  negli- 
gence on  the  part  of  the  conductor,  then  no  recovery  could  be 
had.  Look  to  the  evidence  and  if  you  find  the  fact  to  be  that 
the  defendant  was  guilty  of  negligence,  then  your  next  inquiry 
would  be  what  amount  of  damages  was  sustained. 

"It  is  insisted  that  the  conductor  ordered  the  girl  to  get  off  of 
the  train,  and  that  if  she  did  not  get  off  he  would  put  her  off,  and 
on  the  other  hand  that  is  denied,  and  it  is  also  contended  that  a 
prudent  person  would  not  have  obeyed  that  order.  Whether  or 
not  that  rule  would  apply  depends  on  the  age  of  the  girl.  It  is 
not  what  a  prudent  man  or  woman  would  have  done,  but  what  a 
girl  of  her  age,  or  ordinary  prudence,  would  have  done  under  the 
<ircumstances.  If  you  believe  that  she  foolishly  or  rashly  jumped 
from  the  train,  then  she  could  not  recover.  If  you  believe  the 
<»nductor  ordered  her  off  and  through  the  excitement  produced 
on  the  girl's  mind  by  the  improper  conduct  of  the  conductor  she 
jumped  from  the  train  and  was  injured,  then  the  question  with 
you  is,  not  what  a  prudent  man  or  woman  would  have  done,  but 
what  she  would  have  done  under  those  circumstances.  In  passing 
upon  this  matter  you  are  to  take  in  the  whole  field,  look  to 
all  the  circumstances  of  the  case.  ,What  was  the  position  of  the 
conductor  ?     What  was  the  girl's  age,  and  what  was  her  exper- 

• 

»ence  in  traveling  ?     If  you  find  that  she  was   of  tender   years, 
^d  if  the  company  has  been  guilty  of  negligence,  keeping  in  view 
Vol.  II.— 31 
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the  age  of  the  girl,  ascertain  if  she  exercised  the  proper  fore- 
thought and  care  for  her  own  safety  in  leaving  the  train  for  one 
of  her  age." 

WHITE  V.  ATLANTA    CONSOLIDATED  STREET 

RAILWAY  CO. 

Supreme  Court,  Georgia,  ^^y^   i^93- 
[Reported  in  92  Ga.  494.  ] 

IT  IS  NOT  NEGLIGENCE  PER  SE  FOR  A  PERSON  TO  ATTEMPT 
TO  BOARD  A  STREET  CAR  BEFORE  IT  COMES  TO  A  FULL 
STOP. — From  the  evidence  submitted  by  the  plaintiff,  the  jury  might 
have  inferred  negligence  on  the  part  of  the  defendant,  and  that  the 
plaintifPs  injury  was  caused  thereby,  without  such  contributory  negligence 
on  his  part  as  would  bar  any  and  all  recovery.  It  is  not  perse  negligence 
for  a  person  with  something  in  each  hand  to  board  or  attempt  to  board 
an  electric  street  car  whilst  it  is  in  the  act  of  stopping  to  receive  passen* 
gers  and  before  it  has  come  to  a  full  stop.  Such  boarding  or  attempt 
may  or  may  not  be  negligence,  according  to  circumstances.  In  this  case 
the  circumstances  were  not  so  decisive  as  to  dispense  with  a  jury.  The 
court  erred  in  granting  a  nonsuit.  The  plaintiff  had  an  umbrella  in  one 
hand  and  a  handkerchief  in  the  other. 

From  the   City  Court  of  Atlanta.     The  facts  appear  in  the 
syllabus  by  the  court. 

Smith,  Glenn  &  Smith  and  T.  J.  Pendleton,  for  plaintiff. 

N.  J.  &  T.  a.  Hammond  and  E.  M.  &  G.  F.  Mitchell,  for 
defendant. 

Syllabus  by  the  Court. — White  sued  for  personal  injuries^ 
and  was  nonsuited.  He  testified :  '*  I  was  hurt  by  one  of  defendant's 
electric  cars  on  Whitehall  street,  Atlanta,  on  a  Saturday  evening. 
I  was  with  Bradwell.  When  we  got  to  Whitehall  street  no  car 
was  in  sight,  and  we  walked  along  until  we  got  to  an  alley 
between  Hood  and  Cooper  streets,  a  very  wide  block,  when  we 
saw  it  coming.  I  waved  it  down,  and  it  came  nearly  to  a  stand- 
still as  it  got  to  the  alley.  It  was  an  open  car  going  very  slowly; 
I  cannot  tell  exactly  how  fast ;  slowly  enough  for  a  child  to  step 
on.  I  had  an  umbrella  in  one  hand  and  a  handkerchief  in  the 
other.  As  the  car  passed  the  alley  I  started  to  get  on,  stepped  on 
the  running  board  and  attempted  to  catch  hold  of  the  hand-hold 
at  the  same  time ;  did  not  get  my  hand  on  the  hand-hold ;  just  as 
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I  stepped  up  and  caught  at  the  hand-hold  the  car  made  a  sud- 
den and  violent  jerk  which  prevented  my  getting  my  hand  on  the 
hand-hold,  and  knocked  me  to  the  ground.  The  car  started  off 
very  swiftly.  The  fall  crushed  my  right  hip.  I  have  often  got 
on  and  off  the  car  at  that  place.  The  car  stopped  there  for  pas- 
sengers. I  took  the  car  at  that  point  when  I  went  from  home  to 
the  factory  where  I  worked.  « 

Bradwell  testified  :  When  we  got  to  the  alley  we  saw  a  car 
coming,  and  we  stopped.  White  waved  the  car  down  with  some- 
thing he  had  in  his  hand.  The  motorman  turned  off  the  current 
and  put  on  brakes,  and  the  car  came  nearly  to  a  standstill ;  as  it 
got  to  the  alley  it  was  going  about  as  fast  as  a  business  man  would 
walk.  A  child  could  have  got  on  it  without  harm.  It  was  com- 
ing down  grade,  and  when  it  got  a  hundred  yards  from  us,  was 
ranning  from  sixteen  to  eighteen  miles  an  hour.  We  attempted 
to  get  on  the  car.  I  stepped  on  the  board  by  the  side  of  the  car,  a 
plank  or  foot-board  by  the  side  of  the  car  to  step  up  on.  Simultan- 
eously with  stepping  on  the  foot-board  I  caught  at  the  hand-hold 
on  the  car,  but  was  thrown  down  before  getting  hold  of  it.  The 
car  made  a  violent  jerk  and  started  off  with  a  whiz,  and  that  pre- 
vented me  from  getting  hold  of  the  hand-hold  and  threw  me  to 
the  ground.     White  was  hurt ;  I  was  not 

MILLER    V.   EAST   TENNESSEE,    VIRGINIA    <& 

GEORGIA  RAILWAY  00. 

Supreme  Courts  Georgia^  March^  1894. 

[Reported  in  93  Ga.  630.  ] 

PLAINTIFF  ALIGHTING  FROM  TRAIN  AFTER  STATION  CALLED 
BY  CONDUCTOR  AND  AFTER  TRAIN  STOPPED  IN  DANGER- 
OUS PLACE— NONSUIT  ERROR.— Whether  the  railway  company, 
having  stopped  the  train  immediately  after  the  conductor  called  out  the 
station,  failed  in  extraordinary  diligence  towards  the  plaintiff  by  not 
warning  him  that  the  station  had  not  been  reached,  so  as  to  prevent  him 
irom  alighting  in  the  darkness  of  the  night  at  an  unsafe  place,  and  wheth- 
er the  plaintifF,  a  youth  of  seventeen  years,  was  negligent  in  so  alight- 
ing without  first  assuring  himself  that  the  station  had  been  reached  or 
that  the  place  was  safe,  are  questions  more  proper  for  submission  to  a 
jury  than  for  determination  by  the  court  on  a  motion  for  a  nonsuit,  and 
the  granting  of  a  nonsuit  was  error. 
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From  Floyd  Superior  Court     The  facts  appear  in  the  opinion. 
Dabxey  &  FoucHE  and  J.  S.  Fouche,  for  plaintiff. 
McCuTCHEN  &  Shumate  and   Hoskinson  &  Harris,  for 

defendant. 

Simmons^  J. —  Miller,  a    youth  of  seventeen  years,  was  a 
passenger  on  the  defendant's  train  from  Rome  to  Cave   Spring. 
As  the  train  approached  Cave  Spring,  the  usual  signal  of  approach 
to  the  station  was  blown  by  the  whistle  of  the  locomotive,  and 
shortly  thereafter  the  conductor  came  into  the   car  where    the 
plaintiff   was,  and   called   out  '*  Cave  Spring "  twice,  and    then 
went  out  of  the  front  door.     The  plaintiff  arose  and  went  to  the 
rear  door  of  the  car,  supposing  the  train  was  about  to  stop  at  the 
station.     It  stopped  about  two  hundred  yards  before  reaching  the 
station.     It  was  about  ten  o'clock  at  night.     The  night  was  dark 
and  drizzly,  and  the  train  was  late.     As  soon  as  the  train  stood 
still,  the  plaintiff,  thinking  it  was  at  the  station,  stepped  off  in  the 
darkness  and  fell  into  a  ditch  sloping  off  from  the  ends  of  the 
crossties,  and  was  thereby  seriously  injured.     These  facts,  with 
the  others  which  appear  in  the  record,  it  is  true,  do  not  make  a 
very  clear  case  for  a  recovery  against  the  railroad ;  but  whether 
the  conductor  failed  in  extraordinary  diligence  in  not  warning  the 
plaintiff  that  the  station  had  not  been  reached,  so  as  to  prevent 
him  from  alighting  in  the  darkness  of   the  night  at  an   unsafe 
place,  and  whether  the  plaintiff  was  negligent  in  so  alighting  with- 
out first  assuring  himself  that  the  station   had  been  reached,  or 
that  the  place  was  safe,  were  questions  more  proper  for  submis 
sion  to  a  jur>'  than  for  determination  by  the  court  on  a  motion  for 
nonsuit.   In  cases  of  this  kind,  where  the  right  to  recover  is  doubt 
ful,  it  is  the  better  practice  to  leave  the  matter  to  be  passed  upon 
by  the  jury.     The  jury  is  the  tribunal  upon  which  the  law  imposes 
the  duty  of  determining  doubtful  questions  of  fact.    See  Wood  v. 
Georgia  R.R.  Co.,  84  Ga.  363 ;  Ray  on  Imp.  Duties,  Pass.  Carr. 
%  47,  pp.  139,  141,  citing  N.  J,  Cent.  R.R.  Co.  v.  Van  Horn,  38 
N.  J.  L.  133,  and  other  cases,  in  which  the  facts  were  somewhat 
similar  to  those  presented  in  the  case  at  bar. 

Judgment  reversed. 
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OUTEN  V.  THE  NORTH  <fc  SOUTH  STREET  RAIL- 
ROAD CO. 

• 

Supreme  Courts  March   Term^  1894. 
[Reported  in  94  Ga.  662.  ] 

ALIGHTING  FROM  MOVING  CAR— WHEN  NONSUIT  SHOULD 
BE  GRANTED. — In  an  action  to  recover  damages  for  injury  sustained 
while  alighting  from  a  moving  car,  where  plaintiff  by  his  own  evidence 
showed,  that  although  he  had  requested  the  driver  of  the  street  car  to 
stop  at  a  designated  place  and  had  received  a  rude  antl  profane  answer,  yet 
opon  failure  of  the  driver  to  stop,  plainti£f  had  jumped  from  the  car  while 
it  was  in  motion,  and  without  again  requesting  the  driver  to  stop  or  noti- 
fying him  of  his  purpose,  then  to  alight ;  and  it  not  appearing  that  the 
driver,  when  he  struck  the  team,  knew  that  the  plainti£f  was  attempting 
to  alight,  or  that  there  was  any  such  emergency  as  would  justify  the 
plaintiff  in  alighting  from  the  moving  car  :  Held^  no  error  in  granting  a 
nonsuit 

From  the  City  Court  of  Floyd  County.  The  facts  appear  in 
the  syllabus  by  the  court. 

Hal.  Wright,  for  plaintiff. 

Syllabus  by  the  Court. — Outen  sued  the  street  railroad 
company,  and  was  nonsuited.  His  testimony  was,  in  brief :  He 
boarded  defendant's  horse-car  and  paid  his  fare  into  the  box. 
Driver  told  him  he  would  put  him  off  wherever  he  desired. 
Before  he  arrived  at  his  destination  he  told  the  driver  he  desired 
to  alight  at  the  telegraph  post  about  fifty  yards  ahead.  On 
approaching  that  point  he  again  told  the  driver  he  wanted  to 
get  off  there.     Driver  replied,  "  I  will  stop ;    but  if  I  don't,   by 

G ,  jump  off."     He  was  standing  at  this  time  on  the  front 

platform  with  the  driver ;  three  other  persons  also  were  on  the 
front  platform,  and  the  car  was  crowded  inside.  His  elbow  or 
right  arm  was  pressing  up  against  the  driver.  The  driver  did  not 
stop  at  the  designated  point,  but  about  fifty  feet  beyond  slacked 
^P  to  a  slow  gait,  his  horses  walking,  and  the  car  moving  about 
as  fast  as  a  man  would  in  a  "  peart  "  walk.  Plaintiff  (who  was 
about  seventy  years  old)  went  upon  the  steps  to  get  off,  placed 
Wshand  upon  the  iron  railing  of  the  car,  his  left  foot  on  lower 
step,  raised  his  right  foot  and  stepped  out  straight  from  the  car 
"a  little  in  this  direction  "  (indicating  to  the  rear  of  car).     Just 
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while  in  this  effort,  the  driver  hit  the  horses  and  the  car  gave  a 
sudden  jerk,  which  threw  plaintiff  on  the  road,  inflicting  injuries. 
The  car  did  not  stop,  but  moved  rapidly  on. 
Judgment  affirmed. 


THE  CHICAGO.  ROCK  ISLAND  <fc  PACIFIC  RAIL- 
ROAD COMPANY  V.  DINGMAN. 

Appellate  Courts  First  District^  Illirwis^  ^^P^^t  1878. 
[Reported  in  i  III.  App.  162.] 

PASSENGER  ALIGHTING  FROM  TRAIN  ON  SIDE  OPPOSITE 
PLATFORM. — A  passenger  who  after  the  train  stopped  and  the  station 
was  announced  by  the  conductor  went  out  of  the  rear  door  of  the  car  and 
stepped  off  on  the  side  opposite  that  on  which  was  the  platform,  and  fell 
into  a  culvert  and  was  injured,  and  it  appeared  that  all  the  other  passengers 
went  out  of  the  front  door  of  the  car  and  were  assisted  in  alighting  by 
the  conductor  who  stood  there  for  the  purpose,  and  the  night  was  dark, 
such  passenger  was  guilty  of  negligence  that  would  not  permit  her  to 
recover  damages  for  the  injury.  , 

Appeal  from  the  Circuit  Court  of  Cook  County,  The  facts 
appear  in  the  opinion. 

Thomas  F.  Withrow,  for  appellant,  cited:  Penn.  R.R.  Co.  v. 
Zebe,  37  Pa.  St.  420;  Lewis  v,  L.  C.  &  D.  R'y  Co.,   22  L.  T 

(N.  S.)  397. 

A.  Garrison  and  M.  D.  Brown,  for  appellee,  cited :  Rowle  v, 
Hughes,  40  111.  316;  Ryan  v.  Brant,  42  111.  78. 

Bailoy,  J, — This  was  an  action  on  the  case,  brought  by 
appellee  against  appellant,  to  recover  damages  for  injuries  which 
appellee  alleges  she  received  while  alighting  from  one  of  appel- 
lant's cars,  at  Thirty-first  street,  in  the  city  of  Chicago. 

It  appears  that  on  the  evening  of  the  loth  day  of  December, 
1873,  appellee  entered  one  of  appellant's  cars,  at  the  station 
between  Forty-seventh  and  Forty-eighth  streets,  paid  her  fare, 
and  requested  the  conductor  to  let  her  off  at  Twenty-ninth  street. 
He  informed  her  that  the  train  did  not  stop  there,  but  stopped  at 
Thirty-first  street,  where  he  would  let  her  off.  Appellee  then 
asked  the  conductor  to  show  her  off  on  arriving  at  Thirty-first 
street,  and  he  said  he  would  do  so. 
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At  the  time  it  was  raining,  and  very  dark.  When  the  train 
reached  Thirty-first  street,  the  conductor  came  with  a  lantern  in 
his  hand  to  the  north  or  front  door  of  the  car  in  which  appellee 
was  sitting,  and  announced  the  station,  and  then  stepped  down 
OD  the  easterly  side  of  the  car  at  the  front  platform,  and  helped 
several  passengers  to  alight  from  the  train. 

Appellee  was  sitting  near  the  rear  end  of  the  car.  She  admits 
that  she  saw  and  heard  the  conductor  as  he  came  to  the  front 
door  with  a  lantern  and  announced  the  station.  Instead,  how- 
-ever,  of  going  to  the  front  door  where  the  conductor  was,  and 
where  he  was  ready  to  assist  her  in  alighting,  she  went  to  the 
rear  door  and  stepped  down  on  the  westerly  side  of  the  car,  it 
being  so  dark  at  the  time  as  to  render  it  impossible  for  her  to 
«e  where  she  was  likely  to  land,  and  in  so  doing,  as  she  testifies, 
fell  into  a  culvert  situated  on  the  westerly  side  of  the  track,  and 
received  the  injuries  of  which  she  now  complains. 

The  only  reason  appellee  assigns  for  getting  off  at  the  rear  end 
of  the  car,  is,  that  she  was  sitting  neajest  that  end,  and  feared  that, 
if  she  went  to  the  front  door,  the  cars  might  start  before  she  got 
off.  The  record,  however,  fails  to  disclose  any  ground  whatever 
for  such  fear.  She  testifies  that  the  conductor,  as  soon  as  he  had 
announced  the  station,  disappeared  from  her  view,  but  admits  her 
inability  to  state  whether  he  stepped  down  with  his  light  and 
helped  passengers  off  at  the  front  end  of  the  car,  as  she  went  out 
by  the  rear  door  and  stepped  down  on  the  other  side.  A  by- 
stander, however,  testifies  positively  to  seeing  the  conductor  step 
down  from  the  platform,  after  announcing  the  station,  and  help  off 
«oine  ten  or  twelve  passengers. 

It  is  alleged  that  appellant  was  negligent  in  leaving  the  culvert 
uncovered ;  in  stopping  the  car  where  passengers,  alighting,  might 
faU  into  it,  and  in  allowing  appellee  to  get  off  over  the  culvert 
without  any  light  or  warning  of  danger.  On  the  other  hand,  it  is 
charged  that  appellee,  in  alighting  from  the  car  in  the  manner  she 
<iid,  was  guilty  of  such  a  degree  of  negligence  as  must  preclude 
her  recovery. 

It  is  unquestionably  the  duty  of  railway  companies  to  provide 
for  their  passengers  safe  and  convenient  places  for  landing  from 
their  cars,  and  to  furnish  them  with  every  reasonable  facility  for 
^ghting  with  safety ;  but  it  is  also  incumbent  on  the  passengers 
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to  exercise  on  their  part  due  care  and  caution  to  avoid  injury. 
Where  a  proper  landing  place  is  provided,  and  the  passenger 
knows  or  has  the  means  of  ascertaining  its  locality,  he  should 
make  his  exit  at  the  place  so  provided,  and  if.  in  attempting  to- 
alight  elsewhere,  he  unnecessarily  and  negligently  exposes  him- 
self to  danger,  and  is  thereby  injured,  his  injury  is  the  result  of 
his  own  act,  and  he  cannot  recover  damages  therefor  against  the 
railway  company. 

In  this  case,  it  is  not  disputed  that  there  was  a  safe  and  con- 
venient landing  place  at  the  front  end  of  the  car ;  nor  can  it  be 
doubted  that  had  appellee  attempted  to  pass  out  of  the  front  door 
she  would  have  had  the  assistance  of  the  conductor,  and  would 
have  had  the  benefit  of  the  light  of  the  conductor's  lantern.     She 
had  requested  his  assistance  «because  of  its  being  so  rainy  and 
dark,  and  he  had  promised  to  give  it     The  conductor,  on  reaching 
the  station,  had  appeared  at  the  front  door,  and  announced  the 
station,  thus  notifying  her  where  to  go  to  avail  herself  of  his  assist- 
ance.    It  was  but  the  dictate  of  the  most  ordinary  prudence^ 
under  these  circumstances,  for  her  to  go  to  the  front  door,  and 
thus  avail  herself  of  the  services  of  the  conductor,  which  she  had 
bespoken,  and  which  she  was  invited  to  accept     The  position  oi 
the  conductor  on  the  train  was,  under  the  circumstances,  notice 
to  her  of  the  place  where  it  would  be  safe  to  alight.     Her  con- 
duct in  going  out  of  the  rear  do<Tr  instead,  and  stepping  off  from 
the  carbon  the  side  opposite  to  one  where  the  conductor  was  stand- 
ing with  his  lantern,  and  where  it  was  so  dark  as  to  render  it 
impossible  for  her  to  discern  where  she  was  about  to  land,  is,  in 
the  light  of  the  evidence,  wholly  irreconcilable  with  ordinary  pru- 
dence on  her  part.     We  think  her  injury  was  the  result  of  her 
own  careless  act,  and  it  would  be  contrary  to  well  established 
rules  of  law  to  permit  her  to  recover  damages  therefor  against 
appellant 

It  is  further  insisted  by  appellant's  counsel  that  the  preponder- 
ance of  the  evidence  shows  that  appellee  was  not,  in  fact,  injured 
in  the  manner  she  claims.  On  this  question  the  evidence  was  so 
far  conflicting  that  we  do  not  feel  called  upon  to  review  it,  and  so 
express  no  opinion  upon  the  point  here  made. 

We  think,  however,  the  jury,  in  passing  upon  the  question  of 
appellee's  negligence,  found  against  the  clear  and  manifest  pre- 
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ponderance  of  the  evidence,  and  for  that  reason  we  feel  compelled 
to  reverse  the  judgment,  and  direct  that  the  cause  be  submitted 
to  another  jury. 
Reversed  and  remanded. 

ST.  LOUIS,   ALTON    &  TERRE    HAUTE  RAIL- 
ROAD COMPANY  V.BERQER. 

Appellate  Courts  Fourth  District^  Illinois^  August^  1881. 
[Reported  in  9  111.  App.  341.] 

PASSENGER  ALIGHTING  FROM  TRAIN.— Where  the  weight  of 
evidence  overwhelmingly  showed  that  a  passenger  train  came  to  a  full 
stop  at  a  station  and  remained  there  for  a  longer  time  than  usual,  and 
made  no  movement  until  it  started  again  on  its  journey,  and  the  plaintiff 
testified  that  she  was  injured  while  alighting  by  reason  of  the  train  being 
violently  started,  the  verdict  for  plaintiff  was  palpably  against  evidence 
and  a  new  trial  should  have  been  granted  when  requested. 

Appeal  from  the  Circuit  Court  of  St.  Clair  County.  The  facts- 
appear  in  the  opinion. 

R.  A.  H ALBERT  and  C.  F.  Noetling,  for  appellant,  cited: 
Robertson  z;.  Dodge,  28  111.  161  ;  C.  &  A.  R.R.  Co.  v,  Gretzner,. 
46  111.  74;  Hartford  Ins.  Co.  v.  Gray,  80  111.  28;  Evans  z^.  George,. 
80IU.  51. 

Wm.  Winkelman  and  A.  S.  Wilderman,  for  appellee. 

Baker,  J. — After  a  careful  consideration  of  all  the  testimony 
contained  in  this  record,  we  are  of  opinion  it  does  not  sustain  the 
verdict  of  the  jury.  There  can  be  no  claim  there  is  evidence  even 
tending  to  prove  the  third  count  of  the  declaration.  The  only 
testimony  to  prove  the  second  count,  i.  ^.,  that  "while  she  (plain- 
tifl)  was,  with  the  consent  and  permission  of  said  company,  and 
with  due  care  alighting  from  said  train,  the  same  was  caused  to 
be  suddenly  and  violently  started  and  moved,  by  means  of  which 
she  was  violently  thrown  to  the  ground,  and  her  foot  run  over  by 
the  cars  and  mashed,"  is  that  which  appellee  gives  in  her  own 
behalf.  The  overwhelming  weight  of  the  evidence  shows  that 
the  passenger  train  came  to  a  full  stop  when  it  arrived  at  Freeburg 
on  the  night  in  question,  remained  at  the  station  for  a  longer  time 
than  usual,  and  for  from  three  to  five  minutes,  and  made  no  move- 
ment after  it  once  stopped  until  it  moved  off  from  the  station  for 
St  Louis.     And  the  evidence  conclusively  shows  it  is  a  physical 
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impossibility  the  injury  could  have  been  occasioned  in  the  manner 
.and  under  the  circumstances  stated  by  appellee  in  her  testimony, 
or  by  the  means  alleged  in  this  count 

The  first  count  is  of  very  doubtful  import.     It  alleges  the  train 
was   not  stopped   and  slackened  at  Freeburg,  so  as   to   enable 
plaintiff  to  get  off ;  that  it  was  started  after  it  was  stopped  ;  that 
plaintiff  was  thrown   upon   the  ground,  and  that  her  foot  was 
crushed  between  the  platforms  of  the  cars.     As  we  have  seen,  the 
train  was  stopped  at  Freeburg,  made  a  good  stop  and  at  the 
proper  place,  and  made  no  movement  thereafter  until  it  started 
off ;  moreover,  the  evidence  shows  the  cars  were  provided  with 
Miller  platforms  and  air-brakes,  and  that  they  were  all  in  good 
-condition.     We  find  nothing  in  the  record,  outside  of  the  state- 
ments of  appellee,  even  tending  to  prove  either  the  negligence 
charged,  or  negligence  of  any  kind  on  the  part  of  appellant  or  its 
employees.     The  statements  of  appellee   are   uncertain,  contra- 
dictory, unreasonable,  frequently  in  conflict  with,  numerous  other 
witnesses,  and  corroborated  by  no  one.     There  is  no  doubt  she 
was  seriously  injured,  and  probably  by  the  cars  of  appellant ;  but 
by  what  particular  means   thus  injured  is  left  in  uncertainty. 
Indeed,  what  there  is  about  a  car  or  train  of  cars  that  is  capable 
of  inflicting  an  injury  of  the  character  of  that  received  by  her  is 
a  mystery,  a  solution  of  which  is  not  suggested,  either  by  the 
numerous  experts  examined  or  by  counsel. 

We  think  the  verdict  was  so  palpably  against  the  evidence  that 
it  cannot  stand  ;  and  that  the  motion  for  a  new  trial  should  have 
been  allowed.  Objection  is  made  to  the  two  instructions  given 
for  appellee.  They  are  objectionable,  and  probably  misled  the 
jury.  The  one  directs  them  to  find  a  verdict  for  plaintiff,  if  they 
find  she,  without  negligence  on.  her  part,  was  injured  "through 
the  fault  or  negligence  of  the  defendant ";  and  the  other,  if  they 
find  the  injury  was  occasioned  "  by  the  negligence  of  the  defend- 
ant." They  should  have  called  attention  to  the  specific  acts  of 
negligence  alleged  in  the  declaration,  and  without  proof  of  which, 
.substantially,  there  could  be  no  recovery.  These  instructions  by 
the  general  terms  used  therein  opened  a  wide  field  for  speculation 
on  the  part  of  the  jury,  as  also  did  the  use  of  the  word  "  fault "  in 
the  first  instruction. 

The  judgment  is  reversed  and  the  cause  remanded. 
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THE  HANNIBAL  AND  ST.  JO  RAILROAD  COM- 
PANY V.  MARTIN.  (0 

Appellate  Court,  Third  District,  Illinois,  May,  1^82. 

[Reported  in  ii  111.  App.  386.] 

RAILWAY   COMPANY    LIABLE    FOR    ACTS   OF   SERVANTS    OF 
ANOTHER  COMPANY.— A  passenger  waiting  on  a  station  platform 
for  a  train  to  be  made  up  was  informed  by  a  railway  employee  that  the 
train  was  ready,  and  entered  one  of  the  cars,  but  finding  it  full,  by  invi- 
tation of  another  employee,  attempted  to  enter  the  forward  car,  and  fell 
between  the  two  because  they  were  not  coupled,  and  the  forward  car  was 
drawn  away  by  a  switching  engine.     In  an  action  for  damages  for  the 
injaries  it  appeared  that  the  employees  of  defendant  had  nothing  to  do 
with  making  up  the  train.     Held^  that  the  fact  that  the  defendant  had 
contracted  with  another  company  to  do  defendant's  switching,  or  even 
operate  its  trains,  did  not  relieve  its  responsibility  as  a  common  carrier. 

HEUTION  OF  CARRIER  AND  PASSENGER  CREATED.— A  person 
having  a  ticket  and  entering  a  car  by  invitation  of  an  employee  of  a 
railway  company,  or  in  obedience  to  an  announcement  that  the  cars  are 
ready  to  receive  passengers,  is  a  passenger. 

Declarations  of  a  conductor  made  an  hour  after  the  accident  occurred 
are  not  admissible  in  evidence. 

Appeal  from  the  Circuit  Court  of  Adams  County.  The  facts 
appear  in  the  opinion. 

Marsh  &  McFadon,  for  appellant,  cited:  i  Greenl.  Ev. 
^113;  Story  on  Agency,  §  134;  Ang.  &  Ames  on  Corp.  ^  309; 
2  Id.  §  267  ;  Verry  v.  B.  C.  R.  &  M.  A.  Co.,  47  Iowa,  549 ;  M.  C. 
RR.  Co.  V.  Cougar,  55  111.  506;  Lane  v,  Bryant,  9  Gray,  247; 
C.  &N.  W.  R.R.  Co.  V,  Fillmore,  57  111.  266  ;  Furst  v.  Second  Ave. 
R.R.  Co.,  72  N.  Y.  544;  C.  B.  &  Q.  R.R.  Co.  v.  Riddle,  60  111.  534; 
CB.  &Q.  R.R.  Co.  V,  Lee,  60  111.  503 ;  Luby  v,  H.  R.  R.R.  Co., 
17  N.  Y.  131;  Pittsburg  R.R.  Co.  v.  Theobald.  51  Ind.  246; 
Rogers  t\  McCune,  19  Mo.  562;  Whitaker  v.  Eighth  Ave.  R.R. 
Co.,  51  N.  Y.  299;  Robinson  v.  R.R.  Co.,  7  Gray,  97;  Hutch,  on 
Carr.  ^  805 ;  Shear.  &  Redf.  on  Neg.  '^  597  ;  111.  Cent.  R.R.  Co. 
f.  Sutton,  53  111.  399;  111.  Cent.  R.R.  Co.  v,  Frelka,  9  Brad.  605 ; 
III.  Cent  R.R.  Co.  v,  Benton,  69  111.  175  ;  Nichols  v.  Bradsby,  78 
in. 44;  C.B.  &  Q.  R.R.  Co.  V,  Sykes,  96  111.   172  ;  C.  &  A.  R.R. 

>.  Affirmed  in  in  111.  219,  2  Am.  Neg.  Cas.  661. 
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Co.  V,  Randolph,  53  111.  514;  C.  R.  I.  &  P.  R,R.  Co.  v.  Payzant^ 
87  111.  130 ;  Kepperley  v,  Ramsden,  83  111.  356. 

EwiNG  &  Hamilton,  for    appellee,  cited :     Abbott's  Tr.  Ev. 
44,  600 ;   I    Greenl.  Ev.  §113;  Bank  v.  Field,  2  Hill,  445  ;  Bass 
V,  C.  &N.  W.  R.R.  Co.,  42   Wis.  654;  H.  &  B.  M.  R.R.  Co.  v. 
Decker,  82  Penn.  119;  Deniston  v,  Hoagland,  67  111.  265  ;  Thomp- 
son   V,  McLaughlin,  66  111.   407 ;  Creote  v.  Wiley,  83  111.  444 ; 
Carpenter  v,  Davis,  71  111.  396;  E.  N.  N.  R.R.  Co.  v.  Henderson,. 
51  Penn.  320  ;  Bryant  v.  Trimmer,  47  N.  Y.  96  ;  I.  &  St   L.  R.R. 
Co.  V.  Stables,  62  111.  320;  C.  B.  &  Q.  R.R.  Co.  v,  Sykes,  96  111. 
172  ;  111.  Cent.  R.R.  Co.  v.  Parks,  88  111.  373  ;  III  Cent  R.R.  Co,  v. 
Cunningham,  67  111.  316;  C.  W.  Div.  R'y  Co.  v.  Hughes,  ^69  IJJ. 
170;  C.  &  A.  R.R.  Co.  V  Wilson,  63  111.  167  ;  C.  &  A.  R.R.  Co.  v. 
Murray,  71  111.  601  ;  P.  C.  &  St  L.  R.R.  Co.  v,  Thompson,   56  IlL 

138. 
Hig^bee,  J. — This  suit  was  brought  by  appellee  to  recover  for 

a  personal  injury  received  by  her  while  a  passenger  on  appellant's 

cars. 

On  the  1 6th  day  of  February,  1880,  appellee  and  her  husband 
bought  coupon  tickets  entitling  them  to  a  passage  by  rail  from 
Canton,  Illinois,  to  Nickerson,  Kansas.  One  coupon  of  the  tickets 
was  from  Quincy  to  Kansas  City,  over  appellant's  road. 

On  the  evening  of  the  same  day  appellee  and  her  husband 
arrived  at  Quincy,  and  were  there  detained  until  ten  o'clock  of 
the  same  night,  when  they  left  on  appellant's  road  for  Kansas 
City. 

Appellant  has  no  track  or  depot  on  the  east  side  of  the  Missis- 
sippi River,  but  after  crossing  the  bridge,  its  passenger  trains  run 
into  the  depot  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  over  its  track.  By  agreement  of  parties,  all  switching 
in  the  yard  and  making  up  trains  is  done  by  the  employees  of  the 
latter  company,  and  when  the  trains  are  made  up  and  ready  to 
leave,  appellant's  employees  then  take  charge  of  them. 

When  the  train  was  being  made  up,  someone,  whom  appellee 
thinks  she  afterwards  saw  on  the  train  as  conductor,  announced 
that  the  train  was  ready,  whereupon  appellee  and  her  husband  fol- 
lowed several  others  to  the  south  end  of  the  platform  and  entered . 
the  rear  car.  Finding  the  same  full  of  passengers,  they  passed  on 
to  the  next  car  in  front,  and  not  finding  any  vacant  seats,  went  on 
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to  the  north  end  of  the  third  car,  where  appellee  found  a  seat, 
but  her  husband  and  ten  or  fifteen  other  passengers  could  get  no 
beats  and  had  to  stand  up.  A  brakeman  told  the  passengers  to 
be  patient  a  moment  and  they  would  put  on  another  car.  Just 
then  a  car  was  backed  down  against  the  one  appellee  was  on,  and 
the  brakeman  announced  that  the  car  was  ready,  when  appellee 
attempted  to  enter  the  same  and  fell  between  the  cars  and  was 
severely  injured. 

At  the  time  of  the  accident  the  front  cars  were  attached  to  the 
switch  engine,  and  an  effort  being  made  to  couple  the  cars,  which 
was  then  unsuccessful,  but  soon  after  accomplished. 

The  first  assignment  of  error  we  will  notice  questions  the  action 
of  the  court  in  modifying  appellant's  fifteenth  instruction  before 
giving  the  same  to  the  jury.  The  substance  of  that  instruction 
was,that  if  the  jury  believed  from  the  evidence  that  appellant  had, 
on  the  night  appellee  was  injured,  a  platform  in  the  Chicago,  Bur- 
lington &  Quincy  depot  at  Quincy, designated  by  it  for  the  recep- 
tion of  passengers,  and  that  appellee  was  injured  while  said  train 
was  being  made  up  and  before  it  had  been  put  in  position  to 
receive  passengers,  then  that  the  relation  of  passenger  and  carrier 
did  not  at  the  time  of  the  injury  subsist  between  appellant  and 
appellee,  and  the  jury  should  find  for  the  defendant. 

The  court  refused  to  give  this  instruction  as  asked,  but  gave  it 
^modified  by  adding  the  following  words:  "Unless  the  jury 
further  believe  from  the  evidence  that  the  agent:  or  servant  of  the 
defendant  had  notified  plaintiff  that  said  train  was  ready  for  the 
reception  of  passengers,  and  that  in  pursuance  of  such  notice,  said 
plaintiff  had  got  on  said  train  of  cars  before  she  received  the 
alleged  injury,  if  the  jury  believe  from  the  evidence  she  received 
^y  injury." 

The  three  rear  cars  stood  on  the  track  by  the  side  of  the  plat- 
fcrm  used  by  the  Hannibal  &  St.  Jo  Railroad,  and  the  evidence 
tends  strongly  to  show  that  at  or  about  the  usual  time  of  the 
departure  of  the  train,  it  was  announced  by  one  of  the  employees 
of  appellant,  most  probably,  from  the  evidence,  the  conductor, 
that  the  train  was  ready,  when  appellee  and  her  husband  fol- 
lowed several  others  aboard  of  the  cars  and  found  all  three  of 
them  filled  with  passengers. 

W  a  person  holding  a  ticket  entitling  him  to  a  passage  on  the 
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train  may  not  enter  the  cars  and  become  the  passenger  of  the- 
common  carrier  under  such  circumstances,  it  is  difficult  to  see  just 
when  and  how  the  relation  of  passenger  and  carrier  could  be 
created. 

We  see  no  error  in  the  modification  of  this  instruction. 

Appellant  also  assigns  for  error,  the   giving  appellee's   third 
instruction,  as  follows  :  "  Although  the  jury  may  believe  from  the 
evidence  that  the  defendant's  train  of  cars,  testified  about  by  the 
witnesses  in  this  case,  was  made  up  by  the  servants  and  employees 
of  the  Chicago,   Burlington  &  Quincy  Railroad  Company,  and 
that  such  servants  and  employees  had  the  control  and  manage- 
ment of  said  cars  until  said  train  was  made  up  and  ready  to  start 
on  its   run   over  the  defendant's  road,  still,  if  the   jury   further 
believe  from  the  evidence  that  said  servants  and  employees  of  the 
Chicago,   Burlington  &  Quincy  Railroad  Company  so  made  up- 
and  had  control  of  said  train  and  cars  with  the  consent  of  the 
defendant,  and  under  an  agreement  between  the  defendant  and 
said  Chicago,  Burlington  &  Quincy  Railroad  Company,  then  the 
court  instructs  the  jury  that,  for  the  said  purpose  of  making  up- 
and  managing  said  train  and  cars  until  said  train  was  ready  to 
start  on  its  regular  run,  the  said  servants  and  employees  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,   so   engaged^ 
were  the  servants  and  employees   of  the  defendant" 

Appellant  was  a  common  carrier  of  passengers  and  property 
between  Quincy  and  Kansas  City  for  hire,  and  as  such,  it  was  its 
duty  to  manage  its  trains  by  careful,  sober  and  skillful  servants. 
It  alone  had  the  power  to  employ  and  remove  the  servants  by 
whom  its  trains  were  managed,  and  it  must  be  held  responsible 
for  their  conduct. 

It  matters  not  whether  these  servants  in  the  management  of  its 
trains,  on  the  road  upon  which  they  ran  and  over  which  appellee's 
ticket  entitled  her  to  pass,  were  employed  and  paid  personally  by 
the  officers  of  appellant  road,  or  by  some  other  person  or  corpora- 
tion employed  by  appellant  to  have  the  service  performed  for  it. 

Appellant  operated  its  road  in  its  own  name  and  for  its  own 
gain,  and  the  fact  that  it  contracted  with  the  C.  B.  &  Q.  to  do 
its  switching  or  even  operate  its  trains,  can  not  relieve  it  from  its 
re.sponsibility  to  the  public  as  a  common  carrier. 

It  contracted  with  appellee  to  safely  carry  her  from  Quincy  to 
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Kansas  City,  and  when  she  entered  the  car  and  became  a  passen- 
ger upon  appellant's  road,  it  became  liable  for  her  safe  transpor- 
tation, and  for  all  negligence  of  those  whom  it  had  authorized  to* 
manage  its  trains  for  it. 

It  is  also  contended  by  appellant  that  the  trial  court  erred  in 
permitting  appellee  and  her  husband  to  testify  to  the  declarations 
of  Griswold,  the  conductor  of  appellant^s  train,  made  after  the 
accident  had  occurred.     Hugh  Martin,  the  husband  of  appellee, 
testified  that  his  wife  was  unconscious  for  about  one  hour  after 
the  accident ;  that  after  she  returned  to  consciousness  they  had  a. 
conversation  with  Griswold,  the  conductor  on  the  train,  in  refer- 
ence to  the   accident.     Said  witness  was  permitted  to  testify, 
against  the  objections  of  appellant,  as  follows :  **  The  conductor 
inquired  in  regard  to  how  the  matter  occurred ;  it  seetned  he  did 
not  know  an)rthing  about  it.     I  told  him  how  it  occurred ;  said 
he,  it  is  carelessness.     He  said  there  had  been  a  great  deal  of 
carelessness  or  recklessness,  something  of  that  kind,  on  the  part 
of  the  attaches  of  the  road.     If  you  want  me  to  tell  all  of  it,  he 
said  really  he    felt  afraid  himself,  and   he  wanted   to   get  our 
names  to  report  to  headquarters." 

Appellee  also  testified,  against  a  like  objection,  that  in  the  con- 
versation referred  to  by  her  husband,  the  conductor  said  that  "  the 
men  or  the  hands  on  the  road  had  become  so  reckless  that  they 
ought  to  be  reported,  and  he  would  report  them.  He  said  we 
ought  to  prosecute  them  because  they  had  become  so  reckless." 
It  is  a  sufficient  reason  why  this  evidence  should  not  have  been 
admitted,  that  the  conductor  was  talking  about  a  matter  he  knew 
nothing,  personally,  about,  so  far  as  he  referred  to  the  accident  by 
which  appellee  was  injured. 

It  is  insisted  by  appellee's  attorney,  that  this  evidence  was 
admissible  as  part  of  the  res  gestce  of  the  accident  by  which  she 
was  injured.  To  be  receivable  upon  this  ground,  the  declaration 
must  have  been  made  at  the  time  the  accident  occurred,  and  have 
reference  to  that  transaction.  Most  of  the  statements  refer  to 
other  transactions,  and  have  no  reference  to  the  accident  by  which 
appellee  was  injured. 

These  declarations  were  by  appellant's  servant,  not  in  the  course 
of  his  duty,  made — not  under  oath — about  a  matter  in  reference 
to  which  he  was  competent  to  testify  as  a  witness. 
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They  did  not  accompany  the  principal  act,  or  tend  in  any  way 
to  elucidate  it,  nor  were  they  a  part  of  the  res  gesta.  They  are 
no  more  competent  because  made  only  a  short  time  after  the  acci- 
dent had  occurred,  than  if  made  a  year  after. 

When  the  principal  transaction  was  ended,  from  that  moment 
the  servant  had  no  authority  to  bind  his  principal  by  anything  he 
might  see  proper  to  say  about  it  His  evidence  was  the  merest 
hearsay,  and  should  not  have  been  admitted. 

These  declarations  were  of  a  character  most  damaging  to  appel- 
lant, and  the  court  having  admitted  them  as  competent  proof,  the 
jury,  in  the  sharp  conflict  in  the  evidence  as  to  the  manner  in 
which  the  accident  occurred,  would  be  likely  to  regard  them  as  the 
admissions  of  appellant,  made  by  its  authorized  servant  or  agent, 
and  therefore  binding  upon  it. 

That  the  declarations  of  the  conductor  that  the  road  was  so 
carelessly  or  recklessly  managed  that  he  was  afraid  of  it  himself, 
had  a  damaging  effect  upon  the  rights  of  appellant,  is  demon- 
strated in  a  verdict  for  damages  which  we  regard  as  large  for  the 
injury  received  by  appellee. 

Judgment  reversed  and  cause  remanded. 

CHICAGO,  MILWAUKEE  d  ST.  PAUL  RAILROAD 
COMPANY  V.  WEST,  by  Next  Friend.  (0 

Appellate  Courts  Illinois y  First  District^  March  Term^  1887. 

[Reported  in  24  111.  App.  44.] 

i  INFANT  RIDING  UPON  ENGINE  AT  INVITATION  OF  ENGINEER 

,  AND   ALIGHTING    FROM   SAME   WHILE  IN  MOTION— RAIL- 

I  ROAD  COMPANY  LIABLE  FOR  INJURY.— In  an  action  to  recover 

damages  for  injury  sustained  by  plaintiff,  an  infant,  while  alighting  from 
an  engine  when  in  motion,  and  which  he  had  boarded  at  the  invitation  of 
the  engineer,  the  latter  having  no  authority  to  invite  persons  to  ride  upon 
the  engine,  it  was  keld^  that,  although  plaintiff  was  a  trespasser,  it  was 
the  duty  of  the  railroad  company  to  exercise  care  and  prudence  in 
putting  him  off  the  engine,  and  the  company  was  liable  for  the  acts  of 
its  servant  in  causing  the  plaintiff  to  jump  off  the  engine  while  it  was  in 
motion. 

I.  Affirmed  in  125  III.  321,  2  Am.  Neg.  Cas.  672. 
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Appeal  from  Superior  Court  of  Cook  County.     The  facts 
appear  in  the  opinion. 

E.  Walker,  for  appellant. 

Selden  Fish,  for  appellee. 

Morally  P#  J. — ^The  evidence  introduced  in  this  case,  on  the 
trial  in  support  of  the  plaintiff's  cause  of  action,  tended  to  show 
that  plaintiff,  being  at  the  time  about  seven  years  of  age,  was 
in\'ited  by  the  engineer  to  get  upon  the  engine  which  was  used 
for  switching  cars  upon  defendant's  tracks ;  that  after  riding  up 
and  down  in  the  yard  several  times,  and  when  the  engine  was 
moving,  the  engineer  said  to  the  plaintiff  that  the  "  old  man," 
meaning  the  yardmaster,  was  coming,  and  told  him  to  get  off; 
that  in  obedience  to  such  command  plaintiff  climbed  down  the 
steps  of  the  engine,  and  in  attempting  to  reach  the  ground  his 
foot  was  caught  under  the  wheels  and  crushed.  That  at  the  time 
the  engineer  told  the  plaintiff  to  get  off,  the  engine  was  moving 
about  as  fast  as  the  plaintiff  could  run,  and  it  was  not  ''  slowed 
up  "  to  enable  the  plaintiff  to  get  off.  The  evidence  introduced 
in  behalf  of  defendant  was  in  almost  all  particulars  in  conflict 
with  that  of  plaintiff,  and  the  verdict  must  be  regarded  as  settling 
the  issues  of  fact,  and  as  the  verdict  is  supported  by  the  evidence 
the  judgment  must  stand,  unless  there  was  some  error  of  law  com- 
mitted by  the  trial  court  which  shall  be  found  to  require  a  reversal 
of  the  case. 

It  is  contended  by  appellant's  counsel  that  the  railroad  com- 
pany cannot  be  held  liable  for  an  injury  occurring  in  consequence 
of  the  act  of  its  employee  which  was  not,  done  in  the  line  of  his 
duty,  but  was,  in  fact,  in  direct  violation  of  the  express  rules  of 
the  company.  It  is  shown  that  there  were  plain  instructions 
hanging  up  in  the  cab,  not  to  allow  anyone  to  ride  on  the  engine 
except  employees,  and  the  rule  of  the  company  was  shown  to  be 
as  follows :  "  No  person  will  be  allowed  to  ride  upon  the  engine 
except  roadmasters  on  their  own  divisions,  conductors  or  forward 
brakemen  of  the  train,  without  permission  from  the  superintend- 
ent or  master  mechanic.  Every  engineer  will  be  held  responsi- 
ble for  the  strict  enforcement  of  this  rule." 

It  is  apparent  that  the  engineer  had  no  authority  to  invite  the 
boy  upon  his  engine,  and  that  his  doing  so  was  a  palpable  viola- 
tion of  the  rule  which  the  company  had  laid  down  for  the  govern- 
Vol.  IL— 32 
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ment  of  his  conduct ;  but  it  is  also  manifest  that  the  boy  who  got 
on  in  obedience  to  the  invitation  could  be  in  no  worse  position 
than  if  he  had  stolen  on  without  the  notice  of  the  engineer,  or 
jumped  on  as  the  engine  was  starting,  against  the  direct  order  of 
the  engineer  that  he  should  keep  off.     So  far  as  the  relation  of 
the  company  is   concerned,  the   boy,  whether   he  got  on  at  the 
engineer's  invitation,  or  against  his  command,  was  a  trespasser^ 
and  it  may  be  conceded   that  if,  while  riding  upon    the  engine^ 
even  by   the  invitation  and  permission  of  the  engineer,  he  had 
been  injured  by  reason  of  some  negligence  in  the   management 
or  operation  of  the  engine  or  the   road,  the  company  would  not 
be  responsible.     Being  a  trespasser,  the  company  would  owe  him 
no  duty  of  protection  against  the  ordinary  perils  of  the  position 
which  he  voluntarily  assumed.     But  when  the  injury  results  from 
the  direct  act  of  a  servant  of  the  company  in  endeavoring  to 
enforce  the  rule  of  the  company,  a  different  question  is  presented. 

The  boy  had  no  right  to  remain  on  the  engine,  but  he  had  a 
right  to  be  exempted  from  the  peril  of  gross  carelessness  on 
the  part  of  defendant's  servants  in  removing  him  therefrom,  and 
they  were  bound  to  exercise  toward  him,  in  putting  him  off.  care 
and  prudence,  so  that  in  enforcing  the  rule  of  the  company  no  injury 
should  be  inflicted,  which,  in  view  of  all  the  circumstances,  rea- 
sonable caution  on  their  part  could  prevent. 

It  is  sought  to  treat  the  act  of  inviting  the  boy  on  the  engine^ 
allowing  him  to  ride  thereon  and  the  ordering  him  off,  as  one 
continuous  act  of  the  engineer,  all  without  authority,  and  hence 
creating  no  liability  against  the  company.      We  cannot  perceive 
that  the  fact  that  the  servant  of  the  company  violates  its  rules  can 
relieve  the  company  from  liability  for  his  wrongful  acts,  when  he 
afterwards  undertakes  to  obey  and  enforce  them.     That  the  rule 
of  the  company  in  evidence  authorized  the  engineer  to  remove 
any  person  wrongfully  upon  his  engine,  whether  the  entry  there 
was  in  its  inception  by  his  invitation  or  against  his  will,  there  can 
be  no  doubt.     In  removing  the  intruder  he  was  doing  the  will  of 
the  company,  and  his  act  cannot  be  regarded  as  willful  and  unauthor- 
ized.    When  the  act  is  authorized  by  the  master  he  is  always 
liable  for  the  negligent  or  improper  execution  of  it  by  the  servant 
•    So  it  was  held  that  the  company  was  liable  where  a  baggage- 
man forced  a  boy,  who  got  on  the  rear  platform  of  a  baggage  car 
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which  was  being  switched,  to  jump  off  while  the  car  was  in  motion 
and  at  a  dangerous  place,  the  rule  of  the  company  posted  up  in 
the  car  being  as  follows  :  "  No  person  will  be  allowed  to  ride  on 
this  baggage  car,  except  the  regular  train  men  employed  thereon. 
Conductors  and  baggage  men  must  see  this  order  strictly  enforced." 
Rounds  V.  D.  &  L.  W.  R.R.  Co.,  64  N.  Y.  129. 

In  Holmes  v.  Wakefield,  12  Allen,  580,  where  the  instruction  of 
the  company  was,  **  The  conductors  will  not  allow  any  person  to 
ride  in  any  freight  car  attached  to  their  trains,"  it  was  argued  that 
this  direction  only  authorized  the  conductor  to  prevent  persons  get- 
ting on  the  car,  but  did  not  require  him  to  remove  them,  especially 
after  the  car  was  in  motion..  The  court  said :  "  We  do  not  think 
the  effect  of  the  instruction  can  be  so  limited.  It  plainly  made  it 
his  duty  to  prevent  any  persons  riding  on  a  freight  car.  This  he 
might  do  in  any  lawful  and  proper  manner,  by  the  use  of  rea- 
sonable force  to  prevent  getting  upon  the  car,  or  removing  a  per- 
son who  had  got  upon  the  car  in  violation  of  the  rule.  The  wrong 
to  the  plaintiff  consisted  in  using  force  unreasonably  ;  that  is,  at  a 
time  and  under  circumstances. which  made  it  dangerous  to  his  life 
or  limb." 

It  is  urged  that  there  is  no  evidence  in  the  record  which  shows 
that  the  engineer  used  or  even  threatened  to  use  any  force.  The 
evidence  is  that  he  said  to  the  boy,  "  Cheese  it,  the  old  man  is 
coming,"  and  told  him  to  get  off.  Whether  what  was  said  and 
the  manner  of  saying  it  to  the  boy  of  seven  years  was  equivalent 
to  actual  force,  was  for  the  jury  to  say.  As  was  said  by  the 
court  in  Lovett  v.  S.  &  S.  D.  R.R.  Co.,  9  Allen,  557,  in  answer- 
ing a  similar  objection,  '*  His  obedience  would  be  naturally  ex- 
pected, without  regard  to  the  risk  he  might  incur,  and  in  respect 
to  a  child  so  young,  the  command  would  be  equivalent  to  com- 
pulsion." 

It  was,  we  think,  the  plain  duty  of  the  engineer  not  to  direct 
the  boy  to  get  off  the  engine  till  he  had  stopped  it,  or  at  least  to 
have  "slowed  up  "  so  that  the  descent  from  the  engine  would  be 
rendered  reasonably  safe.  Kline  v,  C.  P.  R.R.  Co.,  37  Cal.  400. 
We  have  examined  the  instructions  given  for  plaintiff,  and  find 
them  in  substantial  accord  with  the  views  above  expressed  and 
quite  as  favorable  to  the  defendant  as  it  had  a  right  to  ask.  We 
think,  also,  that  the  court  was  right  in  declining  to  give  defend- 
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ant's  instructions  which  were  refused.  We  find  no  error  in  the 
record,  and  the  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 

CHICAGO  CITY  RAILWAY    CO.    v.    ROBINSON. 

Appellate  Court,  Illinois,  First  District,  May,  1888. 

[Reported  in  27  III.  App.  26.] 

RAILROAD  COMPANY  NEGLIGENT  IN  RUNNING  TRAIN 
RAPIDLY  OVER  A  CROSSING— DEATH  OF  CHILD.— -A  railroad 
company  that  rushes  its  train  over  a  street  crossing  at  a  rapid  speed, 
without  signal  or  warning,  while  a  train  bound  in  the  opposite  direction 
is  discharging  passengers  at  the  crossing,  is  guilty  of  negligence  and  is 
liable  in  damages  for  the  death  of  a  boy  five  and  onc*half  years  of  age, 
who  alighted  and  attempted  to  run  from  the  standing  train  across  the 
track  upon  which  was  the  on-coming  train. 

WHEN  NEGLIGENCE  NOT  IMPUTED  TO  PARENT.— When  a  child 
that  is  injured  is  in  the  exercise  of  ordinary  care  the  question  of  the 
parent's  negligence  does  not  arise. 

Appeal  from  the  Superior  Court  of  Cook  County.  The  facts 
appear  in  the  opinion. 

Hynes  &  Dunne,  for  appellant. 

Frank  J.  Smith  &  Helmer  and  Melville  W.  Fuller,  for 

appellee. 

Per  Curiam. — ^The  action  in  this  case  was  brought  to  recover 
damages  for  killing  the  child  of  appellee  through  the  alleged 
negligence  of  the  servants  of  appellant. 

Appellant  was  operating  a  double-track  street  car  line  on  State 
Street,  in  Chicago,  and  the  trains,  each  of  which  consisted  of  a 
**grip"  and  one  or  two  passenger  cars,  were  driven  by  a  cable 
running  beneath  the  surface  of  the  road  at  a  speed  of  seven  miles 
an  hour.  There  was  a  gate  across  the  platform  of  each  car  on 
the  side  toward  the  track  on  which  the  trains  traveled  in  opposite 
directions,  which  prevented  passengers  from  getting  on  or  off  the 
cars  on  that  side  of  the  train. 

Plaintiff's  evidence  tended  to  show  that  on  the  morning  of  the 

accident,  the  plaintiff,  with  her   boy,  five  and   one-half  years  of 

.  age,  and  some  relatives  with  their  children,  got  on  a  north-bound 


Carrier  of  Persons.  501 

train,  on  State  Street,  on  their  way  to  attend  a  funeral,  and  rode 
to  Twenty-fourth  Street,  intending  to  proceed  west  on  the  north 
side  of  said  street.  The  train  stopped  on  the  north  foot  crossing 
of  Twenty-fourth  Street  and  the  party  alighted  from  the  east  side 
of  the  rear  platform.  A  boy  about  nine  years  old,  who  was  of 
the  party,  was  the  first  to  get  off,  and  next  to  him  the  deceased, 
dosely  followed  by  his  mother.  The  older  boy  ran  westward 
across  the  west  track  of  appellant  and  the  deceased  ran  after  him, 
and  was  struck  by  the  "  grip  "  of  a  south-bound  train  and  killed. 

The  running  of  the  cable  over  the  pulleys  in  the  street  and 
through  the  **  grip  "  of  the  standing  car  made  considerable  noise, 
and  the  approach  of  trains  is  almost  noiseless,  and  the  south- 
bound train  was  not  heard  by  plaintiff's  witnesses,  and  their  evi- 
dence tended  to  show  that  there  was  no  bell  or  gong  sounded,  and 
no  signal  or  warning  of  the  approach  of  the  train  given,  ^nd  that 
the  movement  of  the  train  was  very  rapid.  The  standing  train 
obstructed  the  view  of  the  west  track,  so  that  persons  alighting 
from  said  train  on  the  east  side  would  not  see  the  south-bound 
train  until  it  passed  the  rear  of  said  standing  cars. 

On  the  close  of  plaintiff's  evidence,  counsel  for  the  defendant 
company  moved  the  court  to  instruct  the  jury  to  find  for  the 
defendant  on  the  ground  of  the  absence  of  proof  of  due  care  on 
the  part  of  plaintiff,  and  the  absence  of  proof  of  negligence  on  the 
part  of  defendant.  The  court  overruled  the  motion,  and  this  is 
the  principal  ground  of  error  urged  upon  us  for  a  reversal  of  the 
case. 

We  are  of  opinion  that  the  court  properly  overruled  said  motion. 
The  questions  whether  deceased  was  in  the  exercise  of  reasonable 
care,  and  whether  the  defendant  company  was  guilty  of  negli- 
gence, were  properly  questions  for  the  jury  to  determine.  Appel- 
lant's counsel  invokes  the  doctrine  that  it  is  negligence  per  se  to 
cross  a  railroad  without  stopping  and  looking  to  see  that  there  is 
no  approaching  train,  and  argues  that  as  there  is  no  proof  that 
defendant's  train  was  running  at  an  unlawful  rate  of  speed,  they 
could  not  be  held  guilty  of  any  negligence. 

The  doctrine  invoked  is  not  to  be  applied  as  a  hard  and  fast 
nile  in  every  case  of  an  injury,  even  at  crossings  of  steam  rail- 
roads. Ordinary  care  and  prudence  under  all  the  circumstances 
in  the  particular  case  is  all  that  the  law  requires,  and  it  is  ordin- 


502  American  Negligence  Cases. 

arily  for  the  jury  to  decide  whether,  under  the  circumstances,  a 
failure  to  stop  until  the  view  is  clear,  and  look  for  an  approaching 
train,  is  such  negligence  as  should  defeat  a  recovery. 

We  are  not  willing  to  state,  as  a  matter  of  law,  under  all  the  cir- 
cumstances of  this  case,  that  deceased  was,  at  the  time  of  the 
injury,  guilty  of  a  want  of  ordinary  care,  nor  can  we  say  that  the 
evidence  did  not  warrant  the  submission  of  the  question  of  defend- 
ant's negligence  to  the  jury.  To  rush  a  train  going  in  one  direc- 
tion over  a  street  crossing  at  a  rapid  speed,  and  without  signal  or 
warnings  while  a  train  bound  in  the  opposite  direction  is  discharg- 
ing passengers  at  a  crossing,  and  where  persons  young  and  old 
are  liable  to  be  crossing  the  street,  is  such  an  act  as,  in  our 
opinion,  fully  warrants  the  conclusion  of  negligence. 

In  passing  on  this  branch  of  the  case  we  of  course  consider 
only  plaintiff's  evidence,  and  the  inferences  that  can  be  reasonably 
drawn  from  it.  There  is  a  sharp  conflict  on  several  points  when 
defendant's  evidence  is  looked  at,  but  the  conflict  has  been  set- 
tled by  the  verdict  in  favor  of  the  plaintiff. 

There  is  one  objection  urged  against  an  instruction  given,  and 
that  is,  that  plaintiff's  instruction  excluded  the  question  of  the 
mother's  negligence,  if  any,  from  the  consideration  of  the  jury. 
The  plaintiff's  theory  was,  that  the  child  was  in  the  exercise  of 
ordinary  care,  and  hence  that  no  negligence  could  be  imputed  to 
the  parent.  This  is  the  rule  of  law.  Ihl  v.  Forty -'second  Street 
R.R.  Co.,  47  N.  Y.  317;  Cummings  v.  Brooklyn  City  R.R.  Co., 
6  Cent.  Rep.  394. 

The  court  instructed  the  jury  very  fully  as  to  the  question  of 
the  mother's  negligence,  at  the  request  of  defendant,  and  consid- 
ering the  instruction  as  a  series,  the  whole  law  arising  upon  all 
theories  of  the  case  was  given  to  the  jury. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court 
should  be  affirmed. 

Judgment  affirmed. 
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MCNULTA  V,  ENSCH.  ^i) 

AppeUaie  Court,  Third  District^  Illinois^  February,  1889. 

[Reported  in  31  III.  App.  100.] 

HAILROAD  LIABLE  FOR  FAILURE  TO  MAKE  SUFFICIENT  STOP 
TO  LET  OFF  PASSENGERS.— If,  after  the  announcement  of  a 
station^  a  train  comes  to  a  stop  about  the  usual  time  and  at  the  station 
fdatform,  a  passenger  is  justified  in  presuming  that  the  stop  is  for  the 
purpose  of  getting  off,  and  if  he  is  injured  while  alighting,  by  reason  of 
the  train  immediately  starting  up  again,  the  company  is  liable,  and 
cannot  avoid  liability  by  stopping  the  train  a  short  dbtance  beyond  and 
there  giving  ample  time  for  discharging  passengers. 

In  error  to  the  Circuit  Court  of  Sangamon  County.     The  facts 
^e  stated  in  the  opinion. 
G.  B.  Burnett  and  Isham,  Lincoln  &  Beale,  for  plaintiff  in 

trror. 

Charles  A.  Keyes,  for  appellee. 

Pleasants,  J. — On  the  night  of  January  14,  1888,  defendant 
in  error  was  a  passenger  on  the  lightning  express  train  of  the 
Wabash  Railway  from  Springfield  to  Starnes,  distant  three  miles 
cast,  and  in  getting  off  was,  by  its  sudden  motion,  thrown  between 
the  cars  and  the  station  platform,  and  seriously  injured  ;  for 
which  this  action  was  brought. 

The  negligence  alleged  and  relied  on  was  in  failing  "  to  stop  the 
train  ...  a  sufficient  length  of  time  to  allow  the  plaintiff  safely 
to  get  off."  Plea,  not  guilty  ;  verdict  and  judgment  for  plaintiff 
for  $2,500  damages. 

Stames  was  a  small  settlement  consisting  of  a  few  miners' 
houses  about  a  coal  shaft.  The  lightning  express  was  not  sched- 
uled or  advertised  to  stop  at  that  station,  but  as  there  was  a 
cossing  of  the  Illinois  Central  Railroad  about  five  hundred  feet 
«ast  of  the  platform  there,  that  train,  like  all  others  going  that 
^y,  in  making  the  stop  required  for  the  crossing  would  naturally 
niake  it  at  or  near  that  platform.  And  hence  the  residents,  return- 
ing from  Springfield  and  others  coming  from  the  west  to  Stames, 

I-  Reversed  in  134  111.  54,  2  Am.  was  against  McNuIta  personally,  in- 

^(g.  Cas.   675,   on   the   ground  of  stead  of  being  entered  against  him  as 

«»Tor  in  the  entry  of  judgment,  the  receiver. 
Supreme  Court  holding  that  the  same 
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availed  themselves  of  that  train  as  freely  as  of  those  scheduled  to- 
stop  there,  paying  fare  to  the  conductor. 

Ensch  was  a  miner  at  the  Stames  shaft,  and  January  14  was 
pay  day.  As  usual  at  such  times,  he,  with  others,  had  gone  to  the 
city  in  the  afternoon  to  get  his  pay,  and  it  was  on  his  return  that 
he  received  the  injury  in  question.  There  were  twenty  or  more  other 
passengers  for  Stames  on  that  train,  including  some  women  and 
children.  Ensch  testified  that,  knowing  the  stop  would  not  be  long^ 
and  that  so  large  a  number  were  to  be  there  discharged,  he  had 
taken  his  place  on  the  rear  platform  of  the  second  car,  to  be  ahead 
of  the  crowd  and  get  off  as  soon  as  he  properly  might  when  it  should 
stop ;  that  it  did  stop  at  the  platform ;  that  he  thereupon  first 
placed  upon  the  platform  a  gallon  jug  which  he  had  carried,  and 
was  in  the  act  of  stepping  off  himself  when  the  train  started  up 
with  a  jerk,  and  so,  without  any  fault  or  carelessness  on  his  part, 
threw  and  injured  him  as  stated. 

On  behalf  of  defendant  it  was  claimed  that  the  train  had  only 
slacked  up  when  plaintiff  attempted  to  get  off ;  that  it  continued 
to  move  on  some  fifty  or  sixty  yards  further  east ;  that  the  jerk 
spoken  of  was  due  to  the  taking  off  of  the  air-brakes,  and  that  his 
injury  is  to  be  charged  to  his  own  recklessness  in  making  the 
attempt  while  the  train  was  in  motion. 

It  appears  that  at  the  point  referred  to  as  further  east,  it  did 
stop,  and  there  the  other  passengers  for  Stames  were  all  dis- 
charged. It  was  not  the  place,  however,  at  which  that  train  usu- 
ally stopped,  nor  was  it  so  convenient  or  safe  a  place  for  the  dis- 
charge of  passengers  as  the  platform. 

Whether  it  did  or  did  not  stop  at  the  place  where  plaintiff 
attempted  to  get  off,  was  the  only  controverted  question  of  fact, 
and  upon  its  determination  the  case  seems  to  have  depended. 
Upon  that  question  the  testimony  was  conflicting,  each  side  intro- 
ducing quite  enough,  in  the  absence  of  any  evidence  to  the  con- 
trary, to  establish  its  own  contention.  For  the  defendant  the  four 
train  hands— conductor,  engineer,  fireman  and  brakeman — ^testi- 
fied that  it  did  not ;  but  some  of  them  spoke  rather  from  their 
knowledge  of  the  usual  course  of  that  train  than  from  any  par- 
ticular recollection  of  the  circumstances  on  the  occasion  in  ques- 
tion, to  which  their  attention  was  not  called  until  some  time  after- 
ward.     Three  passengers  for  Starnes  also  testified  to  the  same 
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effect;  but  their  observation  was  made  from  within  the  coach 
and  it  was  at  night.  Three  others  said  they  did  not  notice  any 
such  stop,  but  were  not  positive  and  did  not  claim  to  have  given 
the  matter  special  attention  at  the  time.  Another  thought  it  did 
not  really  come  to  a  standstill,  but  stopped  long  enough  to  have 
made  him  attempt  to  get  ofT  if  he  had  been  on  the  steps  of  the 
coach. 

On  the  other  hand,  seven  passengers  for  Starnes,  including  the 
plaintiff,  testified  that  it  there  came  to  a  full  stop,  though  but  for 
a  moment.  The  position  of  plaintiff  was  the  most  favorable  for 
accurate  observation,  and  he  was  very  positive,  as  were  also  three 
of  the  others. 

To  decide  upon  the  comparative  weight  of  this  conflicting  tes- 
timony was  clearly  within  the  exclusive  province  of  the  jury,  who- 
saw  and  heard  the  witnesses,  both  as  to  the  direct  fact  and  as  to  the 
corroborative  circumstances,  if  any,  on  the  one  side  and  the  other. 
In  such  a  case,  our  own  opinion  as  to  the  preponderance,  what- 
ever it  might  be,  would  be  immaterial. 

It  is  further  claimed  by  appellant  that  the  declaration  is  to  be 
treated  as  alleging  that  the  train  did  not  stop  at  the  place  where 
fee  defendant  undertook  to  discharge  the  passengers  for  Starnes 
a  sufficient  length  of  time  to  allow  appellee,  in  the  exercise  of 
proper  care  and  diligence,  to  get  off  safely ;  and  inasmuch  as  the 
evidence  showed  abundantly  and  without  contradiction  that  it  did 
stop  long  enough  for  that  purpose  at  another  place,  a  little  further 
east,  where  all  the  passengers  for  Starnes,  excepting  appellee,  were 
in  fact  discharged,  the  declaration  was  not  only  wholly  unproved, 
but  clearly  disproved,  and  therefore  the  verdict  should  have  been 
set  aside,  notwithstanding  any  proof  that  it  made  a  momentary 
stop  where  he  attempted  to  get  off.  One  of  the  instructions  given 
for  defendant  seems  to  convey  that  idea,  which  the  jury  must 
have  either  misunderstood  or  disregarded.  In  application  to  this 
case  we  think  it  was  misleading  and  erroneous,  however  sound  as  an 
abstract  or  general  proposition.  Just  where  defendant  "  undertook" 
to  discharge  the  passengers  they  were  not  expressly  informed 
in  advance,  nor  could  they  otherwise  know  except  from  the  actual 
conduct  of  the  train.  The  conductor  or  brakeman  announced  the 
station,  in  the  usual  manner,  just  before  it  was  reached,  and  if, 
following  that  announcement,  and  in  about  the  usual  time  after- 
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ward,  it  actually  stopped  at  the  station  platform,  passengers  would 
be  justified  in  presuming  it  was  for  the  purpose  of  discharging 
them  there  and  in  proceeding  to  get  off ;  and  if,  in  the  act  of 
getting  off  while  it  was  so  stopped,  and  with  due  promptness  and 
care,  the  plaintiff  was  thrown  off  and  injured  by  the  starting  up  of 
the  train,  that  presumption  would  be  conclusive  upon  the  defend- 
ant. He  could  not  avoid  liability  for  such  injury  by  stopping  the 
train  again  a  few  rods  further  on,  and  there  giving  ample  time  for 
discharging  the  passengers.  The  jury  must  have  found  that  it 
did  so  stop,  and  in  that  view,  the  instruction  was  inapplicable,  or 
so  clearly  improper  that  in  disregarding  it  no  legal  wrong  was 
done  to  defendant 

It  is  also  claimed  that  there  was  no  evidence  tending  to  show 
that  defendant  was  the  receiver  of  the  railroad  company ;  and 
that  therefore  the  verdict,  as  against  him,  was  wholly  unsup- 
ported. 

The  record  furnishes  no  intimation  that  this  point  was  made  in 
the  court  below.  This  was  a  suit  against  McNulta  as  the  "  supe- 
rior "  for  injuries  alleged  to  have  been  caused  by  the  negligence 
of  his  servants,  and  the  defense  proceeded  upon  the  plea  of  not 
guilty,  and  on  the  sole  ground  that  they  were  not,  in  fact,  guilty 
of  the  alleged  negligence.  We  think  this  should  be  now  held 
to  have  been  a  concession  of  their  relation  to  the  defendant,  as 
averred  in  the  declaration — ^which  was  a  fact  so  publicly  and  gen- 
erally known  as  to  bring  it  almost,  if  not  quite,  within  the  range 
•of  judicial  notice. 

Perceiving  no  material  error  in  the  record,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 

^PANNAGLE  V,  CHICAGO  d  ALTON  RAILROAD 

COMPANY. 

Appellate  Court,  Illinois,  Fourth  District^  February  Term,  1889. 

[Reported  in  31  111.  App.  460.] 

PERSON  ARRIVING  AT  STATION  PLATFORM  AFTER  TRAIN 
HAD  STARTED  AND  ATTEMPTING  TO  BOARD  CAR  WHILE 
IN  MOTION. — In  an  action  against  a  railroad  company  for  injuries 
sustained  while  plaintiff  was  attempting  to  board  one  of  its  trains,  the 
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trial  court  instructed  the  jury  to  find  for  the  defenaant,  on  the  ground 
that  there  was  no  evidence  to  support  plaintiffs  claim,  he  not  having  prop- 
erly placed  himself  in  charge  of  the  company,  the  latter  being  unaware 
of  his  intention  to  become  a  passenger,  and  the  injury  being  sustained  by 
plaintifiPs  attempt  to  board  the  train  while  in  motion,  having  arrived  on 
the  platform  after  the  train  had  started:  Held^  that  there  was  no  error  in 
such  instruction  and  that  the  judgment  for  defendant  was  proper. 

In  error  to  the  City  Court  of  East  St.  Louis,  St.  Clair  County. 
The  facts  appear  in  the  opinion. 

M.  Millard,  for  plaintiff  in  error. 

Luke  H.  Hite  and  William  Brown,  for  defendant  in  error, 
cited:  Hutch,  on  Carr.  %%  562,  563;  Brien  v,  Bennett,  8  Carr.  & 
P.  724;  Simmons  v.  C.  &  T.  R.  Co.,  no  111.  340;  Phillips  v, 
Dickerson,  85  111.  11;  C.  B.  &  Q.  R.  Co.  v.  Smith,  1 8  111.  App. 
119;  Dechert  v.  I.  B.  &  W.  R.  Co.,  17  111.  App.  74;  L.  S.  &  M. 
S  R.  Co.  V.  O'Connor,  115  111.  254;  Bartelott  v.  Intemat.  Bank, 
119111.259. 

Phillips,  J, — Plaintiff  in  error  brought  suit  to  recover  dam- 
^es  for  injuries  received  in  an  attempt  to  get  aboard  the  train 
of  defendant  in  error  at  Mitchell,  a  station  on  defendant's  road. 

The  evidence  shows  at  that  station  a  depot  was  provided  with 
a  warm,  lighted  room,  supplied  with  seats,  for  the  accommodation 
of  passengers  awaiting  the  arrival  of  trains.  An  agent  was  in 
charge  of  that  depot,  and  then  present.  Defendant's  train,  pass- 
ing at  the  time  of  the  injury,  was  not  on  time. 

The  plaintiiT  claims  he  was  injured  by  reason  of  the  train  not 
remaining  at  the  depot  platform  long  enough  to  afiford  sufficient 
time  for  passengers  to  get  aboard.  To  determine  that  question, 
the  relation  between  plaintiff  and  defendant  is  of  importance  in 
determining  the  duty  of  the  defendant.  The  relation  between 
passenger  and  carrier  is  contractual.  It  was  the  duty  of  the 
plaintiflF,  if  he  desired  to  become  a  passenger  on  defendant's  cars 
of  that  train,  to  become  such  passenger  by  express  or  implied 
contract.  The  plaintiff  claims  that  he  had  left  East  St.  Louis  that 
evening,  having  purchased  a  round  trip  ticket;  but  that  fact  did 
not  create  the  relation  of  passenger  and  carrier  with  reference  to 
this  train.  No  express  contract  being  shown,  before  a  duty 
rested  on  the  defendant  the  plaintiff  must  in  some  manner  indi- 
cate his  purpose  of  becoming  such  passenger,  and  place  himself 
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in  charge  of  the  carrier.     He  gave  no  notice  to  the  agent  of  the 
company,  nor  did  he  seek  the  room  provided  for  passengers  to 
await  the  arrival  of  the  train  to  indicate  his  purpose,  or  in   any 
manner  place  himself  in  care  of  the  carrier.     The  train  arrived 
at  the  platform  and  one  passenger,  who  was  in  the  waiting  room,, 
took  the  train,  which  stopped  long  enough  for  him  to  get  aboard. 
The  plaintiff  was  at  a  boarding  house  and  saloon,  between   two- 
and  three  hundred  feet  from  the  depot,  and  from  eighty  to  one 
hundred  feet  from  the  nearest  point  of  the  platform.     When  he 
became  aware  of  the  approach  of  the  train  he  endeavored  to- 
reach  the  depot  to  take  the  train,  and  arriving  at  the  platform 
after  the  train  was  in  motion,  endeavored  to  get  aboard  and  was 
injured.     Not  having  placed  himself  in  care  of  the  carrier,  there 
was  no  relation  between  him  and  the  carrier  by  which  it  became 
the  duty  of  the  carrier  to  hold  its  train  for  any  length  of  time. 
For  any  injury  he  received  while  endeavoring  to  get  aboard  the 
train  while  in  motion  he  must  seek  redress  as  a  stranger.     His  act 
in  this  regard  was  gross  negligence. 

The  trial  court  instructed  the  jury  to  find  the  defendant  not 
guilty,  and  judgment  was  entered  against  the  plaintiff  for  costs. 
Plaintiff  sues  out  this  writ  of  error,  and  insists  the  evidence  should 
have  been  left  to  the  jury.  In  Simmons  v.  C.  &  T.  R.  Co.,  i  lO^ 
IH.  340,  it  was  held :  "  When  the  whole  of  the  evidence,  if  believed 
by  the  jury,  is  so  sufficient  to  support  a  verdict  in  his  favor  that 
the  court  would  not  permit  one  to  stand,  it  is  the  duty  of  the  court 
to  instruct  the  jury,  as  a  matter  of  law,  that  there  is  not  sufficient 
evidence  to  warrant  a  verdict  for  the  plaintiff."  The  rule  here 
declared  has  been  approved  by  the  Supreme  Court  in  L.  S.  &  M. 
S.  R.R.  Co.  V,  O'Connor,  115  111.  234;  Bartelott  v.  International 
Bank,  119  111.  259.  , 

In  Quinn  v.  I.  C.  R.R.  Co.,  51  111.  495,  it  was  held:  "It  is- 
urged,  however,  that  the  question  should  have  been  left  to  the 
jury.  The  practice  adopted  by  the  court  can  not  be  safely  fol- 
lowed in  many  cases.  Whenever  there  is  evidence  tending  to- 
prove  the  issue,  the  plaintiff  has  a  right  to  take  the  verdict  of  a 
jury;  but  if  this  had  gone  to  the  jury,  and  they  had  found  for  the 
plaintiff,  the  court  should  have  set  aside  their  verdict,  or,  if  it  had 
refused  to  do  so,  it  would  have  been  done  by  this  court.  As  no 
injustice  has  been  done  the  plaintiff  we  cannot  reverse  the  verdict" 
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To  the  same  effect  is  Wilson  v,  Williams,  14  Wend.  148.  It  was 
said  by  the  Appellate  Court  of  this  district,  in  Taylor  v,  D.  O.  & 
O.R.R.,  10  111.  App.  311:  "Where  a  verdict  is  shown  by  the 
evidence  to  be  so  clearly  right  that  had  it  been  otherwise  the  court 
would  have  set  it  aside,  such  verdict  will  not  be  disturbed  merely 
for  the  reason  there  is  error  found  in  the  instructions.  In  such 
a  case  it  appears  affirmatively  that  the  party  was  not  injured  by 
such  error,  and  hence  has  no  right  to  complain.  We  regard  a 
portion  of  defendant's  instructions  as  being  manifestly  erroneous ; 
but  is  the  verdict  so  clearly  right  that  had  it  been  in  favor  of 
plaintiff  in  error  we  would  be  required  to  reverse  and  refuse  to 
permit  it  to  stand  ?  If  so,  then  this  judgment  should  be  affrmed ; 
but  if  not,  then  it  must  be  reversed."  To  the  same  effect  in 
Burling,  Adm'x,  v.  I.  C.  R.R.,  85  111.  18.  In  this  case  it  appears 
from  the  evidence  the  plaintiff  was  not  entitled  to  recover ;  the 
verdict  was  right ;  and  even  if  there  was  error  in  the  instruction 
the  judgment  should  stand. 

The  other  question  presented  is  upon  the  admissibility  of  evi- 
<ience  offered  for  defense;  that  evidence  did  not  and  could  not 
affect  the  verdict  under  the  instruction  of  the  court  The  judg- 
ment is  affirmed. 

CHICAGO  A  NORTHWESTERN   RAILWAY 

COMPANY  V.   DRAKE. 

Appellate  Courts  First  District^  Illinois^  October^   1888. 

[Reported  in  33  III.  App.  1 14] 

NEGLIGENCE  OF  RAILROAD  COMPANY  IN  STARTING  TRAIN 
WHILE  PASSENGER  WAS  GETTING  ON.— Where  it  appeared  that 
a  train  stopped  at  a  station  about  eleven  o'clock  on  a  dark  and  wet  night, 
that  the  station  house  and  platform  were  unlighted,  and  no  conductor  or 
brakeman  took  any  notice  whether  passengers  got  on  or  off  the  train, 
and  a  passenger,  in  attempting  to  board  the  train,  slipped  on  the  steps 
of  the  car  because  the  train  started  as  he  was  in  the  act  of  getting  on, 
and  he  was  thrown  under  the  wheels  and  injured,  the  railroad  company 
was  liable. 

INTOXICATION  OF  PASSENGER  IMMATERIAL  IF  HE  EXER- 
CISED PROPER  CARE.— The  conduct  of  the  man,  drunk  or  sober  at 
the  time,  was  the  subject  of  investigation,  and  if  his  conduct  was 
characterized  by  a  proper  degree  of  care  and  prudence,  whether  he 
made  more  or  less  effort  to  pursue  that  line  of  conduct  was  immaterial. 
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Appeal  from  the  Superior  Court  of  Cook  County.  The  facts 
are  stated  in  the  opinion. 

W.  C.  GOUDY  and  W.  B.  Keep,  for  appellant. 

James  McGrath  and  D.  P.  Hendricks,  for  appellee. 

Gary,  J. — Except  as  to  the  sufficiency  of  the  evidence  to  jus- 
tify the  verdict,  the  only  question  presented  by  the  brief  of  the 
appellants  is  upon  the  refusal  of  this  instruction  : 

"The  jury  are  instructed,  as  a  matter  of  law  applicable  to 
this  case,  that  if  they  believe  from  all  the  evidence  in  the  case, 
that  the  plaintiff,  at  the  time  of  the  injury  complained  of,  was 
intoxicated,  that  that  fact  is  not  an  excuse  of  his  not  exercising 
due  care  and  prudence  for  his  own  safety,  but  of  itself  makes  it 
incumbent  upon  him  to  exercise  great  care  and  prudence  when  he 
places  himself  in  a  place  of  danger." 

No  argument  is  made  or  authority  cited  that  a  man  intoxi- 
cated is  required  to  exercise  a  greater  degree  of  care  and  pru- 
dence than  a  sober  one  should  do.  The  conduct  of  the  man, 
drunk  or  sober,  at  the  time  of  the  transaction  is  the  subject  of 
investigation,  and  if  that  conduct  is  characterized  by  a  proper 
degree  of  care  and  prudence,  whether  the  man  makes  more  or  less 
effort  to  pursue  that  line  of  conduct  is  immaterial. 

On  the  evidence  the  facts  which  the  preponderance  of  it  tends 
to  prove,  are,  that  May  5,  1885,  at  10:40  p.m.,  a  train  of  appel- 
lant was  due,  and  arrived  from  the  north  at  Rosehill  Station,  a  few 
miles  north  of  Chicago ;  the  train  made  the  usual  stop,  at  the 
usual  place ;  the  platform  is  a  very  long  one ;  the  night  was  dark 
and  wet ;  the  station  house  was  shut,  and  both  house  and  plat- 
form unlighted ;  no  conductor  or  brakeman  took  any  notice 
whether  Any  passenger  left  or  took  the  train.  The  appellee  had 
been  waiting  on  the  platform  five  to  ten  minutes  for  the  train,  and 
attempted  to  get  upon  it ;  immediately  after  the  train  started 
a  jolt  was  felt,  a  signal  to  stop  given,  the  train  backed  again,  and 
then  it  was  found  that  the  right  foot  of  appellant  had  been  crushed 
b>  the  train. 

He  testified  not  so  explicitly  on  his  direct  examination  as  he 
did  under  the  antagonism  of  the  cross-examination,  that  after 
the  train  stopped  he  attempted  to  step  upon  the  car  step,  and 
while  he  was  so  doing,  the  train  started  and  the  jerk  threw  him 
oft.     If  this  was  in  fact  the  way  the  accident  happened,  and  the 
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■ 

appellee  was  exercising  ordinary  care  in  his  attempt  to  get  upon^ 
the  train,  the  verdict  is  right.  It  was  the  duty  of  the  company 
"to  use  aJl  reasonable  precaution  for  the  safety  of  the  traveling 
public.  "  C  &  A.  R.R.  Co.  v,  Wilson,  63  111.  167.  Total  inatten- 
tion tea  passenger  getting  on  in  the  dark,  and  starting  the  train 
while,  with  ordinary  care,  he  is  attempting  to  get  on,  when  the 
circumstances  are  such  as  constitute  an  invitation  by  the  company 
to  the  passenger  to  make  the  attempt,  make  the  company  respon- 
able  for  the  consequences.  There  is  some  conflict  in  the  testi- 
mony as  to  the  condition  of  appellant  as  to  sobriety.  That  mat- 
ter was  left  to  the  jury  under  proper  instruction. 

A  police  sergeant  testified  that  he  saw  the  appellee  attempt  to- 
get  on  the  train,  and  that  it  was  before  the  train  stopped ;  that 
the  train  did  not  stop  at  the  depot,  but  went  about  one  hundred 
feet  south;  that  it  kept  moving  until  after  the  accident;  and  then 
backed  up  one  hundred  feet  or  less.  But  he  is  so  manifestly  mistaken 
as  to  the  movement  of  the  train,  and  it  is  so  clear  that  the  train 
was  stopped  the  second  time,  and  backed  up  because  of  the  jolt 
felt  upon  the  train  after  it  started  from  the  first  stop,  that  the  jury 
were  fully  warranted  in  believing  that  he  was  mistaken  also  as  to- 
the  movements  of  the  appellee. 

No  cause  is  shown  for  reversing  the  judgment,  and  it  is  there- 
fore affirmed. 

CHICAGO  CITY  RAILWAY  CO.  v.  DELCOURT. 

Appellate  Courts  First  District^  Illinois^  March ^   1889. 

[Reported  in  33  111.  App.  430.] 

ATTEMPTING  TO  BOARD  A  STREET  CAR  IN  RAPID  MOTION 
IS  NEGLIGENCE. — Where  a  person  attempted  to  board  a  street  car 
while  it  was  moving  at  a  rapid  rate,  and  in  consequence  thereof  was 
injured,  such  an  act  is  negligence  on  his  part,  and  the  railway  company 
is  not  liable. 

Appeal  from  the  Circuit  Court  of  Cook  County.  The  facts 
appear  in  the  opinion. 

C.  M.  Hardy,  for  appellant. 

M.  W.  Robinson,  for  appellee. 

Gamett,  P.  J« — On  August  17,  1886,  the  appellee  was. 
injured  in  consequence  of  being  thrown  to  the  ground  by  a  cable 
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car  of  appellant  near  the  corner  of  29th  and  State  streets  in  Chi- 
cago.    He  brought  this  action  against  the  company,  charging 
in  his  declaration  that  he  was  injured  by  the  negligence  of  the 
defendant's  servants.     The  jury  found  a  verdict  for  the  plaintiff, 
motion  for  a  new  trial  was  overruled,  and  judgment  entered  on 
the  verdict     Appellant  asked  for  a  reversal  on  the  g^round  that 
the  verdict  was  manifestly  against  the  evidence.     At  the  time  of 
the  occurrence  the  train  of  cars  which  caused  the  injury  was 
moving  north  on  State  Street.     A  stop  was  made  at  the  north 
crossing  of  29th  Street  to  receive  passengers  waiting  there,     llie 
plaintiff  claims  that  he  was  among  the  number  waiting  to  take 
passage  at  that  point,  and  that  while  the  car  was  at  a  stand  there 
he  made  an  effort  to  board  the  train,  taking  hold  of  the  hand-rail 
with  his  right  hand  and  placing  his  right  foot  on  the  step  or  foot 
board,  but  that  before  he  could  raise  his  left  foot  the  train  started 
-with  a  jerk,  and  after  dragging  him  some  twelve  or  fifteen  feet, 
threw  him  violently  to  the  ground,  by  means  of  which  the  injury 
^ued  for  was  produced.    He  testified  that  he  fell  because  the  train 
started  too  quick ;  that  it  went  with  a  full  start.     The  only  other 
witness  for  plaintiff  who  pretends  to  have  seen  him   fall,  was 
George  Mead,  a  boy  about  sixteen  years  of  age,  who  testified  that 
the  train  started  at  full  speed,  without  a  signaL     Both  of  these 
witnesses  testified  that  the  train  was  composed  of  a  grip  car  and 
two  open  summer  cars.     Mead  was  a  newsboy,  and  was  on  the 
train  for  the  purpose  of  selling,  and  was  trying  to  sell  his  papers. 
He  was  not  acquainted  with  Delcourt,  and  the  subject  was  never 
mentioned  to  or  by  him  until  about  a  year  afterward,  when  the 
plaintiff's  son  saw  him  selling  newspapers  and  asked  him  whether 
he  saw  the  accident.     The  slight  attention  given  to  the  matter  by 
Mead  and  the  lapse  of  time  would  seem  to  have  been  sufficient  to 
prevent  his  recollection  of  anything  more  than  the  main  facts  of 
the  occurrence,  yet  he  professes  to  remember  the  place  in  the 
l>lock  where  he  himself  boarded  the  train,  just  what  part  of  the 
middle  car  he  first  touched,  the  number  of  cars  in  the  train,  that 
the  rear  seat  of  the  last  car  was  unoccupied,  and  that  the  seat 
immediately  in  front  of  it  was  occupied  by  passengers ;   that  he 
did  not  succeed  in  selling  any  papers  on  that  train,  that  the  plain- 
tiff had  a  hatchet  and  his  dinner-pail  under  his  left  arm  and  put 
his  right  hand  and  foot  on  the  car  in  trying  to  get  on ;  that  the 
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windows  at  the  front  and  rear  ends  of  the  car  were  up,  and  other 
details  too  numerous  to  recite.    Much  of  his  recollection,  we  think, 
my  be  accounted  for  by  the  fact  (admitted  by  him)  that  he  had 
heard  the  plaintiffs  testimony  and  the  opening  of  the  case  by 
defendant's  counsel.     It  does  not  appear  probable  that  he  could, 
under  the  circumstances,  have  remembered  the  various  trivial  points 
given  in  his  evidence.     To  meet  the  case  made  by  these  two  wit- 
nesses, the  defendant  called  the  conductor  and  grip  driver  and 
four  passengers.     The  two  employees  and  two  of  the  passengers 
testified  that  the  train  was  composed  of  the  grip  car  and  one  sum- 
mer car  only,  and  several  of  defendant's  witnesses  said  that  they 
<licl  not  see  plaintiff  among  the  persons  waiting  at  29th  Street 
when  the  car  stopped  or  started.     The  driver  of  the  grip  did  not 
see  Delcourt  until  after  he  fell,  but  all  the  other  five  witnesses  for 
defendant  state,  that  after  the  train  started  and  was  under  full 
speed,  he  ran  alongside  the  train  and  tried  to  get  on  the  grip,  and 
in  making  the  effort  was  thrown  to  the  ground.     Some  of  these 
witnesses  say  that  the  plaintiff  came  on  a  run  from  the  sidewalk, 
in  a  southwesterly  direction,  in  order  to  catch  the  train,  which  had 
already  started  north  before  he  made  any  move  toward  it.     Four 
of  the  defendant's  witnesses,  who  are  wholly  disinterested,  were 
seated  in  the  car  next  to  or  near  the  grip,  so  as  to  see  clearly  all 
that  took  place,  and  there  is  nothing  in  their  evidence  to  indi- 
cate bias  or  insincerity.     Appellee  argues  that  his  identification 
hj*  the  defendant's  witnesses  is  not  satisfactory,  and  the  accident 
to  which  they  testify  must  have  been  at  some  other  time  and  to 
some  other  person.     It  is  true  that  some  of  the  witnesses  would 
not  swear  positively  that  Delcourt  was  the  man  they  saw  fall,  but 
the  time  and  place  given,  with  other  details,  leave  no  reasonable 
^ubt  on  the  point.     This  is  not  the  ordinary  case  of  proving  the 
defendant  not  guilty  by  the  employees  of  the  company  only, 
^nst  whose  evidence  it  is  commonly  urged  that  their  employ- 
ment and  daily  bread  depend  upon  the  will  of  an  autocratic 
employer.     Juries  are  in  the  habit  of  taking  a  wide  range  of  lib- 
erty in  scanning  and  disbelieving  the  evidence  of  such  witnesses, 
hut  here  are  four  men  who  have  no  motive  to  tell  other  than  the 
^^th,  who  had  ample  opportunity  of  observation,  and  whose  evi- 
"^ee  bears  internal  evidence  of  fairness  and  honesty.     Such  evi- 
dence the  jury  should  not  lightly  put  aside,  and  we  think  would 
Vol.  II.— 33 


514  AMERICAN  NEGLIGENCE  CASES. 

not,  unless  misled  by  passion  or  prejudice.  Trying  to  board  the 
train  when  in  rapid  motion  was  negligence  on  the  part  of  the 
plaintiff,  and  on  the  entire  evidence  no  negligence  is  attributed  to 
appellant  It  is  with  great  reluctance  that  this  court  interferes 
with  the  findings  by  a  jury,  but  as  the  case  has  only  been  tried 
once,  and  the  verdict  appears  clearly  s^ainst  the  weight  of  the 
evidence,  we  think  justice  requires  it  should  be  submitted  to 
another  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

THE   CINCINNATI,  INDIANAPOLIS,  ST.   LOUIS 
A  CHICAGO  RAILROAD  GO.  V.  DUFRAIN. 

Appellate  Court ^  Illinois^  Second  District^  December  Term^  1889. 

[Reported  in  36  111.  App.  352.] 

THROWN  FROM  TRAIN  BY  SUDDEN  STARTING  AND  JERK- 
INSTRUCTION  AS  TO  ALIGHTING,  ERROR.— Where  the  declar- 
ation  alleges  that  plaintiff  was  thrown  from  the  train  by  its  starting  sud- 
denly and  with  a  jerk,  an  instruction  that  if  plaintiff  used  reasonable 
diligence  and  care  in  alighting  from  the  train,  then  she  might  recover,  is- 
erroneous. 

ALIGHTING  FROM  MOVING  TRAIN  -NEGLIGENCE  PER  SE^ 
INSTRUCTION. — Where  a  passenger,  while  alighting  from  a  train,  was 
injured  by  the  alleged  negligence  of  the  railroad  company  in  starting  the 
train  suddenly  and  with  a  jerk,  an  instruction  asked  for  by  the  defendant 
company  to  the  effect  that  jumping  off  a  moving  train  is  negligence  per 
se,  should  have  been  given. 

Appeal  from  the  Circuit  Court  of   Kankakee  County.     The 
facts  appear  in  the  opinion. 

Thos.  p.  Bonfield,  for  appellant,  cited :  Dougherty  v,  C.  B. 
&  Q.  R.R.,  86  111.  467;  Shear.  &  Redf.  on  Neg.  341  ;  Jeffer- 
sonville  R.R.  Co.  v.  Swift,  22  Ind.  450;  Penn.  R.R.  v,  Chappel,. 
23  Pa.  St.  147  ;  O.  &  M.  R.R.  v,  Stratton,  78  111.  88;  111.  Cent 
R.R.  V,  Slatton,  54  111.  133  ;  C.  &  A.  R.R.  v,  Randolph,  53  111. 
510;  111.  Cent.  V.  Chambers,  71  111.  519;  O.  &M.  R.R.  z;.  Schiebe,, 
44  111.  460;  I.  C.  R.R.  V.  Baches,  55  111.  379;  I.  C.  R.R.  v.  Ham- 
mer, 72  111.  352  ;  I.  C.  R.R.  V,  Hetherington,  83  111.  510;  C.  B. 
&Q.  R.R.  V.  Lee,  68  111.  576;  L  C.  R.R.  v.  Godfrey,  71  111.  500. 

B.  F.  Gray  and  H.  K.  Wheeler,  for  appellee. 
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UptonyP.  J. — On  the  9th  of  July,  1888,  in  the  early  morn- 
ing, appellee,  her  husband,  son  and  daughter,  took  passage  on  a 
passenger  train  running  upon  appellant's  railway,  at  Fowler,  Indi- 
ana, for  transportation  to  Strawn,  in  Illinois.  The  train  in  which 
they  took  passage  arrived  at  St.  Anne  at  4:20  A.  M.  of  the  same 
day.  The  appellee,  in  alighting  from  the  train,  was  injured  by  a 
fall,  and  brings  this  suit  to  recover  damages  from  appellant  for 
that  injury,  laying  her  damages  at  $1,999. 

The  declaration  filed  in  the  case  contains  two  counts,  the  first 
of  which,  after  charging  appellant  with  possessing  and  operating 
a  railroad,  alleges  that  appellee  took  passage  in  the  cars  running 
upon  the  railway  of  appellant,  as  above  stated,  paying  the  fare  of 
appellee  therefor.  That  upon  the  arrival  of  the  train  at  St.  Anne, 
appellant  did  not  give  appellee  sufficient  time  to  alight  from  the 
train,  and  in  attempting  to  alight  therefrom,  she  was  thrown  off 
the  train  and  injured,  while  she  was  exercising  due  care  in  that 
regard. 

The  second  or  additional  count  charged  that  appellee  took  pas- 
sage in  appellant's  passenger  cars,  at  and  to  be  transported  to  the 
points  above  stated,  and  that  appellant  did  not  allow  appellee 
sufficient  time  to  alight  from  the  car  in  which  she  was  transported, 
and  because  thereof  she  was  hurt  and  received  permanent  in- 
juries, etc. 

To  both  counts  the  plea  of  not  guilty  was  interposed.  In  the 
trial  court  the  case  was  heard  with  a  jury,  who  found  the  appel- 
lant guilty,  and  assessed  appellee's  damages  at  $1,999,  the  amount 
she  claimed  in  her  declaration,  upon  which  verdict,  after  over- 
ruling a  motion  for  a  new  trial,  the  court  entered  judgment,  to 
which  appellant  excepted  and  appealed  to  this  court.  The  record 
on  that  appeal  is  now  before  us.  The  controverted  facts  are  in 
narrow  compass. 

By  the  declaration  it  is  claimed  that  appellee  was  injured  by 
reason  of  the  negligent  act  of  appellant's  agents  and  servants  in 
starting  the  train  suddenly,  and  with  a  "  jerk,"  as  she  was  attempt- 
wgto  alight  therefrom,  using  due  care,  by  means  whereof  she 
was  thrown  off  the  passenger  car  to  the  depot  platform,  and 
thereby  sustained  the  injuries  complained  of;  and  that  her  injury 
was  occasioned  by  appellant's  servants  in  not  stopping  its  passen- 
ger train,  upon  which  she  was  a  passenger,  at  the  point  of  her 
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destination,  for  a  sufficient  length  of  time  to  let  off  passengers 
with  safety,  as  required  by  law. 

Both  positions,  as  above  stated,  were  sharply  contested  on  both 
sides. 

The  defense,  in  part,  was  based  upon  the  theory  and  allegation 
that  after  the  train  had  started  from  the  depot  at  St  Anne,  and 
had  gone  some  eighty  feet,  and  while  the  train  was  in  motion,  the 
appellee  voluntarily  attempted  to  alight  from  the  train,  and  in  so 
doing  was  injured,  and  that  such  conduct  in  attempting  to  get 
off  the  train,  while  in  motion,  was  negligence  per  se,  sufficient  to 
defeat  recovery,  and  cited  Dougherty  %*,  C.  B.  &  Q.   R*y  Co.^ 
86  111.  467,  and  cases  cited;  O.  &  Min.  Ry  Co.  v.  Stratton,  78 
III.  94,  and  cases  cited,  with  many  other  adjudicated  cases  in  this 
State  and  elsewhere,  which  seem  to  fully  sustain  the  doctrine 
contended  for.     The  appellee's  fourth  given  instruction,  as  shown 
by  the  amended  record  in  appellee's  briefs,  tells  the  jury  that  if 
the  appellee  used  reasonable  diligence  and  ordinary  care  in  alight- 
ing from  the  train,  then  she  might  recover,  etc.     This  instruction 
was  erroneous,  for  the  reason,  first,  the  charge  in  the  declaration 
is,  as  we  have  seen,  that  she  was  thrown  from  the  train;  second, 
even  if  she  used  all  the  care  she  could  in  the  act  of  alighting 
from  the  train,  it  was  negligence  in  her  to  attempt  to  alight  at  all 
when  the  train  was  in  motion,  however  carefully  she  might  attempt 
it.    This  instruction  took  away  from  the  jury  one  of  the  main  ques- 
tions in  the  defense  and  allowed  a  recovery  for  a  cause  not  alleged 
in  the  declaration.     C.  B.  &  Q.  R'y  Co.  v.  Mehlsack,  131  111.  61. 

The  instructions  asked  by  the  appellant  in  regard  to  its  being 
negligence  to  jump  off  the  moving  train  might  properly  have 
been  given,  as  such  act  would  defeat  the  cause  of  action  stated  in 
the  declaration,  to  the  extent,  at  least,  of  the  averment  that 
appellee  was  thrown  off  the  car  by  a  sudden  jerking  as  averred. 
One  instruction  to  that  effect  was  in  substance  g^iven;  of  this, 
however,  it  may  not  be  important  to  make  further  comment,  for, 
strictly  speaking,  it  is  a  question  of  fact  for  the  jury,  although  the 
Supreme  Court  say  in  the  above  cited  case,  that  is  a  still  contro- 
verted question. 

We  do  not  wish  to  be  misunderstood  as  asserting  that  if,  after 
appellee  had  gotten  out  upon  the  platform  of  the  car  in  which  she 
was  being  transported,  in  a  proper  and  timely  endeavor  to  alight 
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therefrom,  and  by  the  motion  of  the  car  or  train  she  was  forced 
to  jump  off,  the  act  under  such  circumstances  would  be  negligence 
on  her  part  to  prevent  a  recovery  for  injuries  sustained  through 
negligence  of  the  servants  and  agents  of  the  appellant  in  causing 
her  to  jump  off ;  in  such  case  the  act  would  not  be  voluntary 
and  would  be  excusable. 

In  regard  to  the  other  refused  or  modified  instructions  we  per- 
ceive no  reversible  error. 

We  need  not  notice  the  point  made  on  the  special  findings,  as 
the  case  will  be  submitted  to  another  jury. 

It  was  entirely  proper,  and  in  some  part  the  court  did  allow 
appellant  to  show  that  the  train  was  stopped  a  sufficient  length  of 
time  to  allow  all  the  passengers  using  reasonable  diligence  to  alight 
therefrom  before  starting  again,  as  that  was  one  of  the  principal 
issues  in  the  case ;  full  inquiry  in  regard  thereto  should  have  been 
allowed  by  the  trial  court. 

For  the  reasons  above  assigned  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  the  views  above  expressed. 

Reversed  and  remanded. 

LOUISVILLE,  NEW  ALBANY  d  CHICAGO  RAIL- 
WAY COMPANY  V.  JOHNSON. 

Appellate  Court ^  First  District^  Illinois^  October ^  1891. 

[Reported  in  44  111.  App.  56.] 

RAILWAY  COMPANY  NOT  LIABLE  FOR  INJURY  TO  PASSENGER 
FOR  FAILING  TO  STOP  AT  CROSSING.— A  railway  company 
that  failed  to  stop  its  train  at  a  railroad  crossing,  as  required  by  a  police 
regulation,  is  not  liab'e  for  injuries  to  a  passenger  who  attempted  to 
alight  at  the  crossing  when  the  train  slowed  up  and  was  thrown  off  the 
step  by  a  sudden  jerk  of  the  train  as  it  increased  its  speed,  the  company 
not  being  notiiied  that  the  sudden  jerk  would  subject  the  passenger 
to  peril. 

NEGLIGENCE  TO  GET  ON  OR  OFF  MOVING  TRAIN.— Getting  on 
or  off  a  train  of  cars  in  motion  is  such  negligence  as  will  preclude  a 
recovery  for  an  injury  received. 

CROSSING  NOT  TO  BE  CONSIDERED  STATION  BECAUSE    PAS 
SENGERS  SOMETIMES  ALIGHTED  THERE.— Evidence  that  pas- 
sengers sometimes  got  off  the  trains  when  they  stopped  at  the  crossing, 
but  without  direction  of  the  company^s  agents,  is  not  sufficient  to  bind 
the  company  to  manage  its  trains  at  the  crossing  as  at  a  station. 
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Appeal  from  the  Superior  Court  of  Cook  County.     The  facts 
appear  in  the  opinion. 

George  W.  Kretzinger,  for  appellant. 

John  C.  Black  and  Willett  &  Johnson,  for  appellee. 

M(»ran,  •!• — Appellee  brought  this  action  to  recover  for  an 
injury    received   by   him  while   getting  off   one  of    defendant's 
trains.      The  evidence  shows  that  appellee  and  his  cousin  and 
cousin's  son,  who  were  all  returning  from  work  in  Chicago  to  their 
homes  in  Englewood,  got  on  the  train  at  Archer  avenue  and  took 
seats  near  together  in  the  car.     When  the  conductor  came  for 
the  tickets  appellee's  cousin  told  him  that  he  wanted  to  get  off  at 
the  railroad  crossing  at  58th  street,  and  the  conductor  said  it  was 
not  a  station,  but  they  stopped  for  the  crossing.     Api>ellee  heard 
this  conversation  but  said  nothing  to  the  conductor  about  getting 
off  himself.     When  the  train  approached  the  railroad  crossing 
appellee  went  out  on  the  platform  on  the  east  side  thereof,  his 
cousin  being  on  the  west  side,  and  what  then  occurred  appellee 
relates  as  follows: 

"  As  the  train  neared  the  crossing  it  slowed  up  until  it  was 
running,  I  presume,  about  as  fast  as  a  man  could  walk  ordinarily, 
and  I  stepped  down  on  the  step  and  took  hold  of  the  rail  of  the 
coach  with  my  right  hand,  and  the  rail  in  front  with  my  left  hand, 
and  having  a  Uttle  small  basket  on  my  right  arm  that  I  carry  my 
lunch  in,  and  just  as  I  swung  off,  the  train  gave  a  kind  of  a  jerk 
and  turned  me  around  and  threw  me.  After  that  I  didn't  remem- 
ber anything  about  it,  only  that  I  knew  I  was  under  the  train  and 
they  picked  me  up." 

Q.  "  You  got  off  while  the  train  was  in  motion  ?  "  A.  "  Yes, 
sir."  Q.  ** The  train  hadn't  come  to  a  stop?"  A.  "No,  sir;  it 
didn't  come  to  a  standstill." 

Appellee's  arm  was  crushed  by  the  cars  running  over  it  and  he 
was  otherwise  injured.  Other  witnesses  make  the  speed  of  the 
train  greater  at  the  point  where  appellee  got  off  than  he  does,  and 
all  agree  that  the  train  did  not  come  to  a  stop,  but  that  it  slack- 
ened speed  as  it  came  to  the  crossing  and  then  increased  it  sud- 
denly.    The  jury  found  a  verdict  in  favor  of  appellee. 

It  is  contended  that  as  the  law  of  the  State  required  the  train  to 
be  brought  to  a  full  stop  when  approaching  the  crossing  of 
another  railroad,  the  failure  to  come  to  a  full  stop,  or  the  sudden 
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increasing  of  the  speed  of  the  train,  was  such  an  act  as  made  the 
question  to  be  tried  by  the  jury  one  of  comparative  negligence. 
We  do  not  perceive  how  such  failure  to  stop,  or  such  sudden 
increase  of  speed,  can  be  held  to  be  negligence  by  the  appellant 
in  the  discharge  of  its  duties  toward  appellee  under  the  facts  as 
disclosed  in  this  record.  He  did  not  notify  the  conductor  that  he 
intended  to  depart  from  the  train  at  that  point,  and  the  appellant 
<iid  not  undertake  to  allow  him  an  opportunity  to  do  so.  While 
appellant  might  be  bound  to  obey  the  police  regulation  requiring 
it  to  stop  at  the  crossing  under  the  penalty  prescribed  by  the  stat- 
nte,  it  was  under  no  duty  to  appellee,  growing  out  of  its  contract 
with  him  as  a  passenger,  to  stop  the  train  at  said  crossing.  Refus- 
ing to  stop,  or  a  failure  to  slacken  speed  at  that  point,  was  no 
breach  of  its  agreement  with  appellee,  or  of  any  duty  arising 
therefrom.  Having  slackened  speed,  it  was  under  no  duty  not  to 
increase  speed  suddenly  or  by  a  sudden  jerk,  it  being  without 
notice  that  appellee  had  placed  himself  in  a  position  where  such  a 
sudden  jerk  would  subject  him  to  peril.  Appellant  being  under 
no  duty  to  appellee  quoad  the  time  and  circumstances  of  the  acci- 
dent, it  follows  that  appellant  could  be  guilty  of  no  negligence 
toward  him  in  managing  its  train  as  shown  by  the  evidence. 
Ohio  &  Miss.  RV  Co.  v,  Stratton,  78  111.  88. 

There  is  then  upon  this  record  no  question  of  comparative  negli- 
gence, for  that  question  can  arise  only  when  both  parties  are  guilty 
of  negligence  which  contributes  to  the  injury.  It  has  been  many 
times  decided  that  getting  off  or  on  a  train  of  cars  in  motion  is 
such  negligence  as  will  preclude  a  recovery  for  an  injury  received. 
C.  R.  I.  &  R  Ry.  Co.  V.  Eininger,  1 14  111.  79;  Chicago  &  N.  W. 
Ry  Co.  V,  Scates,  90  111.  586 ;  Lecor  v,  Toledo,  Peoria  &  W.  R.R. 
Co.,  10  Fed.  Rep.  15  ;  Hunter  v,  Cooperstown  &  S.  V.  R.R.  Co., 
126  \.  Y.  18. 

In  C.  B.  &  Q.  R.R.  Co.  v,  Hazzard,  26  111.  373,  the  Supreme 
Court  characterizes  the  getting  off  a  train  while  in  motion  as  a 
careless  and  imprudent  act,  for  which  the  one  who  does  it,  and 
not  the  railroad  company,  should  suffer  the  consequences.  If, 
then,  there  was  some  negligence  on  the  part  of  the  appellant, 
there  could  be  no  recovery  in  this  case,  because  getting  off  a 
train  while  in  motion  is  a  lack  of  ordinary  care,  and  in  order  that 
the  plaintiff  may  recover  there  must  not  only  be  fault  on  the 
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part  of  the  defendant,  but  ordinary'  care  on  the  part  of  the  plain- 
tiff must  be  shown;  and  so  it  is  well  settled  that  the  rule  of  com- 
parative negligence  has  no  application  and  cannot  be  properly 
invoked,  except  in  cases  where  the  party  injured  observed  ordi- 
nary care  for  his  own  safety  with  reference  to  the  particular 
circumstances  involved.  Garfield  Manuf.  Co.  v.  McLean,  i8  111. 
App.  447  ;  C.  B.  &  Q.  R.R.  Co.  v,  Johnson,  103  111.  512. 

It  may  be  true,  as  implied  in  appellee's  brief,  that  a   railroad 
company  may  so  conduct  itself  by  the  course  of  its  business  as 
to  assume  the  same  duties  to  passengers  who  discharge  themselves 
from  its  trains  at  a  railroad  crossing  as  it  owes  to  them  at  a  regu- 
lar station.     Where  the  company  treated  the  crossing  as  a  point 
for  receiving  and  discharging  passengers  its  obligations  to  a  pas- 
senger would  doubtless  be  the  same  as  at  a  regular  station.     That 
is,  the  conduct  of  the  company  would  have  the  effect  of  making 
the  crossing  a  station.     Lake  Shore  &  M.  S.  R*y  Co.  v.  Ward,  25 
111.  App.  423. 

But  showing  that  at  some  time,  or  at  different  times,  passengers 
upon  the  trains  had  taken  advantage  of  the  stop  at  the  crossing 
to  leave  the  train,  without  the  direction  or  supervision  of  the 
company's  agents,  would  not  be  sufficient  to  bind  the  company  to 
conduct  and  manage  its  trains  at  the  crossing  as  at  a  station.  We 
find  no  evidence  in  this  case  sufficient  to  warrant  the  conclusion 
that  the  appellant  company  was  in  the  habit  of  discharging  or 
receiving  passengers  at  this  crossing.  The  motion  to  strike  out 
the  bill  of  exceptions,  which  was  reserved  to  the  hearing,  is 
overruled. 

The  judgment  must  be  reversed  and  the  case  remanded. 

ILLINOIS  CENTRAL  RAILROAD  CO.  V.TAYLOR. 

Appellate  Courts  Third  District^  Illinois^  November  Term^  1891. 

[Reported  in  46  111.  App  141.] 

TRAIN  MUST  BE  STOPPED  A  REASONABLE  LENGTH  OF  TIME 
TO  ALLOW  PASSENGERS  TO  ALIGHT.— Carriers  of  passengers 
must  allow  a  reasonable  time  to  passengers  to  alight  from  their  cars, 
and  where  a  train  is  started  too  quickly  to  allow  persons  to  get  off* 
safely,  and  a  person  is  injured  while  attempting  to  alight,  the  canier 
will  be  liable. 
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Appeal  from  the  Circuit  Court  of  Champaign  County.  The 
facts  appear  in  the  opinion. 

J.  S.  Wolfe,  for  appellant. 

Thomas  J.  Smith,  for  appellee. 

Wall,  J« — The  appellee  recovered  a  judgment  for  $800  for 
injuries  sustained  in  getting  off  the  train  of  appellant  It  is  shown 
with  sufficient  certainty  that  she  was  so  injured,  and  it  is  not  com- 
plained that  the  damages  awarded  are  excessive. 

The  plaintiff  and  her  husband  entered  the  train  at  Bondville  ta 
go  to  Champaign.  At  the  latter  point  there  are  two  stations 
where  the  train  stops  and  where  passengers  may  get  off,  one  at  the 
junction  with  the  I.  B.  &  W.  known  as  the  Big  Four  Depot,  and 
the  other  in  front  of  the  Doane  House,  about  half  a  mile  further 
on.  The  plaintiff  wished  to  alight  at  the  first  station,  and  when 
the  train  stopped  there,  she  and  her  husband  got  up  to  go  out. 
He  was  in  advance  and  had  stepped  off  the  car,  and  she  was  on 
the  lower  step  and  about  to  alight,  when  the  train  suddenly  started 
forward,  and  she,  in  attemping  to  thus  get  off,  was  thrown  down 
and  received  the  injury  complained  of.  This  is  the  statement 
given  by  herself  and  husband,  and,  as  they  say,  they  started  to 
leave  the  car  as  soon  as  it  stopped.  They  were  seated  near  the 
door  and  were  not  detained  by  other  passengers  being  in  their  way. 
They  are  corroborated  by  the  witnesses  Ruel  and  Stell  as  to 
promptness  in  their  action  in  starting  out.  It  appears  from  the 
testimony  of  these  witnesses  that  they  and  other  passengers  who 
were  intending  to  get  out  there  had  not  time  to  do  so  and  waited 
until  the  train  stopped  again  a  short  distance  beyond  the  station 
platform,  where  they  then  alighted.  The  conductor  corroborates 
this  by  his  testimony,  for  he  found  it  necessary  to  make  a  second 
stop  (after  he  had  signaled  to  start)  in  order  to  let  off  those  other 
passengers.  The  conductor  says  the  first  stop  was  two  or  three 
minutes  in  duration.  The  plaintiff  and  her  husband  say  it  might 
have  been  a  minute  and  a  half  or  two  minutes;  and  there  is  expert 
testimony  to  show  that  from  one  to  two  minutes  was  long  enough. 
If  the  plaintiff  and  her  husband  were  as  prompt  as  they  say  they 
were  and  as  other  witnesses  say  they  were,  it  is  probable  the  stop 
was  considerably  less  than  one  minute.  It  is  a  matter  of  frequent 
observation  that  very  few  persons  realize  how  long  a  minute  is 
when  the  term  is  used  in  reference  to   a  transaction  like  that  of 
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getting  on  or  off  a  train.     Most  witnesses  have  a  very  inaccurate 
idea  in  that  respect,  and  their  testimony  is  to  be  judged  by  what 
actually  occurred  rather  than  by  their  estimate  of  the  time  occupied. 
The  fact  that  a  number  of  other  persons  who  were  intending  to 
get  off  were  unable  to  reach  even  the  car  platform,  is  a  very  per- 
suasive circumstance  in  support  of  the  claim  that  the  stop  was 
unreasonably  short.     That  they  were  so  unable  and  that  the  train 
had  to  be  stopped  the  second  time  for  their  accommodation,  makes 
it  quite  probable  that  the  plaintiff  was  prompt  enough,  and  that 
it  would  have  been  fortunate  if  she  had  been  less  so.     She  was  a 
large,  fleshy  person,  about  sixty-four  years  of  age,  and  appears 
to  have  been  quite  timid.     She  asked  her  husband  to  take  her 
hand,  as  she  was  afraid  of  falling.     It  is  difficult  to  understand 
from  the  evidence  whether  this  fear  was  aroused  before  the  train 
started  or  not.     He  did  take  her  hand,  or  perhaps  both   hands» 
^nd  it  is  claimed  that  in  this  there  was  negligence  on  her  part  as 
well  as  his,  and  that  in  a  general  way  she  was  negligent  in  attempt- 
ing to  alight  after  the  train  moved  forward.     We  think  it  is  not 
-clear  that  after  the  train  moved  she  made  the  effort  to  step  off, 
but  it  is  reasonably  clear  that  she  was  at  least  about  to  step  off 
when  it  started.     We  cannot  agree  with  counsel  that  in  the  use  of 
ordinary  care  she  would  necessarily  have  stayed  where  she  was 
and  waited  for  another  stop.    Her  position  was  not  free  from  peril, 
in  view  of  her  age  and  physical  condition,  and  was  one  calculated 
to  excite  apprehension  in  persons  of  more  experience.    It  cannot 
"be  said  that  if  the  train  started  before  she  actually  made  the  step, 
but  when  she  was  about  to  do  so,  she  was  wanting  in  ordinary 
<:are.     She  did  what  most  persons  would  have  done  under  the  cir- 
cumstances. 

After  carefully  reading  the  evidence,  we  are  impressed  with  the 
view  that  there  is  enough  in  it  to  justify  the  jury  in  concluding 
that  the  plaintiff  was  prompt  enough  in  moving  out  of  the  car, 
that  the  stop  was  unreasonably  brief,  and  that  the  conductor  was 
not  sufficiently  careful  in  ascertaining  whether  all  the  passengers 
were  out.  He  admits  that  he  saw  these  other  passengers  standing 
in  the  aisle,  but  supposed  they  were  intending  to  get  off  at  the 
other  station.  The  train  was  behind  time,  and  this  may  have 
occasioned  unusual  haste  on  his  part  in  giving  the  signal  to  start 
We  think  the  case  is  very  unlike  a  number  of  cases  cited  by 
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o)unsel  for  appellant,  and  that  there  is  very  little  room  for  dis- 
agreeing with  the  conclusion  reached  by  the  jury,  if  they  gave 
credit  to  the  statement  of  facts  as  contained  in  the  testimony 
offered  on  behalf  of  the  plaintiff.  The  conflict  in  the  evidence 
produced  by  the  testimony  offered  by  defendant  was  mainly,  if 
not  entirely,  when  properly  weighed,  as  to  the  length  of  the  stop, 
and  this  depended  chiefly  upon  the  estimates  of  witnesses  rather 
than  upon  what  occurred. 

As  to  instructions,  we  think  no  substantial  error  appears.  The 
defendant  obtained  very  full  and  pointed  instructions  on  all  the 
material  features  of  the  case,  and  the  modifications  complained  of, 
even  if  unnecessary,  could  not  have  misled  the  jury.  The  instruc- 
tions given  for  plaintiff  are  not  fairly  subject  to  criticism  in  any 
important  respect. 

On  the  whole,  we  think  the  jury  were  advised  as  to  the  law 
ivith  sufficient  clearness  and  accuracy. 

The  judgment  will  be  affirmed. 

CHICAGO,  ROCK  ISLAND  A  PACIFIC  RAILWAY 
COMPANY  V.  KOEHLER,  by  Next  Friend. 

Appellate  Courts  Illinois^  Second  District^  December  Term^  1892. 

[Reported  in  47  111.  App.  147.] 

INJURED  WHILE  BOARDING  A  MOVING  FREIGHT  TRAIN  AT 
DIRECTION  OF  TICKET  AGENT— RAILROAD  COMPANY  NOT 
LIABLE. — Where  a  person  attempted  to  board  a  moving  freight  train 
on  the  alleged  direction  of  the  ticket  agent,  and  was  injured  in  the 
attempt,  and  the  evidence  showed  that  the  freight  train  was  one  that 
did  not  carry  passengers,  and  that  the  ticket  agent  had  no  authority  to 
direct  persons  to  board  trains,  the  railroad  company  is  not  liable. 

NEGLIGENCE  IN  ATTEMPTING  TO  BOARD  A  MOVING  TRAIN.— 
In  such  case  it  was  held^  that  it  was  negligence  on  the  part  of  plaintiff  to 
attempt  to  board  a  train  while  it  was  in  motion,  although  advised  to  do 
so  by  a  ticket  agent. 

Appeal  from  the  Circuit  Court  of  La  Salle  County.    The  facts 
Appear  in  the  opinion. 

Thomas  S.  Wright,  Robert  Mather  and  G.  S.  &  E.  Eld- 
REDGE,  for  appellant. 
M.  T.  Moloney,  for  appellee. 
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Cartwrig^ht,  J. — Alban    Koehler,    a  young  man   eighteen 

years  old,  received  an  injury  to  his  foot  while  he  was  attempting- 
to  get  on  a  moving  freight  train  of  the  Chicago,  Rock  Island  & 
Pacific  R*y  Co.,  and  brought  this  suit  by  his  next  friend  to  recover 
damages  for  such  injury.     The  declaration  averred  the  purchase 
of  a  ticket  by  the  plaintiff  and  his  intention  to  become  a  passen- 
ger, and  charged  that  defendant  failed   and  refused  to   stop  its 
freight   train  at  the  depot,  but  kept  it  in  motion ;  and  that  an 
agent,  who  was  alleged  to  have  been  then  and  there  the  ticket  agent 
of  defendant,  directed  and  ordered  plaintiff  to  jump  on  and  get 
aboard  of  said  moving  train,  which  he  attempted,  because  of  such 
direction  and  order,  and  was  injured.  It  was  charged  that  defend- 
ant was  guilty  of  negligence  in  not  stopping  the  train,  and  in  the 
direction  and  order  given  by  the  ticket  agent,  and  it  was  averred 
that  plaintiff  was  in  the  exercise  of  ordinary  care.     There  was  a 
trial  resulting  in  a  verdict  for  plaintiff  for   $2,700,  from  which 
$1,000  was  remitted ;  and  the  court,  after  overruling  a  motion  for 
a  new  trial,  entered  judgment  for  $1,700. 

With  respect  to  the  charge  of  negligence  in  not  stopping  the 
train,  it  will  be  observed  that  the  injury  and  damage  alleged  in 
the  declaration  did  not  result  from  the  act  of  failing  or  refus- 
ing to  stop  the  train  as  a  proximate  cause  of  such  damage.     If 
there  was  a  wrongful  failure   and    refusal    to   stop  the  train,  a 
party  injured  thereby  might  recover  all  .such  damage  as  he  might 
suffer  by  reason  of  that  act   by  which  he  would  be  prevented 
from  taking  passage  on  that  train.     No  such  damage  was  alleged, 
but  it  was  averred  that  plaintiff  attempted  to  get  on  the  mov- 
ing train  by  reason  of  an  order  and  direction  of  the  ticket  agent, 
and  the  injury  resulted  from    such    attempt   being  made  while 
the  train  was  in  motion.     The  only  act  which  could  connect  the 
defendant  with  the  injury  as  an  efficient  cause  of  it  was  the  alleged 
order  and  direction  of  the  ticket  agent. 

Whether  such  an  order  and  direction  was  given  was  in  dispute 
at  the  trial,  but  inasmuch  as  the  jury  found  for  plaintiff,  the  fact 
that  it  was  g^ven  may  be  regarded  as  settled  by  the  verdict. 
Plaintiff's  version  of  what  occurred  on  the  occasion  may  therefore 
be  taken  as  true.  He  testified  that  he  went  to  the  station  with  a 
companion  on  the  morning  of  June  6,  1889,  intending  to  goto 
Depue  to  load  ice  into  barges ;  that  they  found  Frank  Haas  there 


Carrier  of  Persons,  523 

attending  to  the  station  work  and  bought  tickets  of  him  and  asked 
him  whether  or  not  a  freight  train  would  stop  there  on  which  they 
could  ride  to  Depue ;  that  Haas  said  that  the  train  would  be  there 
soon,  and  further  said,  "  If  she  don't  stop  we  will  make  her  stop;" 
that  when  the  train  was  approaching,  Haas  said,  "  The  way  it 
looks  she  won't  stop;"  that  plaintiff  said,  "  I  don't  believe  she  will 
stop/'  and  Haas  again  said,  "  If  she  don't  stop  we  will  make  her 
stop,*'  and  held  up  two  fingers  toward  the  approaching  train  ;  that 
Haas  then  said,  **  I  don't  believe  that  she  will  stop,"  and  told  one 
of  the  boys  to  go  east  and  another  west,  and  jump ;  that  Haas 
adced  for  plaintiff's  bundle,  and  took  it  to  throw  to  him  when  he 
should  get  on ;  and  that  plaintiff  made  the  attempt  and  caught 
hold  of  the  railings  at  the  front  steps  of  the  caboose,  but  slipped 
and  fell  under  the  car  and  was  hurt.  The  evidence  was  that  Haas 
was  selling  tickets  and  doing  the  ordinary  work  of  an  agent  about 
the  station,  and  that  the  freight  train  was  one  that  did  not  carry 
passengers. 

Assuming  that  Haas  told  the  boys  to  separate  along  the  plat- 
form and  jump  on  the  train,  and  that  such  direction  was  negli- 
gently given,  it  would  be  necessary,  in  order  to  fix  liability  upon 
defendant,  that  such  direction  should  be  within  the  real  or  appar- 
ent scope  of  the  authority  of  Haas,  as  agent.  The  order  must 
have  been  given  under  authority  of  the  company,  either  expressly 
conferred  upon  Haas  or  fairly  implied  from  the  nature  of  his 
employment,  and  the  duties  incident  to  such  employment.  There 
is  no  claim,  and  can  be  none,  that  the  company  had  in  fact 
authorized  Haas  to  give  such  an  order,  or  to  act  in  a  matter  of 
that  kind  at  all.  The  act  directed  was  expressly  prohibited  by 
the  company  by  a  notice  posted  in  plain  view  of  all  the  parties 
who  were  present.  It  must,  therefore,  be  shown  to  be  an  act 
done  in  the  performance  of  a  service  which  the  public  would  have 
a  right,  from  the  nature  and  circumstances  of  the  employment,  to 
infer  that  the  company  had  employed  him  to  perform.  C.  B.  & 
Q.  R.R.  Co.  V.  Casey,  9  111.  App.  632;  C.  &  A.  R.R.  Co.  v, 
Michie,  83  111.  427 ;  C.  M.  &  St.  P.  R'y  Co.  v.  West,  125  111.  322 ; 
Cooley  on  Torts,  535. 

It  is  a  matter  of  common  observation  that  agents  and  employees 
at  railroad  stations  do  not  take  part  in  the  work  of  putting  pas- 
sengers upon  trains.     In  their  relation  with  the  public  they  sell 
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tickets,  check  and  handle  baggage,  putting  it  on  and  taking  it 
off  from  trains,  furnish  information  concerning  trains  and  rates  of 
fare  and  freight,  signal  trains  which  stop  only  by  signal  for  pas- 
sengers and  perform  other  like  services ;  but  they  are  not  found 
helping  passengers  on  or  off  from  trains  or  giving  orders  on  those 
subjects.    The  care  of  the  public  in  their  relation  as  passengers  to- 
trains  running  upon  railroads  are  not  committed  to  station  agents, 
but  to  those  who  control  and  operate  the  trains.    Any  assist- 
ance or  direction  in  getting  upon  trains  comes  from  brakemen  or 
other  employees  in  the  train  service.     Acts  m  that  department 
of  the  passenger  service  are  not  within  the  apparent  scope  of  the 
powers  of   a  station   agent.     The  duties  usually  performed  by 
agents  of  the  same  class  as  Haas  do  not  authorize  any  inference 
on  the  part  of  the  public  that  they  are  authorized  to  give  direc- 
tions to  passengers  in  getting  on  or  off  cars.    The  evidence,  there- 
fore, failed  to  fix  any  liability  upon  defendant  for -the  act  of 
Haas.     In  this   instance  a   notice  had  been  posted  which  was 
designed  to  prevent  persons  from  getting  on  cars  while  in  motion, 
and  which  would  show  that  the  agent  had  no  authority  to  autho- 
rize it.     The  notice  was  on  the  side  of  the  depot,  in  the  form  of 
a  sign  fourteen  inches  long  and  about  ten  inches  wide,  which 
read:    "Chicago,    Rock   Island   and   Pacific   Railway.     Notice: 
Getting  on  and  off  trains  while  in  motion  is  always  dangerous, 
and  is  prohibited  under  all  circumstances.     E.  St.  John,  Mana- 
ger."    Plaintiff  was  around  that  place  for  some  time  before  the 
train  arrived  and  he  testified  that  he  might  have  seen  the  notice, 
but  could  not  tell  whether  he  did  or  not  and  paid  no  attention  to- 
it.     Whether  he  saw  the  notice  or  not  it  was  negligent  in  him  to 
attempt  an  act  so  obviously  dangerous  as  attempting  to  get  upon 
the  moving  train,  although  he  was  advised  to  do  so  by  Haas. 
There  was  no  right  of  control  or  direction  on  the  part  of  Haas, 
and  plaintiff  owed  no  duty  of  obedience  to  his  directions.     He 
was  left  at  perfect  liberty  to  refuse  to  obey  the  direction  without 
any  evil  consequences  to  himself  resulting  from  disobedience. 
There  was  no  compulsion  and  no  force  used  or  threatened,  and  it 
is  not  claimed  that  plaintiff  was  not  old  enough  to  know  better 
than  to  make  the  attempt.     He  had  arrived  at  years  of  discretion 
and  was  responsible  for  his  own   acts.     A  person  of  ordinary 
prudence  under  like  circumstances,  when  there  was  no  exigency 
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or  compulsion  or  anything  to  prevent  the  use  of  discretion,  would 
not  have  attempted  to  get  on  the  moving  train.  The  act  was- 
also  prohibited  by  a  statute,  of  which  he  is  presumed  to  have  had 
knowledge.     Rev.  Stat,  chap.  114,  p.  79. 

The  first  instruction  for  plaintiff  is  objected  to.  It  appears  ta 
be  according  to  the  formula  prescribed  for  an  instruction  on  the 
rule  of  comparative  negligence,  as  we  understand  it,  but  it  has 
the  following  addition:  "Ordinary  care  is  such  as  reasonably 
prudent  persons  would  generally  take  under  like  circumstances, 
and  want  of  such  care  would  not  be  slight  negligence  on  the  part 
of  plaintiff."  This  was  the  only  attempt  made  in  the  instructions 
to  define  ordinary  care  or  negligence,  and  on  the  subject  of  negli- 
gence it  was  not  correct.  Plaintiff  could  not  recover  for  any 
injury  occasioned  by  negligence  merely  which  would  have  been 
avoided  by  the  exercise  of  ordinary  care  on  his  part.  Abend  v, 
T  H.  &  I.  R.R.  Co.,  1 1 1  111.  202. 

It  is  held  that  a  plaintiff  who  is  in  the  exercise  of  ordinary  care 
may  be  guilty  of  slight  negligence,  but  a  want  of  ordinary  care 
on  his  part  would  constitute  such  negligence  as  would  preclude  a. 
recovery.  If  plaintiff  fell  below  the  standard  of  ordinary  care, 
his  negligence  must  necessarily  be  of  a  higher  degree  and  embrace 
slight  negligence,  because  ordinary  care  does  not  exclude  the  idea 
of  slight  negligence,  and  if  he  exercised  ordinary  care  he  observed 
all  the  care  the  law  required  of  him,  and  was  not  guilty  of  any 
negligence  that  would  bar  a  recovery.  Calumet  Iron  &  Steel 
Co.  V.  Martin,  115  111.  358. 

The  evidence  failed  to  establish  negligence  on  the  part  of 
appellant,  or  ordinary  care  on  the  part  of  appellee,  but  proved 
that  the  injury  to  appellee  was  due  to  his  own  negligence. 

The  judgment  will  be  reversed,  (i) 


I'  The  following  finding  of  facts 
was  directed  to  be  incorporated  in  the 
judgment:  "We  find  that  the 
defendant,  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  was  not 
guilty  of  any  or  either  of  the  .acts  of 
i>€gligence  alleged  in  the  declaration; 
that  the  plaintiff,  Alban  Koehler, 
was  guilty  of  negligence  which  caused 


the  injury  and  damage  in  said  declar- 
ation mentioned;  that  said  Alban 
Koehler  was  not  at  the  time  of  such 
injury  in  the  exercise  of  ordinary  care 
for  his  safety,  and  that  there  is  no 
evidence  tending  to  prove  that  said 
defendant  was  guilty  of  any  or  either 
of  said  acts  of  negligence  charged  in 
said  declaration." 
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NORTH  CHICAGO  STREET   RAILROAD   CO.  v. 

WRIXON.  (0 

AppellcUe    Courts   First  District y   Illinois^  October ^    1S93. 

[Reported  in  5 1  111.  App.  307.  ] 

RAILROAD  COMPANY  NOT  LIABLE  FOR  DEATH  OF  BOY  JUMP- 
ING FROM  STREET  CAR  IN  MOTION.— In  an  action  for  the  death 
of  a  passenger,  where  it  appeared  that  the  deceased,  a  boy  about  ten  years 
of  age,  whUe  riding  on  a  street  car,  told  the  conductor  that  he  wanted 
to  get  off  at  the  next  street  comer,  and  as  the  car  did  not  stop  he  jumped, 
swung  or  stepped  off  and  slipped  and  fell  under  the  car,  which  passed 
over  his  leg  and  he  received  injuries  from  which  he  died,  the  railroad 
company  was  held  not  to  be  liable  and  a  verdict  for  &^f^  thousand  dollazs 
was  considered  excessive. 

On  the  17th  day  of  August,  1890,  William  Wrixon,  a  boy 
about  ten  years  of  age,  was  a  passenger  on  one  of  appellant's 
cars.  The  car  was  proceeding  southward  on  Evanston  Avenue. 
Just  after  it  arrived  at  the  Addison  Avenue  crossing,  the  deceased 
said  to  the  conductor,  "  I  want  to  get  off  at  the  church."  When 
the  car  was  between  Addison  Avenue  and  Gary  Place,  the 
deceased  said,  "  Let  me  off  at  the  church."  The  church  was 
about  seventy-five  feet  south  of  Addison  Avenue.  The  car  did 
not  stop  and  the  deceased  jumped,  swung  or  stepped  off ;  in  so 
doing  he  slipped  and  fell  so  that  the  car  passed  over  his  leg, 
inflicting  injuries  from  which  he  died. 

Suit  being  brought  by  an  administrator  appointed,  the  jury 
returned  a  verdict  for  the  plaintiff  of  $5,000,  and  there  was  judg- 
ment for  that  sum. 

Arnold  Heap  and  Rosenthal  &  Hirschl,  for  appellee, 
cited:  Crissey  v.  Hestonville  R*y  Co.,  25  P.  F.  Smith,  83;  R.R. 
Co.  V.  Hazzard,  75  Pa.  St.  367 ;  Oldfield  v.  N.  Y.  &  H.  R.  R.R. 
Co.,  14  N.  Y.  310;  3  E.  D.  Smith,  71  ;  Lake  Shore  i\  Johnson, 
135  111.  641  ;  City  V,  Keefe,  1 14  111.  222  ;  Quincy,  etc.  v.  Cruse, 
38  111.  App.  212;  N.  C.  S.  R.  Co.  V.  Williams  (111.)  29  N.  E. 
Rep.  672 ;  C.  &  A.  R.R.  v,  Fisher  (111.)  31  N.  E.  Rep.  406;  R.R. 
Co.  V.  Gladmon,  15  Wall.  401 ;  R.R.  Co.  v.  Stout,  17  Wall.  657; 
City  V,  Keefe,  114  111.  222;    Joliet  v.  Verley,  35   111.  58;    Lacon 

I.  Affirmed  in  150  lU.  532,  2  Am.  Neg.  Cas.  708. 
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T.  Pace,  48  111.  499;  Joliet  v.  Shufelt  (111.)  32  N.  E.  969;  Harkins 
f .  P.  P.  C.  C,  52  Fed.  Rep.  724;  Houghkirk  v,  Pres.  etc.,  92 
X.  Y.  219;  Chicago,  etc.  v.  Wilson,  35  111.  App.  346;  111.  C.  R*y 
Co.  V,  Barron,  5  Wall.  90;  B.  &  O.  v,  Kelly,  24  Md.  271  ;  Bier* 
baaer  v.  N.  Y.  Cent,  15  Hun,  559;  affi'd  77  N.  Y.  588. 

Egbert  Jamieson  and  Edmund  Furthmann,  for  appellant, 
-cited:  111.  C.  R.R.  Co.  v,  Weldon,  52  111.  290;  City  v,  Scholten,  75 
IlL  469;  C.  &  A.  RR.  Co.  V.  Becker,  76  111.  25 ;  Quincy  Coal  Co. 
T.  Hood,  77  111.  68;  R.  R.  I.  &  St.  L.  RR.  Co.  v.  Delaney,  82 
IIL  198;  C.  &  A.  RR.  Co.  V,  Becker,  84  111.  483  ;  Andrews  v. 
Boedecker,  17  111.  App.  218;  C.  E.  &  L.  S.  Co.  v,  Adamick,  33 
HL  App.  414. 

Waterman,  J. — ^Two  acts  of  negligence  are  charged  in  the 
tleclaration,  viz.:  that  defendant's  driver  failed  to  stop  its  cars,  as 
requested,  at  the  intersection  of  Addison  Street  and  Evanston 
Avenue ;  and  that  the  deceased,  while  with  due  care  and  dili- 
gence endeavoring  to  alight  from  the  car,  was  thrown  to  the 
I^TDund  and  injured  by  reason  of  the  negligence  of  appellant  in 
failing  to  properly  equip  its  cars  with  safety  guards  and  appliances. 

As  to  the  alleged  negligence  in  failing  to  stop  its  car  when 
requested,  the  court  is  unitedly  of  the  opinion  no  recovery  can 
be  had  in  this  case.  For  whatever  damage  a  passenger  may  sus- 
tain from  a  failure  to  stop  a  street  car  at  a  proper  place  when 
properly  requested,  such  failure  being  the  proximate  cause  of  the 
injury,  a  recovery  might  be  had.  In  the  present  case,  between 
the  negligence  of  the  driver  and  the  injury  to  plaintiff's  intestate, 
there  intervened  another  cause,  without  which  the  accident  would 
not  have  happened ;  that  intervening  cause  was  the  act  of  the 
deceased  in  jumping  from  the  car  while  it  was  in  motion. 

The  train  of  events,  from  the  failure  to  stop  the  car  to  the 
accident,  was  not  a  natural  or  necessary  sequence  from  the 
•act  of  the  driver  in  not  stopping  his  car. 

Nor  was  the  jumping  from  the  car,  so  far  as  is  shown  by  the 
■evidence,  a  thing  which  the  defendant  can  be  presumed  to  have 
known  would  follow  the  failure  to  stop. 

The  breach  of  duty  upon  which  an   action  for   injury  can  be 

maintained  must  be  the   proximate  cause  of  the  damage  to  the 

plaintiff.     I.  B.  &  W.  R'y  Co.   v,  Birney,  7 1   111.   392 ;  Shear.  & 

lledf.  on  Neg.  %%  8,  25  and  26 ;  Schefer  v.  R'y  Co.,  105  U.  S. 

Vol.  II.— 34 
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249;  Kirtner  v,   Indianapolis,    ICXD  Ind.   210;    Phila.    R.    Co.   v. 
Boyer,  97  Penn.  St.  91. 

The  maxim    applicable  in    such  cases  is  "  Injure   rum  remota 
causa f  sed  proxinta    spcctatur^     In  law  the  immediate,  not  the 
remote,  cause  of  any  event  is  regarded.     As  to  the  alleged  negli- 
gence in  not  having  upon  the  car  proper  guards,  the  defendant, 
being  a  common  carrier,  is  bound  to  exercise  the  highest  diligence 
for  the  safety  of  its  passengers,  while  riding,  getting  on  and  get- 
ting off  its  cars.     In  the  providing  of  appliances  for  the  safety  of 
passengers,  it   is  bound  to   make  use  of  such   well-known   and 
approved  means  as  are  reasonably  consistent  with  its  condition^ 
the  business  it  is  doing,  and  its  duty  to  the  public.     Smith  i\  N. 
Y.  &  H.  R'y  Co.,  19  N.  Y.   127  ;  Hegeman  v.  West.   R'y  Cor..  3 
Ker.  9;  Hutch,  on  Carr.  ^529;  Toledo,  etc.  R.R.  Co.  v.  Conroy, 
68  111.  560. 

The  Supreme  Court  of  this  State,  in  North  Chic.  St.  R'y  Co.  f. 
Williams,  29  N.  E.  672,  held  that  whether  a  plaintiff,  in  getting 
upon  a  horse  car  while  it  is  in  motion,  is  or  is  not  in  the  exercise 
of  due  care,  is  a  matter  for  the  determination  of  the  jury  under  all 
the  circumstances  of  the  case.  Such  being  the  rule — ^whether  the 
deceased  was  in  the  exercise  of  ordinary  care  in  getting  off  the 
car  while  it  was  in  motion,  and  whether  there  were  well-known 
and  approved  appliances  (guards)  which,  if  in  use,  would  have  pre- 
vented the  injur>  to  the  plaintiff,  and  whether  the  use  of  such 
guards  was  reasonably  consistent  with  the  condition  of  appellant^ 
the  business  it  was  doing  and  its  duty  to  the  public,  were  all  ques- 
tions to  be  submitted  under  proper  pleadings  and  instructions  to 
the  jury. 

It  is  the  duty  of  a  common  carrier  to  be  diligent  in  providing 
for  the  safety  of  its  passengers,  and  it  is  prima  facie  liable  for 
injuries  happening  to  them  on  account  of  any  negligence  by  it; 
they  being  at  the  time  of  such  injury  in  the  exercise  of  ordinary 
care  and  in  observance  of  its  rules.  If,  then,  it  be  not  negligence 
tor  a  passenger  to  get  off  a  moving  street  car,  and  not  a  violation 
of  its  rules,  it  is  the  duty  of  the  carrier  to  be  diligent  in  so  equip- 
ping its  cars  that  he  may  not  be  injured  in  so  alighting.  The 
amount  of  the  verdict  and  judgment  in  this  case  cannot  be  justi- 
fied. The  defendant  is  liable  only  for  the  pecuniary  loss  sustained 
by  the  next  of  kin.     Neither  five  nor  fifty  thousand  dollars  would 
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be  an  adequate  compensation  for  the  pain  and  anguish  of  the 
parents  of  this  boy ;  with  this  we  have  nothing  to  do.  While  it 
is  the  rule  in  this  State  that  in  this  class  of  cases  the  jury  may 
give  damages  without  evidence  as  to  pecuniary  loss  sustained,  yet 
it  is  not  the  case  that  the  conclusion  of  the  jury  in  this  regard  is 
beyond  review.  We  cannot  say,  and  we  do  not  think,  that  the 
jury  thought  that  the  pecuniary  loss  alone  to  the  next  of  kin  of 
deceased  was  five  thousand  dollars.  It  is  doubtful  if,  in  one  case 
in  a  thousand,  the  bare  pecuniary  loss  suffered  by  the  next  of  kin 
from  the  death  of  a  boy  of  ten  years,  is  five  thousand  dollars ;  in 
very  many  instances  like  this,  while  there  is  the  keenest  anguish, 
there  is  no  pecuniary  loss  whatever.  In  no  such  case  as  this  has 
a  judgment  of  this  magnitude  been  sustained  by  the  Supreme 
Court.  The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Gary,  J. — I  agree  to  the  reversal  of  the  judgment,  but  not  for 
the  reason  assigned  in  the  foregoing  opinion.  Notwithstanding 
the  decision  of  this  court  in  Adamick  v.  Chicago,  E.  &  L.  S.  R'y, 
33  111.  App.  412,  and  the  authorities  there  cited,  and  my  own 
apparent  assent  thereto  in  Chic.  M.  &  St.  P.  R'y  v,  Wilson,  35 
111.  App.  346,  I  yet  believe  that  the  legislation  of  this  State  com- 
mits to  the  uncontrollable  caprice  of  the  jury  the  amount  of  dam- 
ages, not  exceeding  $5,000.  It  is  all  guesswork:  R.R.  Co.  v. 
Barron,  5  Wallace  (S.  C.)  90;  and  what  is  there  said  about "  good 
sense  and  sound  judgment,"  only  gives  a  respectful  name  to  the 
disposition  of  juries  to  make  railroads  smart. 

Negligence  is  the  omission  to  discharge  some  duty,  whenever 
the  negligence  consists  in  omission.     No  duty,  no  negligence. 

Duty  is  an  inference  of  law.  I  undertake  to  say  that  no  declar- 
ation can  be  drawn  which  will  show  a  duty  of  a  street  railway 
company  to  adopt  precautions  for  the  safety  of  passengers  who 
jump,  with  or  without  notice,  from  a  car,  without  any  express  or 
implied  assent  of  the  railway  company,  while  the  car  is  moving  in 
the  ordinary  course  of  its  journey.  Probably  the  next  case 
where  such  a  passenger  has  been  bruised  by  the  guard  that  a  rail- 
way may  have  adopted,  will  be  put  upon  the  claim  that  he  was 
outside  the  rail,  so  that  a  wheel  would  not  have  touched  him,  but 
the  projecting  and  improper  guard  was  the  cause  of  his  hurts. 

I  think   the   cause  should  be  remanded,  accompanied  by  an 
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opinion  that  will  prevent  any  holding,  on  another  trial,  that  it  was 
the  duty  of  the  appellant  to  take  care  of  the  deceased  when  he 
jumped  off. 

Shepard,  P.  J. — I  think  the  judgment  ought  to  be  affirmed. 

Judgment  reversed. 

THE     NORTH     CHICAGO    STREET    RAILROAD 

COMPANY  V.  ELDRIDGE.  (0 

Appellate  Courts  Illinois^  First  District ^  October  Term^  x^93- 

[  Reported  in  51  111.  App.  430.] 

EXCESSIVE  DAMAGES— WHEN  JUDGMENT  WILL  BE  DISTURBED. 
— Judgments  in  cases  for  injuries  will  not  be  disturbed  on  the  ground 
that  the  damages  are  excessive,  unless  it  is  manifest  that  the  verdict  is 
against  the  evidence  and  is  to  be  attributed  to  passion  or  prejudice  on  the 
part  of  the  jury. 

DAMAGES  FOR  $10,000  NOT  EXCESSIVE  FOR  INJURY  TO  PERSON 
WHILE  ALIGHTING  FROM  STREET  CAR.— Where  plaintiff  was 
in  the  act  of  alighting  from  a  car  while  it  was  standing  still  and  the 
bottom  of  her  dress  caught  upon  a  bolt  that  protruded  above  the  floor  of 
the  car  and  caused  her  to  trip  or  stumble,  or  both.,  and  fall  to  the  ground, 
inflicting  severe  injuries  upon  her,  thereby  rendering  her  unable  to  do 
anything  in  her  business  as  a  stenographer,  in  which,  for  a  year  or  more 
before  the  accident,  she  had  earned  an  average  of  $75  to  $80  a  month, 
it  was  held  that  a  judgment  for  $10,000  damages  was  not  excessive,  (a) 

From  the  Circuit  Court  of  Cook  County.  Declaration  in  case; 
plea,  not  guilty;  trial  by  jury;  verdict  for  plaintiff,  $13,500; 
remittitur,  $3,500;  judgment  for  $10,000,  from  which  defendant 
appealed.     The  facts  appear  in  the  opinion. 

Keep  &  Lowden,  for  appellant. 

John  F.  Waters,  for  appellee. 

Shepard,  J, — The  appellee  was  a  passenger  on  the  car  of 
the  appellant.  The  car  was  an  open  one,,  with  seats  running 
crossways,  and  was  boarded  and  alighted  from  on  the  sides,  at  the 
end  of  the  seats,  by  stepping  on  a  foot-board  suspended  by  iron 
bolts  from  the  floor  of  the  car,  and  running  its  entire  length. 

I.  Cited  in  I.  C.  R.  Co.  z/.  O'Con-         Affirmed  in  151   111.  542,  2  Am. 
nell,  59  111.  App.  463,  2  Am.  Neg.      Neg.  Cas.  713. 
Cas.  539.  2.  See  note  at  the  end  of  this 

on  damages  for  injuries. 
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In  the  act  of  alighting  from  the  car,  while  it  was  standing  still, 
the  bottom  of  her  dress,  as  she  says,  caught  upon  a  bolt  or  some- 
thing that  protruded  above  the  floor  of  the  car,  and  caused  her 
to  trip  or  stumble,  or  both,  and  fall  to  the  ground,  occasioning 
severe  injuries  to  her. 

TTie  jury  gave  appellee  a  verdict  for  $13,500,  from  which,  at 
the  suggestion  of  the  court,  $3,500  was  remitted  (i),  and  there- 
upon judgment  was  entered  for  $10,000  against  appellant. 

Even  at  the  reduced  amount  the  judgment  seems  to  be  a  large 
one,  but  it  is  doubtful  if  it  be  so  large  as  to  justify  a  reviewing 
court  to  set  it  aside  on  that  ground.  It  is  well  settled,  both  in 
this  court  and  the  Supreme  Court,  that  judgments  in  cases  of  this 
character  will  not  be  disturbed  on  the  ground  that  the  damages 
are  excessive,  unless  it  is  manifest  that  the  verdict  was  against  the 
evidence,  and  is  attributed  to  passion  or  prejudice  on  the  part  of 
the  jury. 

The  evidence  shows  that  in  addition  to  the  external  bruises  and 
the  pain  suffered  by  the  appellee,  internal  injuries  of  a  serious  and 
disabling  kind  were  occasioned  to  her,  which  have  assumed, 
according  to  the  testimony  of  the  physician  who  was  her  attend- 
ant, a  chronic  or  permanent  form,  and  that  from  the  time  of  the 
injury  to  the  time  of  the  trial,  a  period  of  more  than  two  years, 
she  had,  as  she  testified,  been  unable  to  do  anything  in  her  busi- 
ness, which  was  that  of  a  stenographer,  in  which  for  a  year  or 
more  before  the  accident  she  had  earned  an  average  of  $75  to 
$80  a  month. 

The  defense,  so  far  as  the  facts  are  concerned,  was  that  the  fall 
of  appellee,  which  was  not  disputed,  occurred  from  her  stumbling 
or  tripping  after  she  had  left  the  car  and  while  she  was  hastening 
across  the  other  track  of  the  appellant  in  order  to  avoid  an 
approaching  car,  and  to  reach  another  car  waiting  for  her,  to  which 
she  intended  to  transfer  herself ;  and,  furthermore,  that  the  bolt 
upon  which  she  claims  her  dress  caught  did  not  contribute  in  any 
«wiy  to  her  fall. 

The  appellee  was  traveling  south  on  the  west  or  south-bound 
track,  and  it  is  undisputed  that  she  finally  fell   to  the  ground  at 

I.  For  a  discussion  upon  and  the     R.R.  Co.  v,  Wrixon,  150  111.  532,  2 
^thorities  relating  to  a  remittitury      Am.  Neg.  Cas.  708. 
^  the  opinion  in  North  Chic.  St. 
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some  point  on  the  further  or  east  side  of  the  north-bound  track, 
at  a  distance  of  at  least  ten  feet  from  the  inside  or  east  rail  of 
the  track  on  which  the  car  she  had  ridden  in  was  being  run.  The 
plat  in  evidence  shows  that  each  track,  consisting  of  two  rails,  is 
five  feet  in  width,  and  that  the  tracks  are  five  feet  apart,  and  the 
appellee  herself  testified  that  she  fell  after  she  had  crossed  the 
intervening  space  between  the  two  tracks,  north  and  south-bound, 
and  the  east  rail  of  the  north-bound  track. 

The  substance  of  her  description  of  the  manner  of  her  fall, 
was,  as  we  gather  it  from  her  testimony,  that  as  she  stepped  from 
the  foot-rail  of  the  car,  her  dress  caught  on  the  bolt  and  prevented 
her  feet  from  touching  the  ground,  as  they  naturally  would  do, 
and  destroyed  her  equilibrium;  that  she  would  then  have  fallen 
to  the  ground  but  for  the  fact  that  her  dress  tore  loose  from  the 
bolt,  and  let  her  go  forward,  and  that  in  her  effort  to  recover  her 
equilibrium,  her  momentum  and  weight  carried  her  along,  and 
across  the  other  track  before  she  finally  fell. 

In  corroboration  of  her  testimony,  the  appellee  offered  in  evi- 
dence, and  it  was  received  over  the  objection  and  exception  of 
appellant,  a  piece  of  the  dress  which  she  wore  at  the  time  of  the 
accident,  showing  the  particular  back  and  bottom  part  of  the 
dress,  with  braid  on  it,  which  was,  as  she  testified,  caught  and 
torn. 

That  an  accident,  such  as  appellee  described,  could  easily  have 
happened,  if  there  was  a  convenient  bolt  for  a  dress  to  catch 
upon,  needs  hardly  to  be  said. 

Although  other  witnesses  testified,  in  behalf  of  appellant,  that 
they  saw  nothing  to  indicate  to  them  that  the  falling  of  appellee 
was  caused  by  the  catching  of  her  dress,  and  that  they  saw  no 
indication  that  she  was  going  to  fall  until  she  was  well  away  from 
the  car  she  had  left,  and  notwithstanding  her  fall  may  have  arisen 
from  a  variety  of  causes  for  which  the  appellant  was  in  no  man- 
ner responsible,  we  are  not  at  liberty  to  usurp  the  functions  of  the 
jury  who  saw  and  heard  all  the  witnesses  in  the  case  testify,  and 
say  they  came  to  a  wrong  conclusion. 

It  was  proved  in  the  case  that  there  was  a  bolt,  or  bolt  head, 
that  projected  from  one-half  to  three-quarters  of  an  inch  above 
the  floor  of  the  car  at  or  about  where  she  stepped  from  the 
floor   of    the  car  to  the  foot-rail.     The  bolt  was  used  to  nold 
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the  foot-board  upon  which  passengers  step  in  getting  on  and  off 
the  car,  and  was  so  placed  that  a  dress  might  drag  over  it  when 
the  wearer  was  in  the  act  of  alighting  from  the  car,  and  it  is 
apparent  from  a  photograph  of  the  car,  introduced  in  evidence 
•and  made  a  part  of  the  bill  of  exceptions,  that  under  certain  con- 
ditions, such  as  looseness  of  the  bolt,  or  roughness  of  the  bolt- 
head,  or  perhaps  other  conditions,  the  braided  bottom  of  a 
woman's  dress  dragged  over  the  bolt- head  there  shown  might 
-catch  and  produce  exactly  the  result  described  by  the  appellee. 

In  addition  to  the  photograph  before  referred  to  as  being  in 
-evidence,  the  jury,  by  consent  of  both  parties,  inspected  the  car 
itself,  which,  it  was  agreed  by  both  sides,  was,  at  the  time  of 
inspecting  it,  in  the  same  condition  as  at  the  time  of  the  accident 

What  they  saw  we  have  no  means  of  knowing  and  cannot 
review.  Whatever,  if  anything,  was  lacking  in  the  other  evidence 
to  convict  the  appellant  of  negligence,  we  must  presume,  was 
supplied  by  such  inspection. 

That  a  bolt,  in  the  position  indicated,  might  be  very  dangerous 
to  women  passengers  clothed  in  the  prevailing  fashion,  in  getting 
•off  a  car,  is  too  plain  to  need  argument. 

That  the  bolt  in  question  was  dangerous,  the  jury  have  found, 
•and  their  finding  rests  in  part,  at  least,  upon  evidence  derived 
from  a  personal  inspection  of  the  bolt  in  the  car  itself,  which  is 
not  before  us,  but  binds  us. 

The  instructions  given  and  refused  were  very  numerous,  and 
many  objections  on  account  of  them  are  raised.  It  would  add 
nothing  to  the  value  of  this  opinion  to  take  up  such  objections 
^nd  answer  them  specifically  and  in  detail,  and  we  will,  therefore, 
rest  content  by  saying  that,  in  our  opinion,  the  jury  were  in- 
structed fairly  and  fully  by  the  instructions  that  were  given,  and 
that  the  court  did  not  materially  err  in  refusing  such  as  were  not 
^ven. 

The  judgment  of  the  Circuit  Court  will  be  affirmed,  (i) 

I.  Note  on  Damages  for  Per-  brief  on  the  question  of  damages  for 

.SON AL  Injuries. — In  this  case  (North  personal  injuries : 

Chicago  Street  Railroad  Co.  v.  Eld-  .  $5»ooo  not  excessive  for  a  brake* 

ridge,  supra)  Mr.   John  F.  Waters,  man  for  a  mere  << stiffness"  in  his 

the  attorney  for  the  appellee,  sub-  hand.      T.  W.  W.  R.  Co.  v,  Fred- 

the  following   points  in   his  ericks,  71  111.  294. 
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WEST  CHICAGO  STREET  RAILWAY  COMPANY  V. 

CRAIG. 

AppellciU  Court y  First  District^  Illinois y  October ^  1394. 

[Reported  in  57  III.  App.  4x1.] 

PASSENGER  IN  STREET  CAR  THROWN  DOWN  BY  CAR  SUD- 
DENLY  STARTING  MAY  RECOVER  DAMAGES.— A  passenger 
who  entered  a  street  car,  having  a  two-year-old  baby  and  a  bundle 
in  her  arms,  and  before  she  was  seated  the  car  started  and  she  was 
thrown  down  and  injured,  may  recover  damages  from  the  railroad  com- 
pany for  the  injuries. 

From  the  Superior  Court  of  Cook  County;  declaration  in  case; 
plea,  not  guilty;  trial  by  jury;  verdict  and  judgment  for  plaintiff;, 
appeal  by  defendant 

Action  by  Mrs.  Melvina  Craig  to  recover  damages  for  injuries^ 
alleged  to  have  been  sustained  by  reason  of  the  negligence  of  the 


$8,000  not  excessive  where  a  music 
teacher  lost  her  hand.  C.  &  A.  R.R. 
Co.  V.  Wilson,  63  111.  107. 

$8,958  not  excessive  for  an  injury 
to  a  lady's  spine.  111.  Cent.  R.R. 
Co.  V.  Parks,  88  111.  373. 

$25,000  not  excessive  for  a  serious 
injury  to  the  spine.  C.  &  E.  I.  R.R. 
Co.  V,  Holland,  18  Brad.  418. 

$10,000  not  excessive  for  a  loco- 
motive fireman,  who  was  badly 
scalded  and  confined  for  two  months, 
and  unable  to  do  any  hard  work  for 
more  than  a  year  after  the  accident. 
St.  L.  &  S.  F.  R.R.  Co.  v.  McCUin, 
86  Tex.  85,  15  S.  W.  Rep.  789. 

$10,000  not  excessive  for  injuries 
consisting  of  loss  of  leg  at  the  ankle, 
causing  disability  to  work  for  a  year, 
atnd  dcGfeasing  earning  power,  wound 
being  extremely  painful.  Taylor  tf. 
M©.  P.  R.R.  Co.  (Mo.),  16  S.  W. 
Rep.  206 

$12,000  not  excessive  for  injury  to 
brakeman,  twenty-two  years  o\d,  who 


had  earned  $60  per  month,  and  was 
unable  to  work  for  two  years,  and  his 
earnings  had  decreased  to  $10  per 
month.  Trinity  &  S.  R.  Co.  v.  Lane, 
79  Tex.  64.3  ;   15  S.  W.  Rep.  477. 

$12,040  not  excessive  for  injury  to- 
arm  of  person  depending  on  manual 
labor  for  support,   gready  reducing 
her  earning  capacity.    Coast  Line  R. 
Co.  V,  Boston,  83  Ga.  387. 

$14,167  not  excessive  for  injury  u>^ 
leg  disabling  person  for  life.     GaL 
H.  S.  A.  R.  Co.  V.  Porfert,  72  Tex. 
344 ;  yj  Am.  &  Eng.  R.  Cas.  540. 

$15,000  not  excessive  for  injury  to- 
eng^neer  incapacitating  him  from  any 
labor,  and  depriving  him  of  the  sense 
of  hearing.  Tex.  P.  R.  Co.  v,  John- 
son, 76  Tex.  421 ;  42  Am.  &  Eng.  R. 
Cas.  7. 

$16,000  not  excessive  where  plain- 
tiff was  permauiently  injured,  and  his 
heart  displaced  and  enlarged*  Ga. 
P.  R.  Co.  V.  Dooley,  86  Ga.  394;  ir 
S.  E.  Rep.  923. 
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West  Chicago  Street  Railroad  Company.  It  appears  from  the 
record  that  on  the  morning  of  October  8,  1891,  the  plaintiff  went 
from  her  home  in  Downer's  Grove  to  Chicago  to  do  some  work 
for  her  sister-in-law,  Mrs.  Robins,  who  lived  at  800  West  Mad- 
ison  street.  With  a  two-year-old  baby  and  a  bundle  in  her  arms 
she  walked  from  the  Union  depot  to  the  corner  of  Madison  and 
Jefferson  streets,  where  she  boarded  a  Madison  street  car  going 
west  She  was  well  inside  the  car,  which  was  a  closed  one  with 
seats  running  along  the  side,  and  was  about  to  sit  down,  when  the 
car  started  and  she  was  thrown  down  on  the  floor,  striking  her 
left  hip  and  head,  and  sustaining,  as  she  alleges,  serious  internal 
injuries.  She  proceeded  to  800  West  Madison  street,  remained 
there  four  days,  and  then  returned  to  Downer's  Grove. 

Edmund  Furthmann  and  Van  Vechten  Veeder,  for  appel- 
lant 

John  F.  Waters,  for  appellee. 

Waterman^  J, — ^We  are  strenuously  urged,  with  able  and 
ingenious  argument,  to  enunciate  in  this  case  a  new  rule  of  law 
based  upon  the  imperative  demand  of  the  public  for  rapid  transit 
If,  we  are  told,  street  cars  are  not  to  start  until  passengers  are 
seated,  it  is  manifest  that  much  more  time  than  is  now  occupied 
will  be  consumed  in  going  to  and  fro  in  the  city. 

We  have  no  doubt  of  this.  We  recognize  the  wish  of  the 
public  and  the  effort  of  the  defendant  to  satisfy  it. 

Nevertheless,  the  rule  remains  that  common  carriers,  while  not 
insurers  of  safety,  are,  so  far  as  human  care  and  foresight  can  go 
in  ways  consistent  with  the  nature  of  the  business  to  be  done, 
to  provide  for  the  safety  of  passengers.     Hutch,  on  Carr.  §  498. 

If,  then,  it  is  asked,  the  starting  of  a  car  before  the  passenger 
has  reached  a  seat  is  necessary  in  order  to  reach  destinations  at 
the  time  demanded  and  promised,  must  the  company  respond 
in  damages  to  one  who,  by  such  starting,  is  thrown  down  and 
injured  ? 

Not  if  human  care  and  foresight  could  not  have  prevented  such 
injury,  it  may  be  answered. 

But  has  the  defendant  established  in  this  case  that  by  no  human 
pnidence  could  it  have  saved  the  plaintiff  from  falling  ?  Is  it  not 
reasonable  to  believe  that  if  the  defendant  had  placed  in  its  car  a 
senrant,  whose  sole  duty  it  was  tp  assist  passengers  to  seats  and  to 
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keep  them  from  falling  until  seated,  the  accident  now  under  con* 
^ideration  would  have  been  avoided  ? 

Whether  this  or  any  other  means  for  safety  was  practicable  is 
not  for  us  to  say ;  it  is  sufficient  for  the  purposes  of  this  case  that 
appellant  has  not  shown  that  it  did  all  that,  consistent  with  its 
business,  human  foresight  and  care  could  have  done,  to  insure 
plaintiff's  safety. 

The  damages  awarded  in  this  case  seem,  under  the  evidence, 
to  be  large.  That  the  injuries  of  appellee  are  not  exaggerated, 
we  are  by  no  means  convinced,  or  that  the  symptoms  of  which 
she  now  complains  are  to  be  attributed  to  her  fall,  we  are  not 
satisfied. 

This  court  is  not  the  tribunal  to  which  the  determination  of 
these  matters  is  committed. 

While  we  know  that  juries  in  cases  of  this  kind  are  prone  to 
award  large  damages  against  corporations,  we  cannot  reverse  on 
this  account  the  judgment  by  the  plaintiff  recovered.  We  cannot 
in  this  case  say  that  the  verdict  was  the  result  of  passion  or  preju- 
dice. There  is  evidence  tending  to  show  that  the  injuries  of 
the  plaintiff  resulting  from  the  accident  are  of  a  serious  and  per- 
manent nature. 

The  judge  before  whom  this  cause  was  tried  had  a  much  better 
opportunity  than  we  have  to  determine  whether  the  damages 
awarded  are  excessive. 

By  entering  judgment  upon  the  verdict  of  the  jury  he  has  made 
its  action  effective. 

If  the  damages  given  seem  to  him  unwarranted  in  amount,  he 
should  have  set  the  verdict  aside  unless  a  remittitur  were  made,  so 
as  to  bring  the  sum  within  his  approval.  We,  who  can  judge 
only  by  the  record  here  presented,  find  in  it  no  sufficient  reason 
for  interfering  with  the  action  of  the  trial  court 

We  do  not  agree  with  counsel  for  appellant  in  their  criticism  of 
the  action  of  the  court  below  in  giving  and  refusing  instructions. 
The  request  to  give  the  following  might  properly  have  been 
granted,  although  its  substance  is  .found  in  others  that  were  given: 

'*  lo.  In  this  case  you  may  properly  find,  inquire,  and  from  the 
evidence  determine  how,  in  fact,  the  plaintiff  came  to  be  injured, 
if  you  find  she  was  injured.  She  claims  that  while  she  was  a 
passenger  on  one  of  the  defendant's  cars,  and  was  walking  to  a  seat 
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in  the  car,  defendant,  without  giving  her  a  reasonable  time  to  be 
seated,  carelessly,  negligently  and  suddenly  started  the  car  with  a 
violent  jerk,  whereby  she  was  thrown  down  and  injured,  and  this 
the  defendant  denies . 

"  The  burden  is  upon  the  plaintiff  to  show,  by  a  preponderance 
of  the  evidence,  that,  in  fact,  she  was  thrown  down  and  injured, 
as  she  alleges  in  her  declaration,  and  unless  you,  from  the  evi- 
dence, find  that  she  was  thrown  down  and  injured  as  charged  in 
the  declaration,  you  must  find  the  defendant  not  guilty." 

The  judgment  of  the  Circuit  Court  is  affirmed. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  V. 

O'CONNELL. 

Appellate  Courts  First  District^  Illinois^  March^  1^95  • 

[Reported  in  59  111.  App.  463.] 

RAILROAD  COMPANY  LIABLE  FOR  INJURY  CAUSED  BY  DRESS 
OF  PASSENGER,  WHO  WAS  ALIGHTING,  CATCHING  ON 
COUPLING  PIN. — Where  it  appeared  that  upon  the  arrival  of  a 
train  at  a  station  a  woman,  with  a  child  in  her  arms,  attempted  to 
alight,  and  as  she  was  in  the  act  of  stepping  to  the  ground,  there  being 
no  station  platform,  her  dress  caught  upon  an  extra  coupling  pin  that 
was  in  its  usual  place  and  projected  two  or  three  inches  above  the  beam 
that  formed  a  part  of  the  car  platform,  and  she  was  thereby  jerked  and 
fell  and. sustained  injuries,  the  railroad  company  was  liable. 

Sidney  F.  Andrews,  attorney  for  appellant ;  James  Fent- 
ress, of  counsel. 

John  F.  Waters  and  Hiram  Blaisdell,  for  appellee. 

Sbeiiard,  J. — In  the  forenoon  of  July  7,  1892,  plaintiff,  then 
^ed  thirty-one  years  of  age,  was  a  passenger  on  one  of  the 
defendant's  trains  to  be  carried  from  the  foot  of  Lake  street,  in 
Chicago,  to  a  station  on  defendant's  road  called  South  Chicago. 
When  the  train  arrived  at  South  Chicago,  the  conductor  called 
out  the  station,  and  plaintiff  walked  out  on  the  platform  of  the 
€ar  in  which  she  had  been  riding  and  proceeded  to  descend  the 
steps  of  the  car  until  she  reached  the  lowest  step.  There  was  no 
station  platform  at  that  station  for  her  to  step  upon. 

The  distance  from  the  bottom  step  to  the  ground  was  about 
two  feet.  She  was  carrying  her  two-year-old  child  in  her  arms, 
^d  as  she  was  attempting  to  step  from  the   lowest  step  to    the 
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ground,  her  dress  caught  on  an  extra  coupling-pin,  which  was. 
being  carried  in  its  usual  place,  and  projected  two  or  three  inches 
above  the  top  of  the  beam  that  forms  a  part  of  the  car  platform, 
and  she  was  jerked  and  fell.  She  was  pregnant  at  the  time,  and 
on  account  of  the  injury  and  shock  immediately  gave  birth  to  a 
/oftus  about  three  months  old.  In  December  of  the  following 
year  she  suffered  another  miscarriage  on  account  of  general  weak- 
ness and  nervous  prostration.  Before  the  injury  she  was  a  strong 
and  healthy  woman. 

The  car  platform,  coupling-pin  in  question,  and  everything 
pertaining  thereto,  were  in  the  usual  and  customary  condition 
and  in  their  usual  places. 

Counsel  for  appellants  says  in  his  brief:  "While  the  appellant 
denies  that  the  plaintiff  received  any  injury,  it  does  not  deny  that 
her  dress  caught  on  the  head  of  this  pin ;  but  it  claims  that  the 
catching  of  her  dress  thereon  was  purely  an  accident,  the  hap- 
pening of  which  it  could  not  have  reasonably  foreseen  and  pro- 
vided against ;  that  the  carrying  of  such  a  pin  as  this  was  an 
essential  part  of  the  Miller  platform,  one  of  the  safest  platforms 
known  to  and  in  use  by  every  first-class  railroad  company  in  the 
country ;  that  it,  appellant,  had  used  this  Miller  platform  and  car- 
ried such  a  pin  in  a  similar  position  on  all  of  its  many  suburban 
*  cars  for  more  than  twenty  years,  and  it  would  have  shown,  had 
the  court  permitted  it,  that  many  millions  of  passengers  had  been 
carried  safely  and  without  injury  occurring  from  having  such  a 
pin  as  the  one  in  question  in  a  similar  place  on  its  cars." 

As  we  gather  from  the  testimony  of  Barr,  a  superintendent  of 
railway  motive  power,  who  was  a  witness  for  the  appellant,  this 
extra  pin  is  carried  on  cars  using  the  Miller  platform  and  hook, 
mainly,  if  not  exclusively,  for  use  in  cases  where  it  should  become 
necessary  to  couple  to  cars  that  are  coupled  only  by  a  link,  and  for 
that  purpose  the  pin  usually,  if  not  always,  accompanies  the  Miller 
platform,  and  forms  a  part  of  its  equipment,  although  never  nec- 
'  essary  in  coupling  two  cars  that  are  furnished  with  the  Miller 
platform  and  coupler.  We  are  aided  in  our  understanding  of  the 
evidence  concerning  the  location  of  the  pin  when  not  in  use,  and 
its  appearance  above  the  beam  where  it  is  carried,  by  a  photo- 
graph introduced  in  evidence  by  the  appellant  showing  the  end 
of  a  passenger  car  having  the  Miller  equipment. 


Carrier  of  Persons.  641 

An  inspection  of  the  photograph,  as  well  as  the  testimony  that 
is  not  contradicted,  shows  that  this  pin,  with  a  ring  in  it  to  which 
is  attached  a  chain,  projects  above  the  end  beam  of  the  car,  in  a 
hole  through  which  it  is  carried,  some  two  or  three  inches.  It  is 
not  covered  or  protected  in  any  way,  except  that  the  hand-rail 
which  springs  from  the  end  of  the  beam  and  is  carried  around 
and  over  it  at  a  height  of  probably  three  feet  to  the  brake- rod, 
may  be  said  to  be  a  protection  or  covering.  At  least  two  erf 
appellant's  witnesses  testify  that  the  pin  might  as  handily  and 
usefully  be  carried  in  a  different  place  with  greater  safety,  and 
the  photograph  corroborates  such  evidence  and  demonstrates  its 
truth  to  our  senses. 

WTiile  men  wearing  their  customary  clothing  could  hardly  be 
caught  and  injured  by  a  pin  placed  as  this  one  was,  it  seems, 
viewed  as  the  photograph  enables  us  to  see  it,  as  though  such  a 
pin  projecting  two  or  three  inches  above  an  end  beam,  the  top 
of  which  is  on  a  level  with  the  floor,  and  forms  a  part  of  the  car 
platform,  and  close  to  where  the  car  steps  begin  to  descend,  was 
a  dangerous  thing  and  full  of  peril  to  women  with  their  customary 
skirts,  who  should  descend  the  steps  provided  for  passengers  to 
leave  the  cars  by. 

While  it  is  true  that  railway  carriers  of  passengers  are  not 
insurers  of  the  safety  of  their  passengers,  it  is  their  duty  to  exer- 
cise the  highest  degree  of  care  consistent  with  their  avocation. 
A  danger  that  might  readily  be  discovered  or  anticipated  by  rea- 
sonable and  practicable  care  and  diligence  must  be  avoided  in 
order  that  the  carrier  shall  escape  liability.  C.  &  A.  R.R.  Co.  v, 
Pittsburg,  123  111.  9;  C.  &  A.  R.R.  Co.  v.  Michie,  83  111.  427; 
Seymour  v.  C.  B.  &  Q.  R.R.  Co.,  3  Biss.  43. 

The  question  in  such  a  case  is  not  whether  the  peril  was  one  to 
which  passengers  had  long  been  subjected  and  from  which  no 
injury  had  previously  befallen,  but  whether  it  is  such  as  might 
and  ought  in  the  exercise  of  reasonable  diligence  to  have  been 
known  to  and  guarded  against  by  the  carrier  in  the  exercise  of 
that  high  degree  of  care  which  the  carrier  owes  to  its  passengers. 
The  evidence  shows  satisfactorily  that  it  was  an  unnecessary 
peril,  and  one  which,  in  our  opinion,  becomes  apparent  to  any 
one  who,  in  the  light  of  what  did  actually  happen,  shall  regard  it. 
That  it  was  not  perilous  to  a  woman  passenger  who  should  alight 
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at  a  station  provided  with  a  platform  on  a  level  with  a  car  piat- 
form,  is  entitled  to  no  consideration.  The  fact  here  was  that  the 
appellant  had  provided  no  station  platform,  and  that  all  passen- 
gers had  to  descend  the  car  steps  to  the  ground,  which  was  on  a 
level  with  the  rails  of  the  road.  This  pin  sticking  up  above  the 
beam  into  which  it  was  inserted  at  a  place  close  to  where  the  car 
steps  began  to  descend,  would  manifestly  afford  a  ready  object 
for  the  skirts  of  a  woman,  which  might  be  swung  by  an  untoward 
breeze,  or  the  motion  of  the  wearer,  to  catch  upon. 

Now  that  it  has  happened,  it  is  obvious  to  all  intelligent  persons 
that  such  an  occurrence  was  liable  to  happen  at  any  time  under 
like  condition.  And  it  is  no  excuse  for  appellant's  lack  of  duty 
that  a  similar  accident  had  never  before  happened  in  the  course  of 
appellant's  business,  and  that  appellant  had  no  reason  from  its 
past  experience  to  foresee  that  the  accident  would  occur. 

Under  the  circumstances  shown,  it  was  the  duty  of  appellant 
to  have  foreseen  what  is  so  apparent,  and  to  have  avoided  it 

The  case  of  N.  C.  S.  R.R.  Co.  v,  Eldridge,  51  111.  App.  430, 
affirmed  in  151  111.  542,  possesses  numerous  features  pertaining  to 
the  manner  of  the  accident,  like  this.  What  we  have  said  suffi- 
ciently answers  the  questions  argued  concerning  the  rejection  of 
offered  evidence,  and  upon  the  instructions. 

That  the  appellee  was  seriously  injured  by  the  fall  seems  to  be 
a  warranted  conclusion  from  the  evidence,  and  looking  to  the 
evidence  alone  we  cannot  say  that  the  judgment  for  $5,000  was 
for  too  much. 

No  substantial  error  existing  in  the  record,  the  judgment  will 
be  affirmed. 


Carrier  of  Persons.  54$ 

THE  CHICAGO,  BURLINGTON  &  QUINCY  RAIL- 
ROAD COMPANY  V.  HAZZARD.  (») 

Supreme  Courts  Illinois^  Aprils  1861. 
[Reported  in  26  111.  373.] 

PASSENGER  ON  FREIGHT  TRAIN  -  JERKING  OF  TRAIN  NOT 
NEGLIGENCE— NO  CHAIN  ACROSS  RAILING  OF  CABOOSE 
PLATFORM— STATEMENT  BY  CONDUCTOR  NOT  DIRECTION 
TO  GET  OFF. — Where  it  appeared  that  when  a  freight  train  was  ap- 
proaching a  station  and  traveling  about  three  miles  an  hour,  a  passenger, 
who  had  been  told  by  the  conductor  that  passengers  sometimes  got  off 
hefore  the  station  was  reached,  went  on  the  rear  platform  of  the  caboose, 
2nd  the  train  was  jerked  by  the  sudden  letting  on  of  steam  by  the  engineer, 
and  there  being  no  guard  chain  across  the  railing,  the  passenger  was 
thrown  from  the  train  and  injured,  the  court  held,  that  the  proximate 
cause  of  the  injury  was  the  attempt  of  the  passenger  to  leave  the  train 
when  it  was  in  ntotion  and  that  it  was  not  negligence  on  the  part  of  the 
engineer  to  let  on  the  steam  when  he  did,  as  it  was  necessary  in  order  to 
get  the  train,  which  was  a  long  and  heavy  one,  to  the  station,  nor  was  it 
negligence  not  to  have  a  chain  across  the  railing  of  the  car,  the  train 
not  being  a  passenger  train,  nor  was  the  statement  of  the  conductor  a. 
direction  to  get  off. 

Appeal  from  judgment  in  the  trial  court  entered  for  plaintiff.. 
The  facts  appear  in  the  opinion  of  Breese,  J. 

Walker,  Van  Arman  &  Dexter,  for  appellant 

J.  Manning  and  E.  Van  Buren,  for  appellee. 

Breese,  «F. — This  is  an  action  on  the  case  brought  by  the 
plaintiff,  a  member  of  the  bar  of  this  court,  against  the  Chicago, 
Burlington  and  Quincy  Railroad  Company.  There  are  four  counts 
in  the  declaration.  In  the  first  it  is  averred,  in  substance,  that  at 
the  time  of  the  alleged  injury  the  defendant  was  a  body  corporate,, 
and  was  the  owner  and  proprietor  of  a  railroad  extending  through 
and  from  Kewanee,  in  said  State,  to  Galesburg,  in  said  county, 
with  trains  of  cars  running  thereon  for  the  conveyance  of  goods 
and  passengers.     That  on  the  29th  June,  i860,  the  plaintiff,  at 

I.  Cited  in  L.  N.  A.  &  C.  R'y  Co.  v,    Martin,  115    IlL  358,   368,  372; 

».  Johnson,  44  111.  App.   56,   2  Am.  N.  C.  St.  R'y  Co.  v.   Louis,  138  111. 

Neg.  Gas.    517 ;    C.   B.   &  Q.  R.R.  9,  11 ;  C.  &  A.  R.  Co.  v,  Arnol,  144 

Co.  V.   Payne,  49  IlL  499,  503;  C.  IlL  271,  2  Am.  Neg.  Cas.  694. 
B.  &  Q.  R.R.  Co.  V.  Johnson,  103         See,  also,  note  at  end  of  this  case* 
DL  5'2,  521 ;  Calumet  Iron,  etc.  Co. 
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Kewanee,  became  a  passenger  on  defendant's  said  cars,  to  be 
safely  carried  thereon  from  Kewanee  to  Galesburg,  for  the  sum  of 
one  dollar,  then  and  there  paid  to  the  defendant 

That  the  defendant  then  and  there  received  the  plaintiff  as  such 
passenger,  and  it  thereupon  became  the  duty  of  the  defendant 
safely  to  carry  the  plaintiff  from  Kewanee  to  Galesburg,  and  that 
there  its  train  should  be  reasonably  stopped  and  slackened  in  its 
speed  to  enable  the  plaintiff  to  alight  without  injury  to  his  person. 

But  that  the  defendant  did  not  use  due  care  that  the  train 
should  be  stopped  and  slackened  in  its  speed  at  Galesburg,  so  that 
the  plaintiff  should  be  safely  discharged  from  and  permitted  to 
leave  said  cars,  but  neglected  to  do  so,  and  after  the  arrival  of 
said  train  at  Galesburg,  and  whilst  the  plaintiff,  with  the  consent 
and  permission  of  the  defendant,  was  alighting  from  said  train, 
caused  the  same  to  be  suddenly  and  violently  started  and  moved, 
by  means  whereof  the  plaintiff  was  violently  thrown  to  the  ground, 
and  his  ankle  dislocated  and  right  leg  fractured,  and  plaintiff  other- 
wise injured,  etc. 

The  second  count  is  like  the  first,  except  that  the  duty,  and 
violation  thereof,  is  alleged  as  follows : 

"  And  thereupon  it  became  the  duty  of  the  defendant  to  use 
due  and  proper  care  that  the  plaintiff  be  safely  carried  from 
Kewanee  to  Galesburg,  and  there  be  safely  discharged  and 
released  from  said  train  of  cars.  But  the  defendant  so  carelessly, 
negligently  and  unskillfully  run,  managed  and  conducted  said 
train  of  cars,  that  while  the  plaintiff  was  such  passenger  on  said 
train,  he  was,  by  the  carelessness  and  negligence  of  the  defend- 
ant, violently  thrown  upon  the  ground,  by  means  whereof  the 
legs,  feet  and  ankles  of  the  plaintiff  were  fractured,  dislocated  and 
broken,"  etc. 

In  the  third  count,  the  duty  of  defendant,  and  breach  thereof, 
after  having  set  forth  that  on  the  day  and  year  aforesaid,  the 
plaintiff  had  become  a  passenger  on  the  cars  of  the  defendant 
from  Kewanee  to  Galesburg,  is  alleged  as  follows : 

"  And  thereupon  it  became  the  duty  of  the  defendant  to  pro- 
vide safe  and  suitable  cars,  with  railings,  guards  and  protections 
upon  and  around  the  platforms  of  said  cars,  so  that  passengers 
thereon  could  safely  and  securely  go  out  upon  said  platforms  in 
getting  from  the  said  cars,  and  to  use  due  care  that  the  said  plajs- 
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tiff  be  safely  carried  upon  said  cars  from  Kewanee  to  Galesburg, 
and  there  be  safely  discharged  and  delivered  therefrom. 

"That the  defendant  did  not  provide  cars  for  passengers  in  said 
train  with  suitable  railings,  guards  and  protections  around  the 
platforms  thereof,  so  that  passengers  upon  said  train  could  safely 
go  upon  said  platform  in  getting  off  the  said  cars ;  and  did  not 
use  proper  care  that  the  plaintiff  be  so  carried  and  delivered,  as 
aforesaid,  at  Galesburg. 

"  But  the  passenger  car  used  in  said  train,  on  M^ich  the  plaintiff 
was  carried,  was  without  any  such  suitable  railings,  guards  or 
protections  upon  or  around  the  platforms  thereof ;  and  the  defend- 
ant so  carelessly  managed  tiie  train  while  he,  the  plaintiff,  was  a 
passenger  thereon,  and  while  he  was  being  discharged  and  get- 
ting therefrom,  at  Galesburg,  that  by  reason  of  the  passenger  car 
in  said  train,  upon  which  he  was  carried,  not  being  provided  with 
suitable  railings,  guards  or  protections  upon  or  around  the  plat- 
forms thereof,  as  aforesaid,  and  by  reason  of  the  carelessness  and 
negligence  of  the  defendant  in  the  management  of  said  train  of 
-cars,  while  the  plaintiff  was  getting  off  the  same  at  Galesburg, 
was  violently  thrown  from  said  cars  upon  the  ground,  and  his 
foot  and  ankle  thereby  fractured  and  dislocated,''  etc. 

In  the  fourth  count,  the  plaintiff,  after  setting  forth  that  defend- 
ant was  a  common  carrier,  and  that  he  took  passage  on  its  cars, 
-etc.,  substantially  as  in  the  first  count,  alleges,  that  it  thereupon 
became  the  duty  of  the  defendant  to  provide  safe  and  suitable 
-cars,  with  railings,  guards  and  protections  upon  and  around  the 
platforms  of  said  cars,  so  that  passengers  could  safely  go  out  upon 
said  platform  in  getting  off  said  cars. 

And  to  use  due  care  that  the  plaintiff  should  be  safely  conveyed 
-on  said  train  from  Kewanee  to  Galesburg,  and  at  the  station  house 
of  defendant  at  Galesburg,  that  being  the  proper  and  usual  place 
of  discharging  and  delivering  passengers,  should  be  safely  dis- 
charged from  said  train  of  cars. 

That  the  defendant  did  not  have  cars  for  the  carriage  of  pas- 
sengers in  said  train  with  suitable  railings,  guards  and  protections 
around  the  platforms  thereof,  so  that  passengers  could  go  upon 
the  platforms  safely  in  getting  off  said  cars. 

That  it  did  not  use  due  diligence  that  the  plaintiff  should  be  so 
earned  on  said  train,  and  at  said  station  house  delivered  therefrom. 
Vol.  II. — 35 
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But  that  the  car  used  in  said  train,  and  on  which  the  plaintifT 
was  carried,  was  without  suitable  railings  around  the  platforms 
thereof. 

That  defendant  undertook  improperly  to  discharge  the  plaintiff 
from  said  train  before  it  had  arrived  at  the  station  house  of  the 
defendant  at  Galesburg,  and  while  the  cars  were  in  motion  at  an 
improper  time  and  "  place,  and  so  carelessly  managed  the  train, 
that  whilst  the  plaintiff  was  being  discharged  therefrom,  by  reason^ 
of  the  car  not  being  provided  with  suitable  guards,  railings  and 
protections  around  the  platforms  thereof,  and  by  reason  of  the 
defendant  undertaking  to  discharge  the  plaintifT  therefrom  while 
it  was  in  motion,  and  before  it  had  arrived  at  the  station  house, 
and  by  reason  of  the  careless  management  of  said  train  while  the 
plaintiff  was  getting  off  the  same,  he,  the  said  plaintifT,  was  violently 
thrown  through  the  doorway,  and  over  the  platform  of  said  car,, 
and  onto  the  track  of  said  road,  and  thereby  his  right  foot  and 
ankle  were  dislocated,"  etc. 

To  this  declaration,  the  defendant  filed  the  plea  of  not  guilty^ 
upon  which  issue  was  joined,  the  trial  of  which  was  had  in  said 
court  before  a  jury,  on  the  28th  of  February,  1861. 

There  is  no  point  made  here,  or  in  the  court  below,  of  the  suf- 
ficiency of  the  declaration.      The  rule  being,  that  the  plaintiff,  in 
cases  like  this,  must  allege  and  show  affirmatively  that  the  defend- 
ants were  guilty  of  negligence,  and  also,  that  he  himself  exercised 
proper  care,  it  would  seem,  on  the  principles  of  correct  pleading, 
that  his  exercise  of  proper  care,  as  well  as  the  negligence  of  the 
defendant,  should  be  alleged  in  the  declaration.     If  both  must  be 
proved,  both  must  be  alleged.     In  this  respect,  then,  the  declara- 
tion was  bad,  for  there  is  no  averment  in  it  that  the  plaintifT  exer- 
cised proper  care.      The  books  are  full  of  cases  where  in  such 
actions  as  this  the  burden  of  proof  is  always  held  to  be  on  the 
plaintifT,  that  he  was  himself  exercising  ordinary  care  and  dili- 
gence at  the  time  the  accident  happened.     Butterfield  v.  Forester, 
1 1  East,  60  (i),  is  a  leading  case  on  that  point     G.  &  C.  U.  R.R. 
Co.  V,  Fay,  16  111.  569. 

I.  In  Butterfield  v.    Forester,    11  maintain  an  action,  if  it  appears  that 

East,  60,  it  was  heldj  that  one  who  is  he  was  riding  with  great  violence  and 

injured  by  an  obstruction  in  a  high-  want. of  ordinary  care,  but  for  which 

way    against  which  he  fell,   cannot  he  might  have  seen  and  avoided  the 
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But  passing  from  the  declaration,  the  jury  have  found  on  all 
the  counts  in  favor  of  the  plaintiff,  and  ignored  all  pretense  of  a 
corresponding  or  greater  degree,  or  any  degree,  of  negligence  on 
his  part,  and  we  are  to  inquire  if  they  have  found  according  to 
the  law  and  the  evidence.  And  here  this  court  is  met  by  the 
acknowledged  doctrine,  that  the  jury  having  found  their  verdict, 
it  ought  not  to  be  disturbed,  unless  it  appears  that  they  have  so 
mistaken  or  misapprehended  the  facts,  as  to  compel  the  inference 
that  they  have  been  actuated  by  prejudice  or  partiality  in  the  find- 
ing— that  they  have  found  palpably  and  manifestly  against  the 
evidence.  As  a  general  rule,  it  is  undoubtedly  true,  that  courts 
will  not,  and  ought  not,  to  set  aside  a  verdict  because  the  jury 
have  found  against  the  weight  of  evidence,  unless  palpably  so,  or 
on  insufficient  evidence,  or  for  a  misdirection  of  the  court  on 
questions  of  law,  or  a  disregard  of  the  instructions  of  .the  court  as 
to  the  law ;  but  this  is  with  the  well  understood  proviso,  that  the 
court  shall,  notwithstanding,  be  satisfied,  on  the  whole  record,  that 
substantial  justice  has  been  done. 

As  to  the  question  of  negligence :  it  consisted  on  the  theory  of 
the  plaintiff  below,  first,  in  causing  a  jerking  of  the  train  at  the  par- 
ticular time  and  place  when  and  where  the  accident  happened ; 
second,  in  not  having  up  a  sufficient  guard  or  chain  at  the  rear  end 
of  the  rear  car  to  prevent  passengers  from  being  thrown  off,  or 
over  the  platform  of  the  car ;  third,  in  the  conductor  of  the  train 
failing  to  caution  the  plaintiff,  he  knowing  that  the  plaintiff  was 
about  to  get  off,  and  apprising  him  of  the  danger  to  which  he  was 
about  to  expose  himself,  and  failing  to  render  him  such  assistance 
as  would  have  protected  him  from  danger.  In  these  consist  the 
o^Mgence  charged.  We  do  not  propose  to  go  into  the  whole 
evidence  and  repeat  it  here,  as  it  is  very  voluminous,  but  state 
only  the  impression  it  has  made  upon  us,  after  a  careful  study  of 
it  As  to  the  necessity  of  jerking  the  train  at  the  particular  time 
and  place:  the  practice  with  all  trains  seems  to  be,  that  on 
approaching  a  station,  for  the  purpose  of  slackening  the  speed, 
the  driver,  at  an  appointed  place,  shuts  off  the  steam,  and  from 

obstruction.     The  rule  was  also  laid  defendant,  but  that  he  himself  was 

down  thJC  a  person  suing  for  an  in-  free  from  negligence  in  the  matter, 

juiyAttst  show  not  only  that  such  in-  and  that  the  burden  of  proof  was 

JKy  was  due  to  the  negligence  of  the  upon  him  to  show  such  facts. 
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that  place  the  train  is  allowed  to  run  by  its  own  momentum,  and 
if  that  is  not  great  enough  for  the  purpose  of  moving  it  to  its 
destined  place,  of  which  the  driver  is  to  judge,  he  lets  on  steam 
sufficient  for  the  purpose.  With  steam  as  the  propelling  power, 
by  shutting  it  off,  and  suffering  the  train  to  move  by  its  own 
momentum,  relieves  it  of  the  strain  on  the  connecting  bars,  and 
closes  it  up  to  the  engine;  and  increasing  the  momentum,  by  let- 
ting on  steam,  these  bars  are  drawn  out,  or  the  slack,  as  it  is 
called,  taken  up  with  a  jerk  of  more  or  less  violence. 

Three  witnesses  on  the  part  of  the  plaintiff,  who  were,  or  had 
been,  connected  with  railroads,  one  of  whom  only  was  an  ei^^ine 
driver,  testify  that,  in  their  judgment,  it  was  not  necessary  to  let  on 
steam  at  that  particular  time  and  place,  the  train  having  sufficient 
momentum,  moving  at  the  rate  of  three  miles  an  hour,  to  carry  it 
to  its  place  of  destination.  Other  witnesses,  with  equal  or  superior 
advantages  of  knowing  the   facts,  greatly  exceeding  in  number 
those  of  the  plaintiff,  give  it  as  their  opinion,  that  such  a  train  as 
that — a  heavy  freight  train  made  up  of  fifteen  or  twenty  cars — 
running  three  miles  an  hour  at  South  street,  the  place  where  the 
accident  happened,  could  not   run   on  to   the  scales,  the  usual 
stopping  place,  a  distance  of  five   hundred   feet,   by    its    own 
momentum ;  and   the  reason  is,  as  shown  by  the  diagram  and 
by  the  witnesses,  that  several  frogs  and  switches  had  to  be  passed, 
impeding  necessarily,  by  increased  friction,  the  motion  of  a  heavy 
train.     To  overcome  this,  it  was  the  driver's  business  and  duty  to 
let  on  sufficient  steam.  The  exact  quantity  to  be  put  on  can  never 
in  any  case,  by  the  most  skillful  and  attentive  driver,  be  exactly 
calculated,  but   he  will   always,  if  he  performs   his  duty,  let  on 
enough.     We   think   it   was  clearly  shown,  that  on  the  arrival  of 
the  train  at  South  street,  under  its  own  momentum,  it  could  not 
reach  the  scales  without  letting  on  steam,  and  we  hold  that  it  is 
not  negligence,  if  more  than  the   exact  and  precise  quantity, 
when   carefully   gauged,  and  really   necessary  to   overcome  the 
increased  friction   at  the  frogs   and  switches,  was   let  on  by  the 
driver.  It  is  not  to  be  expected  that  the  quantity  can  be  accuratdy 
gauged  to  a  pound  or  ounce.      If  only  steam  enough  be  let  on  to 
start  or  increase  the  speed  of  one  car  at  a  time,  the  whole  power 
of  the  engine  would  be  lost,  and  the  speed  of  the  train  would  not 
be  accelerated.     A  judicious  and  skillful  driver  will  always  let  on 
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steam  enough  to  accomplish  the  whole  object,  and  if  he  should 
happen  to  let  on  a  few  pounds  more  than  precisely  enough,  he 
cannot  be  charged  in  so  doing  with  negligence,  want  of  skill,  or 
improper  management.  No  driver  can  be  found  who  could  in  a 
moment  make  the  exact  calculation,  and  railroad  companies  must 
use  the  men  they  can  find,  with  the  imperfections  attaching  to  the 
best  of  them.  But  the  plaintiff  insists,  that  if  it  was  necessary 
to  let  on  steam,  still  it  was  not  necessary,  in  so  doing,  to  jerk  the 
train,  so  as  to  throw  him  off  or  over  the  platform. 

On  this  point,  the  same  three  witnesses  produced  by  the  plain- 
tiff testify,  that  with  proper  skill  and  caution  the  driver  can  so  let 
on  steam  as  to  move  the  train  without  much,  if  any,  jerk,  if  his 
engine  is  in  good  order. 

Thirteen  witnesses  on  the  other  side,  equally  competent  and 
reliable,  all  concur  in  saying  that  freight  trains  are  all  liable  to 
these  jerks,  and  that  they  cannot  be  prevented  when  steam  is  put 
on,  even  if  the  engine  is  in  good  order.  When  running  slowly, 
the  speed  having  been  suddenly  slackened,  the  train  has  closed  up 
on  the  engine,  and  in  drawing  it  out  again,  by  letting  on  steam, 
there  must  be  a  jerk.  It  needs  no  witnesses  to  prove  this ;  it  is 
palpable  to  the  most  careless  observer.  The  longer  the  train  is, 
the  more  violent  must  be  the  jerk,  and  the  rear  car  will  feel  it  the 
most,  and  in  such  a  train  as  this  was,  a  person  incautiously  stand- 
ing at  the  door  of  the  rear  car  with  one»  leg  extended  to  get  on 
the  platform,  would  be  disturbed  in  his  balance,  and  lose  his  erect 
position,  with  the  chances  greatly  in  favor  of  his  falling  out.  It 
is  unimportant  how  many  witnesses  may  swear,  that  an  engine 
driver,  of  competent  skill,  can  always  regulate  the  exact  amount 
of  steam  to  let  on.  He  may  put  on  just  as  little  or  just  as  much 
as  he  pleases,  if  he  has  perfect  control  of  the  throttle  valve,  but 
how  much,  or  how  little  he  shall  put  on,  at  a  particular  time,  can- 
not be  precisely  estimated,  even  with  such  control  of  the  valve. 
His  duty  is,  to  put  on  enough.  Jerking,  then,  is  inevitable.  Some 
of  these  witnesses,  it  appears,  were  employees  of  the  defendant, 
ahd  that  fact  has  given  occasion  for  an  onslaught  upon  their 
veracity  and  integrity,  which,  in  proportion  to  its  violence,  has 
not  failed  in  its  effect  upon  the  jury.  Why  they  should  be  dis- 
credited to  any  greater  extent  than  the  agents  and  employees  of 
individuals,  is  incomprehensible,  except  upon  the  supposition  that 
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railroad  companies  are  not  in  favor  with  the  public,  and  every 
man  connected  with  them,  no  matter  how  high  his  character  may 
be  in  society,  among  those  who  know  him  best,  is  stigmatized  by 
his  employment,  and  his  veracity  impeachable  from  that  circum- 
stance alone. 

That  this  jerking  was  inevitable,  we  think,  is  abundantly  proved, 
and  not  ascribable  to  negligence,  want  of  skill  or  improper  manage- 
ment of  any  agent  or  employee  of  the  defendants. 

If  it  be  true,  as  represented  by  the  defendants'  witnesses,  that  a 
sudden  jerk  will  throw  an  unguarded  man  off  his  feet,  the  plaintiff 
insists,  it  is  a  mystery  why  the  brakemen,  who  operate  their 
brakes  on  the  top  of  the  car,  are  not  frequently  thrown  off  and 
killed.  There  is  no  evidence  as  to  such  casualties  attending  such 
brakemen,  but  we  can  well  understand  why  they  should  not  fall 
off,  as  they  have  the  wheel  of  the  brake  to  hold  onto.  Their 
situation,  therefore,  would  be  thought  to  be  comparatively  a 
safe  one. 

Pursuing  further  the  question  of  negligence,  the  plaintiff  con- 
tends that  a  guard  chain,  extending  from  railing  to  railing,  across 
the  open  space  through  which  he  fell,  would  have  prevented  his 
fall,  and,  if  so,  the  absence  of  such  chain  was  negligence  on  the 
part  of  the  defendant 

There  is  much  testimony  to  this  point.  Some  five  witnesses  for 
the  plaintiff  stated  that  such  chains  have  been  and  are  now  used, 
on  several  roads,  at  the  rear  end  of  the  rear  car  on  passenger 
trains — such  cars  as  are  designed  for  passengers — and  that,  in 
their  opinion,  they  are  a  necessary  safeguard  for  the  protection  of 
passengers,  and,  in  case  of  a  sudden  jerk,  such  chains  would  quite 
likely  save  a  man  from  falling  off  the  platform.  Two  of  these 
witnesses  gave  evidence  of  being  themselves  saved  by  such  a 
chain,  and  one  of  them  had  seen  a  woman,  with  a  child  in  her 
arms,  saved  by  it,  where  there  was  a  sudden  jerk  of  the  train. 

More  than  a  dozen  witnesses  for  the  defense,  equally  intellig^ent, 
skillful  and  reputable,  gave  their  testimony  that  such  chains  had 
been  used  at  one  time  on  most  passenger  cars,  but  for  the  last 
three  or  four  years  had  been  generally  discarded,  especially 
throughout  the  West,  as  of  no  use,  affording  but  little,  if  any, 
protection  to  passengers,  and  as  greatly  incommoding  both  pas- 
sengers, conductors  and  brakemen.     This  is  testimony  in  regard 
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to  passenger  cars,  strictly  so.  All  the  witnesses  concur  in  saying' 
that  on  freight  cars,  or  caboose  cars,  such  as  the  plaintiff  occupied, 
no  chain  was  ever  used  by  any  company.  Among  the  millions 
of  passengers  by  railroad,  if  it  does  appear  that  two  or  three 
persons  have  been  saved  from  falling  off  the  platform  by  a  guard- 
chain,  does  that  prove  it  would  be  negligence  in  a  company  that 
did  not  provide  them  ?  A  railroad  company  cannot  provide,  nor 
is  it  their  duty  to  provide,  every  possible  and  conceivable  safeguard 
lor  their  passengers.  If  it  was  their  duty  a  passenger  could  not 
^o  from  one  train  to  another  for  any  purpose  and  be  entirely  safe 
without  the  attendance  of  a  strong  man  to  protect  him  against 
every  conceivable  accident.  This  would  be  more  efficacious  and 
protective  than  a  chain-guard,  yet  who  will  contend  it  is  negli- 
gence in  not  providing  such  an  escort  ? 

But  this  testimony,  in  respect  to  the  chain-guard  as  a  prevent- 
ive of  possible  dangers,  has  reference  entirely  to  passenger  cars, 
strictly  so  called.  On  them  they  are  not  generally  used,  and  of 
no  benefit  sufficient  to  overcome  the  inconvenience  attending 
them.  On  a  freight  car,  or  a  caboose  car  in  which  passengers 
may  ride  if  they  choose,  a  guard-chain  is  never  used.  It  is  in 
proof,  this  train  was  the  regular  freight  train,  having  no  passenger 
car  attached,  but  a  **  caboose  "  designed  for  the  use  of  the  hands 
and  other  employees  on  the  road.  It  is  a  convenience  on  roads 
whose  business  will  not  allow  them  to  run  more  than  one  daily 
passenger  train,  and  it  is  known  to  the  public  as  an  inferior  mode 

of  conveyance  in  all  respects  to  the  regular  and  neatly-fitted  pas- 

t 

•senger  car.  The  train  to  which  this  "  caboose  "  was  attached  was 
a  regular  freight  train,  and  nothing  else,  and  for  the  carriage  of 
freight;  the  carriage  of  passengers  was  an  incident,  and  not  the 
principal  business  of  the  train.  But  so  far  as  the  question  of 
'^^ligence  in  the  conduct  of  the  employees  on  the  train  is  con- 
•cemed,  we  should  hold,  they  were  bound  to  exercise  the  same  dili- 
gence and  care  as  on  a  regular  passenger  train.  It  was  the  practice 
to  permit  passengers  to  ride  in  it,  for  which  the  usual  passenger 
fare  was  demanded,  so  that  it  is  not  for  the  defendant  to  deny  his 
liability  as  a  carrier  of  passengers,  but  it  by  no  means  follows 
that  the  defendant  was  bound  to  have  the  caboose  as  safe  and 
convenient  as  a  car  intended  only  for  the  carriage  of  passengers. 
The  caboose  is  seen  by  the  traveling  public — it  is  made   for  the 
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company's  use  chiefly — is  known  to  be  deficient  in  very   many 
qualities,  which  distinguish  the  passenger  car.     One  great  safe- 
guard, found  on  all  passenger  trains,  to  be  without  which    -would 
be  great  negligence,  is  the  bell-cord,  by  which  the  conductor  has^ 
complete   control  of  the   driver,  and   through  him  of  the   train, 
by  means  of  well  understood  signals  communicated  by  it.      This- 
cannot  well  be  put  upon  a  freight  train,  and  is  never  found  there, 
and  from  this  circumstance  alone,  a  seat  in  the  caboose  attached 
to  it  is  more  dangerous  than  in  a  passenger  car  of  a  passenger 
train.     Can  it  be  said  it  is  negligence  in  not  having  a  bell-cord  to 
a  freight  train  on  which,  for  the  accommodation  of  a  person,  he 
is  permitted  to  ride  ?     The  public  are  not  invited  to  occupy   the 
caboose ;  they  are  permitted  to  do  so  if  the  urgency  of  business 
or  other  motives  forbids  delaying  to  wait  for  the  regular  passen- 
ger train.     The  passenger  takes  the  car  as  he  finds  it,  and   must 
put  up  with  all  its  deficiencies  and  inconveniences  and  want   of 
safeguards ;  the  company  being  responsible  only  for  the  care  and 
vigilance,  and  skill  and  proper  management  of  those  having  it  in 
charge,  such  as  it  is,  and  that  it  is  not  defective  in  any  essential 
particulars.     The  plaintiff  knew  all  about  this  car  when  he   got 
into  it — he  took  it  in  preference  to  waiting  for  the   passenger 
train.     It  was  as  safe  and  as  well  fitted  as  a  caboose  usually  is. 
The  only  obligation,  then,  upon  the  defendant,  was  to  carry   the 
plaintiff  safely  in  the  caboose  as  it  was.     He  took  it  as  it  was — 
it  was  known  to  him  to  be  a  freight  train,  with  freight-train  accom- 
modations only,  and  he  could  have  refused  to  go  in  it.     It  was 
not  the  usual  way  in  which  gentlemen  in  his  position  traveled ;  a 
few  hours'  delay  would  have  given  him  a  better  mode.     Taking 
this,  he  took  it  well  knowing  what  he  did,  and  well  knowing  it 
was  an  inferior  mode  of  conveyance,  and  impliedly  agreed  to- 
accept  and  be  satisfied  with  such  accommodations  as  that  partic- 
ular car  afforded.     Nobody  is  deceived  by  it     It  is  not  held  forth 
as  a  passenger  car,  but  as  an  inferior  car,  which  persons  may  ride 
in  if  they  choose,   and  be  content  with  the  accommodations  it 
offers.     At  the  same  time,  the  employees  are  held  to  as  strict 
accountability  in  the  management  of    a  train  with  a   caboose 
attached,  as  the  law  imposes  in  the  transportation   of  passengers 
in  cars  specially  provided  for  such  purpose.    A  chain-g^ard  is  not 
appurtenant  to  such  a  car — is  never  found  upon  one,  and  it  was. 
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no  negligence  in  not  providing  one  for  this  particular  car.  We 
have  said  in  i6  111.  568  (Chicago  &  Galena  U.  R.R.  Co.  v.  Fay), 
that  a  passenger  takes  all  the  risks  incident  to  the  mode  of  travel 
and  the  character  of  the  means  of  conveyance  which  he  selects, 
the  party  furnishing  the  conveyance  being  only  required  to  adapt 
the  proper  care,  vigilance  and  skill  to  that  particular  means.  For 
this  and  this  only  was  the  defendant  responsible.  The  passengers 
can  only  expect  such  security  as  the  mode  of  conveyance  affords. 

But  it  is  said  by  the  plaintiff,  that  the  improper  management 
of  the  train  by  the  employees  of  the  defendant,  included  not 
only  the  conduct  of  the  driver  of  the  engine,  but  that  of  the  con- 
ductor also.  That  he  was  chargeable  with  carelessness,  if  not 
recklessness,  in  directing  the  plaintiff  into  a  dangerous  position, 
without  giving  him  notice  that  such  position  was  dangerous,  it 
being  a  matter  entirely  within  his  own  knowledge,  and  not  within 
the  knowledge  of  the  plaintiff. 

On  this  point  how  stand  the  facts  ?  Did  the  conductor  give- 
any  order  or  direction  to  the  plaintiff  by  which  he  was  neces- 
sarily controlled  ?  It  is  clear  that  passengers  are,  and  must  be, 
while  upon  the  cars,  under  the  control  of  the  conductor,  and  this 
for  the  safety  of  the  train  and  all  upon  it.  On  leaving  a  train, 
he  can,  no  doubt,  compel  them  to  leave  by  a  particular  door  or 
passway,  and  when  he  so  orders,  if  an  accident  happens,  the 
party  using  all  necessary  precautions,  his  employers  might  be 
liable,  especially  if  it  was  at  a  place  where  it  was  not  usual  to 
land  passengers.  Did  the  conductor  order,  or  direct,  or  advise 
the  plaintiff  to  leave  the  car,  while  in  motion,  at  the  particular 
place  where  he  did  leave  it  ?  What  is  the-  testimony  ?  We  will 
leave  out  of  view  the  evidence  given  by  Bush,  the  conductor,  on 
the  part  of  the  defendant,  and  that  of  Lombard,  on  the  part  of 
the  plaintiff,  with  this  remark :  that  the  testimony  of  neither  can 
change  the  aspect  of  the  case  which  it  is  made  to  assume  by  the 
testimony  of  more  indifferent  witnesses.  And  it  should  be 
remembered  that  the  testimony  of  Lombard  was  taken  on  a 
dedimus,  some  weeks,  or  months  after  the  occurrence,  and  pur- 
ports to  relate,  not  what  he  saw,  but  what  he  heard,  and  we  all 
know  how  very  difficult  it  is  to  remember  and  repeat  the  precise 
words  of  a  conversation  that  is  being  detailed.  That  kind  of 
testimony   is   never   satisfactory    unless   a  memorandum   of  the 
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words  has  been  made  at  the  time  of  their  utterance,  or  the  party 
had  a  very  special  interest  in  remembering  them. 

It  is  always  held  that  the  repetition  of  oral  statements  must  be 
subject  to  much  imperfection.  The  party  receiving  them  may 
not  have  understood  the  meaning  correctly,  or  remembered  the 
precise  words  used,  which,  if  given  precisely  as  uttered,  mig^ht 
vary  the  effect  of  the  statement. 

We  would  be  inclined  to  place  more  faith  in  the  statements  of 
Bush,  given  from  the  stand,  subject  as  he  was  to  a  strict  cross- 
examination,  than  to  that  of  Lombard,  without  any  desire  to  cast 
the  least  reflection  upon  his  testimony.  He  gave  the  conversa- 
tion as  he  remembered  it,  doubtless,  but  who  shall  estimate  the 
fallacy  of  human  memory  ? 

We  lay  their  statements  aside,  and  take  that  of  Robert  E. 
Goodrich,  who,  though  called  by  the  defendant,  does  not  appear, 
by  the  record,  to  be  interested  for  either  party.  Yet  his  testi- 
mony is,  for  the  reasons  above  given,  subject  to  much  imperfec- 
tion, as  being  a  repetition  of  what  the  plaintiff  said  to  him.  But 
in  one  important  particular  it  corroborated  the  conductor,  and  he 
is  corroborated  by  Dr.  Bunce.  The  plaintiff  did  not  cross- 
examine  him.     Mr.  Goodrich  says: 

"  I  reside  in  Galesburg ;  have  lived  there  six  years ;  five  years 
of  that  time  I  was  railroading;  am  now  dealing  in  produce. 
Know  plaintiff ;  heard  he  got  hurt  last  summer.  I  had  a  con- 
versation with  plaintiff,  I  think,  the  first  week  of  July,  regarding 
his  injury.  I  finally  asked  him  how  the  accident  happened.  He 
went  on  and  gave  a  statement,  that  he  came  into  Galesburg  on  a 
freight  train,  and  instead  of  going  down  to  the  place  where  the 
cars  stopped,  got  off  (having  had  some  conversation  with  the 
conductor  about  supper,  and  hearing  it  was  too  early).  He  asked 
conductor  if  he  could  get  off,  and  that  the  conductor  said  that 
business  men  were  in  the  habit  of  getting  off,  and  that  the  train 
slackened  up  so  that  he  could  get  off.  I  do  not  recollect  the 
street,  but  train  was  running  about  three  miles  an  hour,  and  he 
got  up,  took  his  satchel  and  umbrella,  and  went  to  front  end  of 
car,  and  conductor  told  him  he  had  better,  or  it  was  more  safe 
to  get  off  at  the  hind  end.  He  went  to  hind  end  and  stepped 
one  foot  on  platform,  and  the  engine  took  up  slack  of  train,  and 
pitched  him  out  through  the  opening  at  the  hind  end  of  car.     I 
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asked  him  if  he  blamed  the  conductor,  and   he  said  he  did  not 
attach  any  blame  to  the  conductor."  » 

Now  this  is  a  succinct,  and  doubtless  a  correct  statement  of  the 
main  facts  on  this  point.      The  testimony  of  Lombard  does  not 
TR-caken  it,  nor  does  his  testimony,  with  that  of  the  conductor,  go 
to  prove  that  he  was  ordered  or  directed  by  the  conductor  to 
leave  the  train  at  the  place  he  did  leave  it,  nor  that  the  conduc- 
tor advised  it.     He  advised  him  to  go  to  the  rear  door  as  afford- 
ing a  safer  exit  than  the  front  door,  but  of  the  whole  matter  the 
plaintiff  was  his  own  adviser.     The  testimony  of  Dr.   Bunce  is 
nearly  to  the  same  effect.     Suppose  the  plaintiff  knew,  without 
being  informed    by  the  conductor,    that  "  up-town   people,"  or 
business  men,  usually  got  off  at  that  place,  and  had  attempted  to 
^et  off  there,  and  an  accident  happened,  would  the  defendant 
have  been  liable?      Should  the  fact,  then,  that   the  conductor 
gave  the  plaintiff  this  information,   be  held   to  be  a  direction 
or  order  to  him,  to  get  off  there,  so  as  to  throw  the  risk  on  the 
<lefendant  ?     We  look  upon  it  as  mere  information  given  to  the 
plaintiff,  who  seemed  anxious  to  find  a  stopping  place  nearer  his 
own  residence  than  any  of  the  usual  stopping  places  of  such  a 
train,  leaving  the  plaintiff  perfectly  free  to  act  on  his  own  respon- 
sibility.    He  was  of  mature  age,  sharp  understanding,  and  famil- 
iar with  the  hazards  attendant  on  traveling  by  a  railroad,  and  if  he, 
and  not  the  defendant,  would  have  been  chargeable  with  negli- 
gence if,  on  his  own  knowledge  that  "  up-town  people  "   got  off 
there,  he  attempted  to  get  off,  the  train  being  in  motion,  is  he 
less  chargeable  with  negligence,  because  the  conductor  gave  him 
that  information  ?     Surely,  it  cannot  change  his  position,  no  mat- 
ter how  he  got  the  knowledge.      He  was  his  own  master  and 
judge  of  what  was  and  what  was  not  prudent.      The  information 
given  him  by  the  conductor,  that  the  train  slackened  up  so  that 
he  could  get  off,  amounts  to  no  more  than  this :    It  is  no  trouble 
to  carry  you  a  few  rods  to  the   usual  stopping  place,  but  before 
reaching  it,  the  train  slacks  up  and  runs  slow,  and  business  men 
residing  up-town  often  get  off.     If  the  plaintiff  had  previously 
known  this  fact,  and  attempted  to  get  off  as  business  men  did, 
^d  an  accident  happened,  no  reasoning  can  establish  the  defend- 
ant's liability.     It  would  be  pronounced,  in  business  men  or  in 
-any  other  men,  as  a  careless  and  imprudent  act,  for  doing  which 
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they,   and  not  the  railroad  company,  should    suffer  the  conse- 
quences.    It  is  a  standing  precaution,  known  to  every  inan,  woman 
and  child  above  the  age  of  puberty,  who  has  ever  traveled   on  a 
railroad,  that  it  is  full  of  danger  to  leap  or  step  from  a  car  vwhen 
in  motion,  and  none  do  it  but  those  who  by  practice  know  how  to 
regulate  and  dispose  of  their  own  momentum.     The  information 
then,  given  by  the  conductor,  makes  it  none  the  less  carelessness 
on  the  part  of  the  plaintiff.      He  knew,  though  the  train  was  for 
the  moment  slacked  up  by  shutting  off  the  steam,  that  the  slack 
was  subject  to  be  taken  up  suddenly,  and   his  own  experience 
told  him  when  it  is  so  taken  up  it  is  always  with  a  jeric,  aflfecting' 
the  rear  car  more  sensibly,  or  in  a  greater  degree  than  any  other, 
and  common  prudence  should  have  hinted  to  him  that  the  "cush- 
ioned seat "   upon  which  he  was  sitting  was,  beyond  doubt,  the 
place  of  greatest  safety,  and  which  he  should  have  retained  a  few 
minutes  longer,  until  500  feet  were  passed  over,  and  the  "scales" 
were  reached.  But  his  anxiety  to  get  home  and  get  a  hot  supper 
seems  to  have  overcome  all  his  prudential  notions,  and  prompted 
him  to  tempt  his  fate. 

It  cannot  be  denied  that  the  attempt  of  the  plaintiff  to  leave 
the  car  when  it  was  in  motion  was  the  proximate  cause  of  the 
injury,  for  had  he  remained  in  his  seat,  as  an  ordinarily  prudent 
man  would  have  done,  putting  on  steam  and  taking  up  the  slack, 
no  matter  how  suddenly  or  how  violent  the  jerk  might  have  been 
which  followed  it,  would  not  have  harmed  him  in  the  least  Bush 
says  in  his  testimony  that  the  plaintiff  said  he  did  not  blame  him. 
Lombard  does  not  give  this  version  of  the  conversation.  Laying 
their  testimony  aside,  Goodrich  says  distinctly  the  plaintiff  said  to 
him,  "  he  did  not  attach  any  blame  to  the  conductor,"  nor  could 
he,  as  the  facts  show ;  for,  however  strong  may  be  the  desire  to 
throw  the  fault  upon  the  defendant,  the  great  fact  stands  out 
prominent  over  all  others  that  the  attempt  of  the  plaintiff  to  leave 
the  car  when  in  motion,  at  a  place  not  the  regular  depot  or  stop- 
ping place,  was  his  own  uncounseled  act,  not  directed  to  do  it,  or 
advised  to  do  it,  by  any  agent  of  the  defendant,  or  at  their 
request,  nor  for  their  benefit,  but  solely  that  the  plaintiff  might 
accomplish  more  speedily  a  desired  purpose  of  his  own.  He 
knew  it  was  dangerous  to  be  on  the  platform  of  a  car  when  in 
motion  for  any  purpose.     He  knew  that  to  attempt  to  get  off  a 
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car  when  moving  at  the  rate  of  three  or  four  miles  an  hour  was 
dangerous,  and  to  do  so  at  one  door  was  more  dangerous  than  at 
another,  and  the  only  part  the  conductor  seemed  to  have  acted  on 
the  occasion  was  in  attempting  to  make  his  exit  by  the  rear  door 
as  safe  as  possible,  and  in  attempting  to  save  him  as  he  fell.  It 
is  scarcely  possible  that  the  plaintiff  could  have  understood  the 
conductor's  information  as  an  order  that  he  should  get  off  where 
business  men  sometimes  got  off.  Had  the  conductor  made  such 
remarks  as  he  did  to  an  ignorant  boy,  or  to  an  inexperienced 
woman,  and  they  had  acted  upon  them  and  been  injured,  careless- 
ness and  negligence  might  be  properly  chargeable,  but  the  plaintiff 
was  familiar  with  railroad  traveling  and  had  full  knowledge  of  the 
risks  he  ran,  and  was  acting  upon  his  own  decision. 

We  endeavored,  in  the  case  of  C.  &  G.  U.  R.R.  Co.  v.  Jacobs, 
20  ni.  478,  by  a  review  of  all  the  American  and  English  cases 
relating  to  negligence,  to  lay  down  some  rules  by  which  it  is  to 
be  adjudged,  (i)  Among  others,  we  there  said,  to  maintain  an 
action  for  negligence,  there  must  not  only  be  fault  on  the  part  of 
the  defendant,  but  ordinary  care  on  the  part  of  the  plaintiff  must 
be  shown.  Neither  of  these  elements  are  found  in  this  case.  We 
find  no  negligence,  or  want  of  skill,  or  improper  management,  on 
the  part  of  the  defendant,  as  alleged  in  the  several  counts  of  the 
declaration.  The  evidence  we  consider  as  convincing,  that  the 
jerking  of  the  train  was  inevitable  ;  that  it  was  not  by  or  through 
the  carelessness  of  the  defendant,  or  negligence  or  want  of  skill 
on  his  part,  that  the  plaintiff  was  violently  thrown  upon  the 
ground  and  his  ankle  fractured ;  that  it  was  not  the  duty  of  the 
defendant  to  provide  a  guard-chain  at  the  rear  end  of  the  caboose, 
such  car  being  attached  to  the  freight  train  more  for  the  use  of 
the  employees  of  the  road,  into  which  passengers  are  not  invited 
to  take  seats,  but  permitted  only,  and  the  plaintiff,  well  knowing 
the  car  and  its  safeguards,  voluntarily,  to  avoid  a  little  delay  for 
the  passenger  train,  placed  himself  in  it,  taking  the  risk  of  its 
safety ;  that  this  was  a  regular  freight  train,  and  nothing  else ; 
that  the  defendant  did  not  undertake,  improperly,  to  discharge 
the  plaintiff  from  the  train  before  it  had  arrived  at  the  station- 

I.  The  doctrine  as  to  comparative      Alton  R.R.  Co.  v,  Bonifield,  p.  644. 
negligence   has    been    abrogated   in     post 
Illinois.      See  note  to    Chicago   & 
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house  or  depot  of  the  defendant,  and  while  the  cars  were  in. 
motion,  but  that  the  discharge  of  the  plaintiff,  at  the  time  and 
place,  and  when  the  cars  were  in  motion,  was  at  his  own  instance 
and  choice.  The  accident,  therefore,  was  occasioned  by  his  own 
want  of  ordinary  care. 

The  case  of  the  C.  &  G.  U.  R.R.  Co.  v,  Yarwood,  15  111.  469^ 
and  the  case  of  the  same  plaintiffs  v.  Fay,  16  111.  567,  and  Same 
V,  Jacobs,  20  111.  485,  settle  the  law  of  this,  as  arising  on  the  facts- 
as  alleged  in  the  declaration. 

In  those  cases  this  court  held,  in  Jacobs'  case,  that  two  things- 
must  concur  to  support  this  action — ^negligence  on  the  part  of  the 
defendant,  and  no  want  of  ordinary  care  on  the  part  of  the  plain- 
tiff, and  that  the  question  of  liability  does  not  absolutely  depend 
on  the  absence  of  all  negligence  on  the  part  of  the  plaintiff,  but 
upon  the  relative  degree  or  want  of  care,  as  manifested  by  both 
parties.     This  case  shows  a  want  of  ordinary  care  on  the  part  of 
the  plaintiff.     In  the  cases  of  Yarwood  and  Fay,  it  was  held,  that 
passengers  took  the  risks  incident  to  the  mode  of  travel,  and  the 
character  of  the  means  of  conveyance  which  they  select,  the  |>arty 
furnishing  the  means  being   bound  only  to  adapt  the  necessary 
care,  vigilance  and  skill  to  those  means,  the  carrier  and  passenger 
owing  reciprocal  duties  each  to  the  other,  and  if  a  passenger  on  a 
railroad  car  is  guilty  of  negligence   by  unnecessarily  exposing' 
himself  to  danger,  or  by  imprudently  and  unnecessarily  passing 
from  one  car  to  another  while  the  train  is  in  motion,  and  receives 
an  injury,  and  his  carelessness  or  imprudence  has  contributed  in 
any  way  to  produce  the  injury,  he  cannot  recover  for  it ;  and  if  such 
passenger  is  chargeable  with  want  of  reasonable   care,  and   his 
want  of  such  care  concurs  with  that  of  the  railroad  company  in 
producing  an  injury  to  him,  he  cannot  recover  for  it    These  cases,, 
particularly  that  of  Fay,  adopt  the  reasonings  and  rule  laid  down 
in  Forester's  case,  supra  (i),  that  a  passenger  suing  for  an  injury 
must  show  not  only  that   the    injury  to  him  was  the  result  of 
the  carelessness  or  negligence  of  the  defendant,  but  also,  that  he 
himself  was  without  fault  in  producing  the  injury ;  and  the  bur- 
den of  proof  is  on  him  to  show  that  the  defendant  was  negli- 
gent, and   that  he   himself  was   not  guilty  of  negligence.     The 

I.  See  note  on  p.  546,  ante. 
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expression,  in  this  case,  of  "  any  negligence  "  by  the  plaintiff,  must 
be  understood  as  explained  in  Jacobs'  case,  20  111.  485,  where  it  is 
said,  that  all  care  or  negligence  is  at  best  but  relative,  the  absence 
of  the  highest  possible  degree  of  care  shows  the  presence  of  some 
degree  of  negligence,  slight  as  it  may  be,  and  that  the  true 
doctrine  is,  that  in  proportion  to  the  negligence  of  the  defendant 
should  be  measured  the  degree  of  care  on  the  part  of  the  plaintiff. 
The  degrees  of  negligence  should  be  measured  and  compared 
and  considered ;  and  whenever  it  appears  that  the  plaintiff's  negli- 
gence is  slight,  as  compared  with  the  defendant's  greater  or  gross 
negligence,  he  must  not  be  deprived  of  his  action.  Jacobs*  case, 
supra  (pp.  49^7). 

We  are  referred  by  the  plaintiff  to  the  case  of  this  same  com- 
pany V.  George,  19  111.  517,  under  these  points  we  have  been  dis- 
cussing. We  adhere  to  the  ruling  in  that  case,  as  we  understand 
it,  with  the  qualifications  in  Jacobs'  case.  We  held,  in  this  case, 
as  in  George's  case  and  in  the  other  cases  cited,  that  carriers  of 
passengers  for  hire  are  bound  to  use  the  utmost  care  and  dili- 
gence in  providing  for  the  passengers'  safety,  by  the  use  of  proper 
and  safe  means  of  conveyance.  The  care  required  is  not  that  care 
without  the  exercise  of  which  accidents  may  happen;  as, for  exam- 
ple, after  a  passenger  is  received  on  board,  he  would  be  safer,  less 
liable  to  accident,  if  locked  up  in  the  car,  or  chained  to  one  of  the 
seats,  or  other  fixture,  so  as  to  deprive  him  of  locomotion — mov- 
ing from  car  to  car.  This  would  be  the  very  utmost  degree  of 
care  and  caution,  but  that  is  not  required,  so  that  the  epithet 
"utmost"  must  be  taken  with  some  qualification.  It  is  very  diffi- 
cuh  to  define  the  degree  of  care  requisite.  In  Boyce  v,  Anderson, 
2  Pet  150,  which  was  a  case  against  the  owners  of  a  steamboat, 
employed  in  carrying  property  and  passengers  on  the  Ohio  and 
Mississippi  rivers,  for  the  loss  of  some  negroes  by  the  upsetting  of 
the  boat's  yawl  by  bad  management,  Chief  Justice  Marshall  held, 
that  the  responsibility  of  the  carrier  should  be  measured  by  the 
law  applicable  to  passengers,  rather  than  by  that  applicable  to 
the  carriage  of  common  goods,  and  that  the  rule  of  care  is  that 
of  ordinary  care — ^the  care  which  all  bailees  for  hire  owe  their 
employer. 

The  rule,  however,  in  more  modem  cases,  as  in  Stokes  v.  Sal- 
tonstall,  13  Pet.  190,  is  much  more  rigid.     There  it  is  held,  if  the 
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disaster  was  occasioned  by  the  least  negligence,  or  want  of  skill 
or  prudence  on  the  part  of  the  defendant  Stokes,  who  owned  the 
<oach,  he  would  be  liable.      This  is  the  rule  of  this  court,  as 
-explained  in  the  Jacobs  case,  where  we  hold,  that  the  negligence 
of  the  defendant  is  to  be  measured  with  that  of  the  plaintifF,  and 
for  the  excess  only,  as  against  the  defendant,  can  the  jury  find  a 
verdict.     From  all  the  cases,  we  can  gather  this  rule  of  care  and 
diligence — that  its  extent  is  to  be  measured  by  the  known  perils 
to  which  passengers  are  exposed  by  the  particular  kind  of  con- 
veyance.    The  more  hazardous  the  mode,  the  greater  the  care 
and  diligence  required  by  both  parties.     The  liability  can  only 
be  discharged  by  showing  that  all  reasonable  skill  and  diligence 
have  been  employed,  as  well  by  the  plaintiff  as  by  the  defendant 
But  it  is  argued  by  the  plaintiff  that  the  jury,  having  found  the 
facts  alleged  in  the  declaration,  this  court  cannot,  without  stultify- 
ing itself,  and  without  invading  the  rights  of  the  jury  to  decide 
the  facts,  reverse  their  finding  by  declaring  they  do  not  exist,  and 
that  no  negligence  or  carelessness  on  the  part  of  the  defendant 
was  proved.     Such  a  decision,  he  contends,  would  render  useless 
trials  by  jury,  and  would  be  an   invasion  of  the  constitutional 
rights  of  the  citizen.     But  has  not  the  court  rights  and  duties  to 
perform,  equally  as  important  as  those  of  a  jury  ?     This  court  is 
•clothed  with  power  by  express  statute  to  consider  a  case  on  the 
evidence,  else  why  is  the  evidence  certified  up  to  this  court.     This 
^ourt  will  look  into  the  error  which  questions  the  finding  of  a  jury, 
whether  upon  the  law  or  the  evidence,  and  the  evidence  is  pre- 
served in  the  record,  by  bill  of  exceptions,  for  such  purpose.   This 
court  can  and  will,  and  uniformly  does,  in  a  proper  record,  scan 
the  evidence,  and   if  the  finding  of  the  jury  is  palpably  against 
the  evidence,  or  there  be  no  evidence  to  sustain  the  finding,  what 
IS  this  court  to  do  ?     Why,  clearly,  so  to  pronounce ;  to  set  aside 
the  verdict  and  remand  the  cause  for  a  new  trial,  if  proper  so  to 
do.     The  citizen  has  no  constitutional  right  to  an  unjust  verdict, 
and  the  trial  by  jury  would  be  worse  than  useless  if  there  existed 
no  supervisory  power  over  them  to  correct  their  errors,  or,  as  it 
may  happen,  to  arrest  them  in  a  palpable  and  glaring  attempt  to 
do  injustice.     This  court  has  a  right  to  look  into  the  whole  record, 
into  the  facts  as  well  as  into  the  law,  and  adjust  the  scales  which 
a  jury  may  have  improperly  or  unjustly  disturbed,  always  regard- 
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ing  the  rules  for  interference,  which  long  custom  and  correct 
principle  have  sanctioned,  and  to  which  we  have  already  adverted 
and  now  obey. 

The  next  point  argued  at  length  by  the  plaintiff  is,  the  amount 
of  damages,  in  reply  to  suggestions  of  the  defendant  that  they  are 
excessive.  The  plaintiff  insists  that  this  depends  mostly  upon  the 
nature,  extent  and  permanency  of  the  injury ;  the  effect  it  has  pro- 
duced and  is  likely  to  produce  upon  the  physical  condition  of  the 
plaintiff,  his  pain  and  suffering,  both  mental  and  physical,  past 
and  future ;  the  effect  it  has  upon  his  pecuniary  interests,  both  as 
regards  the  expenses  occasioned  by  the  injury,  and  the  effect  it 
has  upon  his  business.  These  are  proper  elements  to  be  con- 
sidered, in  estimating  the  damages,  and  as  to  them  what  are  the 
facts  ?  No  one  of  the  surgeons  describe  a  very  serious  injury. 
Though  it  may  be  a  permanent  injury,  that  does  not  make  it  very 
Prions,  like  the  loss  of  a  limb,  a  hand,  or  foot,  or  an  eye.  It  is 
merely,  if  we  understand  them,  the  displacement  of  a  small  bone 
of  the  foot  called  the  astragalus — the  ankle  bone,  knuckle  bone  or 
sling  bone,  as  it  is  sometimes  called.  Displacing  this  turns  the 
foot  in  and  the  toes  downward.  But  if  it  is  replaced,  or  the  bone 
taken  out,  those  surgeons  do  not  say  he  will  be  disabled.  Dr. 
Brainard.says,  if  the  displaced  piece  was  taken  out,  he  would  have 
a  strong  and  useful  foot ;  but  the  foot  would  be  flattened,  the 
ankle  stiff,  and  the  limb  an  inch  shorter.  He  thinks  the  bone  will 
be  likely  to  unite  by  ligaments,  which  nature  forms,  and,  when 
foraied  and  united,  he  will  not  lose  the  motion  he  now  has,  and 
this  motion  may  increase  when  it  shall  become  fully  united  ;  will 
have  to  walk  on  the  side  of  his  foot,  which  may  produce  swelling, 
but  if  care  is  used,  no  danger  of  any  abscess. 

This,  though  painful  enough,  is  nothing  to  the  loss  of  the  foot, 
the  hand,  eye,  arm,  or  any  other  prominent  limb.  It  is  simply  a 
•displacement  of  the  ankle  bone,  the  most  serious  effect  of  which 
will  be  to  cause  the  plaintiff  to  limp  some,  requiring,  probably, 
the  use  of  a  cane  to  a.ssist  him  in  walking.  His  physical  con^ 
^ition,  as  a  whole,  cannot,  from  the  nature  of  the  injury,  be 
affected  in  any  way.  The  pain  and  suffering  hitherto  has  been, 
unquestionably,  very  great,  and  may  be  repeated,  if  an  operation 
becomes  necessary,  of  which  there  is  no  gfreat  probability,  if  he  is 
"Careful,  and  refrains  from  using  his  foot  until  the  parts  are  accom- 
Vou  II.— 36 
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modated  to  each  other.  The  expenses  of  his  cure  would  also  be 
a  legitimate  subject  of  inquiry,  and  can  be  very  nearly  estimated. 
One  of  the  surgeons,  who  seems  to  have  had  the  case  in  charge^ 
thinks  his  bill  will  be  as  much  as  $ioo,  and  that  of  the  nurses,  we 
should  think,  would  probably  be  as  much  more.  Here,  then,  is 
one  item  pretty  accurately  ascertained,  if  damages  can  in  any 
event  be  allowed.  For  pain  and  suffering  the  jury  would  have  a 
right  to  be  liberal  in  a  proper  case,  and  there  is  no  fixed  rule  by 
which,  in  this  estimate,  they  are  to  be  governed,  keeping  in  mind 
all  the  time,  that  though  they  may  give  damages,  they  must  not 
be  so  great  as  to  carry  with  them  the  appearance  of  being  the 
progeny  of  prejudice,  passion,  or  other  unworthy  motive.  The 
effect  the  injury  is  likely  to  produce  on  the  professional  business 
of  the  plaintiff,  would  also  be  taken  into  consideration.  He  is 
known  to  be  a  gentleman  of  high  standing  at  the  bar,  with  many 
clients,  and  with  a  lucrative  practice  extending  to  Chicago,  and 
in  the  most  important  court  there.  How  is  the  injury  to  affect  that 
practice  and  his  professional  earnings  from  it  ? 

This  is,  by  far,  the  most  important  inquiry  of  all,  and  on  which 
little  or  no  evidence  was  given.  Mr.  Beardsly  stated,  that  the 
plaintiff  had  been  doing  a  large  business,  requiring  him  to  be  away 
from  home — generally  in  the  courts  of  the  United  States.  He 
went  last  October,  four  months  after  he  had  received  the  injury, 
to  Chicago,  to  attend  court.  At  July  Term,  he  had  about  one 
hundred  cases,  which  were  continued,  whether  on  account  of  his 
inability  to  attend  to  them  it  is  not  stated,  or  that  there  was 
any  loss  resulting  from  such  continuance;  he  attended  the 
September  Term  in  Knox  County,  about  two  months  after  receiv- 
ing the  injury ;  the  Fall  Term  at  Chicago,  and  last  term  at  Chicago, 
of  the  United  States  Court — all  within  a  few  months  after  the 
accident.  No  loss  is  proved,  as  resulting  from  the  injury,  in 
his  practice,  nor  can  we  see  how  he  is  in  any  manner  disabled 
from  pursuing  his  profession  with  the  same  ardor,  with  the  same 
efficiency,  and  with  the  same  profitable  results  as  heretofore.  His 
lameness,  even  if  he  has  to  be  supported  by  a  crutch  or  cane,  will 
in  no  degree  interfere  with  his  office  business,  or  with  his  plead- 
ings in  court,  or  with  his  studies  in  his  chamber,  or  paralyze  bis 
laudable  efforts  to  climb  the  steep 

"  Where  Fame's  proud  temple  shines  afar." 
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The  plaintiff,  to  his  praise  be  it  said,  is  an  eminent  attorney  and 
tounselor,  skilled  in  drafting  bills  in  chancery,  special  pleas,  and 
in  the  preparation  of  able  and  voluminous  briefs  and  important 
cases,  and  in  arguing  from  them  ;  how  can  this  injury  of  the  ankle 
diminish  his  power  in  these  respects  ?  Would  he  not,  crippled  as 
he  says  he  is,  be  justified  in  demanding  as  large  fees  for  the  exer- 
lion  of  his  brains,  as  before  the  injury  ?  Can  he  not  go  from 
home  to  Chicago,  and  elsewhere,  with  the  same  ease  he  was  wont  to 
travel  ?  Certainly,  unless  the  accident  shall  have  made  him  timid 
of  railroad  traveling,  which  is  not  at  all  probable,  and  especially 
if  a  large  sum  of  money  is  to  be  derived  from  a  comparatively 
^ight  accident.  Will  his  income  be  less  by  what  has  befallen  ? 
The  plaintiff  says  the  jury  did  not  find  enough — they  should  have 
found  sufficient  to  enable  him  to  have  retired  from  business,  sup- 
porting his  family  on  the  interest  of  a  fund  the  jury  should  have 
placed  at  his  disposal,  and  giving  them  as  good  a  support  as  he 
could  furnish  in  the  pursuit  of  his  business.  If  this  is  a  proper 
view  of  the  case,  then  certainly  the  jury  have  failed  in  their  duty. 
The  support  of  the  plaintiff's  family  cannot  fall  short  of  $2,ocx> 
per  annum.  A  fund  to  yield  this  amount  at  six  per  cent, 
should  be  $33,333-33,  and  that  should  have  been  the  verdict  of  the 
jury.  But  that  is  not  the  view  to  take ;  the  one  we  have  pre- 
sented is  the  true  view.  How  much  are  his  professional  receipts 
cKminished,  or  likely  to  be  diminished,  by  reason  of  this  accident  ? 
The  plaintiff  is  in  the  prime  of  life,  in  good  health,  and  in  the 
full  enjoyment  of  all  the  faculties  necessary  to  enable  him  to 
pursue  his  profession  with  all  the  industry  and  energy  he  may 
invoke,  save,  perhaps,  the  necessity  of  limping  slightly,  in  get- 
ting to  and  from  the  various  courts  he  attends. 

Should  a  person  whose  avocations  in  life  are  not  professional 
but  dependent  for  success  on  the  free  use  of  all  his  limbs,  be 
injured,  the  proper  inquiry  in  such  case  is,  to  what  extent  is  he 
disabled  ?  If  a  carpenter,  blacksmith,  or  other  person  whose 
living  is  obtained  by  manual  labor,  should  be  crippled  in  his 
hand,  in  so  far  as  that  detracts  from  his  power  of  earning  his 
accustomed  livelihood,  so  far  should  the  jury  give  him  damai^es 
over  and  above  the  usual  damages  for  the  pain  and  suffering, 
raedical  attendance,  loss  of  business  whilst  confined,  etc.  So  with 
every  other  profession.     There  is  a  total  absence  of  evidence  here 
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to  show  that  the  plaintiff  has  lost  or  will  lose  one  dime  less  of 
income  from  his  practice  now,  than  he  received  prior  to  the  acci- 
dent. It  was  not  in  the  nature  of  things  or  of  the  injury,  that  he 
should. 

In  the  absence  of  all  necessary  proof  on  this  important  point, 
who  will  not  say  that  the  damages  are  excessive  ?  Even  if  we 
have  erred  on  the  question  of  negligence,  no  circumstances  of 
aggravation  are  shown  against  the  defendant,  and  if  negligent  at 
all,  it  was  very  slight,  and  not  to  be  visited  by  vindictive  damages 
as  these  unquestionably  are.  Their  magnitude,  in  full  view  of  all 
the  facts  of  the  case,  compel  the  belief  that  the  jury  who  gave 
them  was  influenced  by  that  popular  prejudice  existing  all  over 
the  country  against  railroad  corporations.  This  should  not  be. 
Juries  should  remember  that  railroad  accidents  are  not  always 
produced  by  the  misconduct  of  agents  and  employees,  but  a  large 
proportion  of  them  by  the  carelessness  and  recklessness  of  pas- 
sengers. This  our  experience  tells  us.  It  is  a  great  evil,  and  it 
would  be  a  sin  to  encourage  it,  by  allowing  a  premium  on  it  to 
be  extorted  from  companies.  However  bad  their  behavior  may 
sometimes  be,  it  would  not  be  improved  by  making  them  pay  for 
faults  not  their  own. 

The  law  where  death  occurs  by  the  negligence  of  a  railroad 
company,  no  matter  who  the  deceased  may  have  been,  howsoever 
distinguished,  and  however  successful  in  reaping  the  fruits  of  his 
professional  skill,  or  how  enormous  they  may  annually  have  been, 
cannot  give  to  his  widow  or  children  or  next  of  kin,  more  than 
$5,000.  The  plaintiff  has  the  same  power  now,  that  he  ever 
had,  to  provide  for  his  family.  If  $5,000  is  compensation  for  the 
loss  of  the  prop  and  stay  of  the  family,  is  not  $1 1,000  excessive 
damages,  when  the  head  of  the  family  is  no  further  disabled  than 
a  dislocated  or  fractured  ankle  ?  (i) 

Whilst  we  shall  hold  railroad  companies  to  a  strict  performance 
of  all  their  duties,  at  the  same  time  we  must  give  them,  as  we 
give  all  other  suitors  in  court,  the  benefit  of  all  the  rules  of  law 
and  principles  of  justice.  The  judgment  is  reversed  and  the 
cause  remanded. 


I.  See  note  on  Damages  for  Personal  Injuries,  North  Chicago  Street  R.IU 
Co.  V,  Eldridge,  p.  532,  ante. 
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CSaton,  Ch.  J. — I  am  of  opinion  that  there  was  negligence  by 
both  parties,  and  on  that  ground  concur  in  reversal. 

Walker,  J • — I  am  of  opinion  that  there  was  such  a  degree  of 
negligence  on  the  part  of  the  appellee,  as  should  prevent  his 
recovery,  and  that  the  judgment  should  be  reversed. 

Judgment  reversed.  ( i ) 

THE  OHIO  <fc  MISSISSIPPI  RAILROAD  COMPANY 

V.  SCHIEBE. 

Supreme  Courts   Illinois^  J^^^y   1867. 

[Reported  in  44  111.  460.] 

NEGLIGENCE  TO  ALIGHT  FROM  A  MOVING  TRAIN  NOT  AT  A 
STATION. — Where  a  passenger  attempts  to  alight  from  a  train,  slowly 
moving,  not  at  a  station,  and  the  conductor  warns  him  not  to  get  off 
at  that  place,  and  takes  hold  of  him  to  prevent  him  getting  off,  and  the 
passenger  is  injured,  he  is  guilty  of  negligence. 

IT  IS  NOT  NEGLIGENCE  TO  SIDE-TRACK  A  PASSENGER  TRAIN. 
— It  is  not  negligence  to  side-track  a  passenger  train  to  allow  a  freight 
train  to  pass  on  the  main  track,  when  it  appears  that  the  freight  was  too 
long  to  run  on  the  side-track  to  pass,  and  that  such  a  course  was  not 
unusual. 


I.  Judgment  for  the  plaintiff  (Haz- 
ard) having  thus  been  reversed,  the 
plaintiff  then  dismissed  his  suit  and 
commenced  his  action  in  the  Circuit 
Court  for  the  Northern  District  of 
Illinois,  in  the  October  Term,  1865. 
The  case  was  tried  to  a  jury  before 
Davis,  J.,  who  in  his  charge  keldy 
that  a  railroad  company,  when  it 
takes  passengers  as  such  on  its  freight 
trains,  is  under  the  same  obligation 
to  carry  them  safely  as  if  they  were 
on  the  regular  passenger  trains,  and 
that  it  is  immaterial  whether  such 
passengers  travel  on  special  permits 
or  regular  tickets.  In  discussing  the 
duty  of  railroad  companies  in  trans- 
portation of  passengers,  it  was  heldy 
that  such  companies,  though  not 
insurers    f  their  passengers*  lives,  are 


bound  to  use  the  utmost  skill  and 
diligence  in  carrying  them  safely,  and 
to  employ  all  proper  means  therein ; 
and  that  passengers  must  have  that 
care  and  regard  for  their  own  safety 
which  prudent  men  would  use  under 
the  circumstances.  It  was  also 
charged  that  although  an  accident  may 
have  been  the  result  of  the  negligence 
of  the  company's  agents,  still  if  a 
prudent  man  would  not  have  been 
where,  and  as  the  plaintiff  was,  he 
could  not  recover.  The  effect  of  the 
former  trial  (as  here  reported,  26  111. 
373)  was  also  considered  and  stated. 
Drummond,  J.  concurred.  The 
jury,  however,  did  not  agree  upon  a 
verdict.  See  Hazard  v,  Chicago, 
Burlington  &  Quincy  R.R.  Co.,  i 
Biss.  (U.  S.  Circ.)  503. 


506  AMERICAN  Negligence  Cases, 

Writ  of  error  to  the  Circuit  Court  of  St.  Clair  County. 

William  Schiebe  brought  action  in  the  St.  Clair  Circuit  Court 
against  the  Ohio  and  Mississippi  Railroad  Company  to  the  March 
Term,  1867. 

The  declaration  contained  three  counts.  The  first  averred  that 
plaintiff  became  a  passenger  on  a  train  of  defendant,  to  be  carried 
from  Illinoistown  to  Lebanon ;  that,  in  alighting  from  the  cars 
with  due  care,  defendant's  servants  negligently  caused  the  train  to 
be  suddenly  moved  backward,  whereby  plaintiff  was  violently 
thrown  to  the  ground,  and  his  right  arm  broken. 

The  second  was  substantially  the  same  as  the  first,  except  it 
averred  that  the  plaintiff  was  thrown  in  the  same  manner  from  the 
train,  and  its  wheels  ran  over  and  crushed  his  right  arm. 

The  third  count  averred  that  defendants  ran  their  passenger 
train  into  a  side  track  at  the  Lebanon  station,  and  while  plaintiff, 
with  due  care,  was  attempting  to  alight  therefrom,  defendant's 
servants  carelessly  drove  the  train  violently  and  suddenly  back- 
ward, whereby  plaintiff  was  thrown  to  the  ground  and  his  right 
arm  cut  off. 

Defendant  filed  the  plea  of  the  general  issue. 

A  trial  was  held  at  the  return  term  before  the  court  and  a  jury; 
evidence  was  introduced  by  both  parties,  the  material  part  of 
which  appears  in  the  opinion.  The  jury  returned  a  verdict  for 
plaintiff  for  $3,000. 

Defendant  entered  a  motion  for  a  new  trial,  because  the  verdict 
was  against  the  weight  of  evidence,  which  the  court  overruled, 
and  rendered  judgment  on  the  verdict.  Defendant  thereupon 
prosecuted  this  writ  of  error,  and  urges  a  reversal,  because  the 
court  overruled  the  motion  for  a  new  trial. 

H.  P.  Buxton,  for  the  appellant. 

Joseph  B.  Underwood,  for  the  appellee. 

Walker,  J. — ^This  was  an  action  on  the  case  brought  by 
appellee  in  the  St.  Clair  Circuit  Court  against  appellants  for 
negligence  in  operating  their  trains,  whereby  he  was  injured.  It 
appears  that  appellee  became  a  passenger  at  Illinoistown  for 
Lebanon  on  a  passenger  train  of  appellants.  That,  on  arriving 
at  Lebanon,  a  freight  train,  being  too  long  for  the  side  track,  had 
stopped  on  the  main  track,  and  the  passenger  train,  having 
slackened  up,  moved  upon  the  side  track  to  permit  the  freight 
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train  to  pass.  As  the  passenger  train  started  appellee  attempted 
to  get  oflF,  and  in  doing  so  fell,  and  one  of  his  arms  was  crushed, 
and  was  afterwards  amputated.  He  insists  that  the  injury  was 
produced  by  the  carelessness  of  the  employees  of  the  company, 
while  they  contend  that  it  arose  from  his  own  want  of  care  and 
prudence. 

Appellee  swears,  that,  after  the  train  had  stopped  and  was  3tart- 
ii^g  again,  someone  said  the  train  was  going  to  Summerfield,  which 
was  the  next  station.  That  he  thereupon  took  his  baggage,  and 
went  out  upon  the  platform,  and  just  at  that  time,  **the  locomo- 
tive gave  a  push  backward,  and  I  fell  down  by  the  wheels,  and 
the  locomotive  then  went  backward  and  the  wheel  went  over 
my  right  arm,"  and  the  doctor  amputated  it.  "  The  locomotive 
came  back  with  great  force."  "I  think  a  man  and  his  wife  got 
out  before  me  safely :  it  was  forty  or  fifty  yards  from  the  station 
where  I  was  hurt ;  I  cannot  tell  whether  Lebanon  was  announced 
or  not;  I  did  not  hear  it;  I  did  not  see  anything  of  the  conductor, 
or  any  brakeman  when  I  went  to  the  door  of  the  car,  and  no 
one  told  me  not  to  get  out."  He  says  the  night  was  very  dark, 
-and  in  this  he  is  supported  by  other  testimony. 

Two  witnesses,  besides  the  conductor,  testified  that  the  con- 
ductor told  him  not  to  get  off  there ;  that  it  was  not  the  station. 
They  say  they  heard  the  warning.  They  were  just  behind  him 
and  had  started  to  pass  from  the  car.  They  say  this  occurred  at 
the  door  of  the  car,  and  as  the  conductor  met  appellee  on  the 
platform  in  coming  from  the  next  car.  Another  passenger  in  the 
same  car  testifies,  that,  as  the  crowd  started  to  go  out,  he  heard 
someone  at  the  door  say,  "We  have  not  got  to  the  station  yet;" 
that  it  was  about  the  time  appellee  was  hurt.  He  says  he  does 
not  know  who  it  was  that  gave  the  warning ;  that  he  was  about 
the  middle  of  the  car. 

The  conductor  testified,  that,  as  he  came  out  of  one  car  to  the 
platform,  appellee  was  coming  out  of  the  opposite  car  with  some 
bundles  in  his  hands ;  that  witness  said  to  him,  "  Do  not  get  off 
here;  we  are  not  at  the  station;"  but  appellee  walked  along  and 
Pepped  down  on  the  steps  of  the  car,  and  that  he  (witness)  took 
hold  of  his  shoulder  and  said,  "Don't  get  off  here;"  but  appellee 
was  too  heavy  for  him  to  hold,  in  the  position  which  witness  then 
occupied,  and  he  fell    ,  There  seems  to  be  no  other  witness  than 
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appellee  who  testified  that  there  was  a  violent  jerking  by  the 
train  at  the  time  the  accident  occurred.  Some  of  the  Avitnesses 
gave  it  as  their  opinion  that  appellee  was  under  the  influence  of 
liquor  at  the  time;  but  this  he  denied;  and  said  he  had  only 
drunk  one  glass  of  beer  that  day,  and  that  was  in  the  morning. 

If  the  testimony  given  by  appellee  was  alone  considered,  the 
jury  might  have  been  warranted  in  the  conclusion  at  which  they 
arrived ;  but  his  testimony  is  overcome  by  the  testimony  of   at 
least  four  witnesses  as  to  the  warning  g^ven,  "That  they  had  not 
reached  the  station ;"  and  three  of  them  state  positively  that  he 
was  directed  by  the  conductor  not  to  pass  from  the  cars  at  that 
place.     These  witnesses,  as  far  as  we  can  see  from  this  record, 
stand  unimpeached,  and  are  entitled  to  credit     This  evidence 
may,  no  doubt,  be  reconciled.     Appellee  may  have  been  so  fully 
possessed  with  the  idea  of  getting  from  the  cars,  and  thus  avoid 
being  taken  to  the  next  station,  that  he  failed  to  give  ordinary 
attention  to  what  was  said  and  done  at  the  time.     If  his  mind 
was  greatly  preoccupied  with  such  an  apprehension,  and  he  was- 
not  giving  his  attention  to  what  others  were  doing,  he  might  and 
probably  would  not  hear  the  warning  or  directions  given  by  the 
conductor.      The   others,   however,   seem  to   have   been   giving 
proper  attention,  and  state  positively  that  the  warning  was  given,. 
and  that  they  heard  it  distinctly. 

Appellee  states  that  the  conductor  did  not  take  hold  of  him,, 
while  the  latter  states  that  he  did,  and  is  fully  supported  in  the 
statement  of  Ellen  Macken.  We  are  wholly  unable  to  compre- 
hend how  so  many  witnesses  could  be  mistaken  as  to  what  they 
saw  and  heard.  On  the  other  hand,  appellee  may  have  been,  and 
no  doubt  was,  badly  stunned  by  the  fall,  and  would  be  less  likely 
to  recall  the  circumstances  than  others  not  subjected  to  such  a 
peril.  It  is  more  than  probable  that  the  conductor  took  hold  of 
him  while  he  was  in  the  act  of  falling,  and  if  so,  it  was  natural^for 
appellee  to  have  been  entirely  occupied  with  his  situation  and 
the  apprehension  of  its  results;  under  such  circumstances  it  would 
be  remarkable  if  his  attention  was  attracted  to  the  fact  that  the 
conductor  had  hold  of  him,  or,  if  noticed  at  the  instant,  that  he 
could  recall  it  to  memory.  The  evidence,  we  think,  preponder- 
ates largely  in  favor  of  the  occurrence  as  detailed  by  appellants" 
witnesses. 
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This  case  proceeds  upon  the  ground  of  negligence  on  the  part 
of  appellants.  But,  when  we  consider  the  circumstances,  we  are 
unable  to  see  that  they  have  been  derelict  in  any  duty.  Appel- 
lee says  he  did  not  hear  the  name  of  the  station  announced,  and 
it  was,  we  presume,  not  done,  as  the  train  had  not  reached  the 
station.  He  either  failed,  for  want  of  attention,  to  hear  the 
emphatic  warning  of  the  conductor,  or  he  failed  to  regard  it. 
Nor  was  there  any  negligence  shown  in  running  the  train  on  the 
side  track,  to  permit  the  freight  train  to  pass  on  the  main  track. 
The  evidence  shows  that  such  a  course  was  not  unusual,  and  in 
this  instance  it  was  necessary.  And  the  weight  of  evidence  is, 
that  there  was  no  violent  jerking  of  the  train ;  but  if  there  had 
been,  it  was  not  negligence,  as  the  train  had  not  reached  the 
platform  where  passengers  were  expected  to  get  off.  Appellee 
was  attempting  to  pass  from  the  train  while  in  motion,  and  at  an 
unusual  place.  If  there  was  negligence  it  was  on  the  part  of 
appellee. 

The  judgment  of  the  court  below  is  reversed  and  the  cause- 
rtmanded. 

THE  KEOKUK  PACKET  COMPANY  v.  HENRY.  (i> 

Supreme  Court ^  Illinois^  January^  1869. 

[Reported  in  50  111.  264.  ] 

JUMPING  FROM  STEAMBOAT— NEGLIGENCE  OF  COMPANY  WILL- 
NOT  EXCUSE  NEGLIGENCE  OF  PERSON  JUMPING.— In  an 
action  for  injuries  where  it  appeared  that  the  plaintiff  escorted  his 
daughter  on  board  a  steamboat,  and  on  attempting  to  leave  the  boat 
found  it  had  begun  to  back  into  the  stream,  and  to  save  himself  from 
being  carried  off,  jumped  to  the  shore  and  was  injured,  the  court  heldy 
that  although  the  boat  was  violating  the  law  by  racing  with  another  boat, 
and  by  reason  thereof  its  stoppage  at  the  usual  landing  was  abridged,  so- 
that  plaintiff  had  not  a  reasonable  time  allowed  him  to  leave  the  boat  in 
the  usual  manner  by  the  staging,  still,  that  did  not  relieve  him  from  the 
duty  of  exercising  proper  care  and  prudence  in  leaving  the  boat. 

EVERY  PERSON  BOARDING  STEAMBOAT  NOT  PRESUMED  TO 
BE  PASSENGER. — It  is  not  a  presumption  of  law  that  every  person 
who  goes  on  board  a  steamboat  at  one  of  its  usual  stopping  places  does 
so  as  a  passenger. 

I.  Cited  in  C.  R  &  Q.  R.R.  Co.  v.  Lee,  60  111.  501,  506. 
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Appeal  from  the  Alton  City  Court. 

Action  by  John  Henry  against  the  Keokuk  Packet  Company 
to  recover  damages  for  an  injury  to  him  resulting,  as  alleged,  from 
the  negligence  of  the  officers  of  one  of  the  boats  of  the  company 
in  not  affording  plaintiff  proper  time  and  facilities  for  leaving 
said  boat.     The  declaration  contains  four  counts,  the  first  of  which 
sets  forth  substantially  the  alleged  cause  of  action  as  follows: 
That  on  June  i,  1867,  the  defendant  was  and  still  is  a  corporation, 
under  the  name  and  style  of  the  Keokuk  Packet  Company,  own- 
ing and  possessed  of  a  line  of  passenger  packets,  which  it  operated. 
Plaintiff  avers  on  the  day  and  year  aforesaid  he  accompanied  a 
lady,  his  daughter,  who  then  and  there  became  a  passenger  on  the 
isteamer  Rob   Roy,  a  passenger  packet,  owned  and  operated  by 
•defendant  in  said  line ;  that  as  soon  as  said  boat  was  landed  at  the 
wharf  at  the  city  of  Alton,  with  all  reasonable  care  and  diligence, 
went  on  board  said  boat  to  conduct  and  escort  said   lady,  his 
daughter,  safely  to  the  cabin  of  said  boat,  as  it  was  customary  in 
^uch  cases  to  do.     Plaintiff  avers  that  while  he  was  in  the  act  of 
escorting  said  lady  on  said  boat,  and  up  the  stairs  to  the  cabin 
thereof,  without  delay  or  stoppage,  and  with  due  diligence  and 
care,  said  boat,  directed  and  managed  by  the  servants  of  the 
defendant,  then  and  there  began  to  back  out  from  the  landing 
without  the  knowledge  of  the  plaintiff ;  and  plaintiff  avers  that  it 
was  the  duty  of  the  defendant  to  ring  a  bell  or  blow  a  whisde 
attached  to  said  boat  before  said  boat  began  to  leave  the  landing, 
in  order  to  give  warning  to  parties  having  temporary  business  on 
board  said  boat.     Plaintiff  avers  that  said  boat,  so  under   the 
direction  and  management  of  the  servants  of  the  defendant,  was 
then  and  there  making  a  race  of  the  trip  from  St.  Louis,  to  ports 
of  destination  up  the  Mississippi  River,  with  another  boat,  and 
that  defendant  conducted  the  boat  Rob  Roy  with  such  gross  care- 
lessness and  negligence,  in  preparing  to  leave  and  in  leaving  the 
landing,  by  not  giving  warning  as  aforesaid,  nor  otherwise  thereof, 
that  plaintiff  did  not  and  could  not  become  aware  of  such  prepara- 
tion and  departure  until  the  Rob  Roy  was  in  motion  and  backing 
^way  from  shore.     Plaintiff  avers  that  with  all  due  and  proper 
diligence  he  had  time  to  reach  the  top  of  the  stairs  leading  from 
the  boiler  deck  of  said  Rob  Roy  to  the  cabin  deck  thereof,  with 
his  daughter,  when  he  first  perceived  said  boat  in  motion.     That 
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upon  becoming  aware  said  boat  was  in  motion  and  leaving  shore, 
he  turned  and,  with  all  reasonable  diligence  and  care,  retraced  his 
steps  to  the  guards  of  said  boat,  to  the  proper  and  usual  place  for 
getting  on  and  off  said  boat,  for  the  purpose  of  being  allowed  to 
depart  and  alight  from  said  boat  in  the  proper  manner.  Plaintiff 
avers  that  the  stage  planks  and  other  planks  used  for  getting  on 
and  off  said  boat  were  drawn  onto  said  boat,  and  that  the  ser- 
vants of  defendant,  directing  and  managing  said  boat,  were 
present  and  aware  that  he  desired  to  alight  from  said  boat  and 
get  on  shore,  but  defendant  did  not  stop  the  boat  and  land  him  in 
the  usual  and  proper  manner  or  in  any  other  way,  or  offer  so  to 
do ;  but  refused  so  to  do,  and  continued  to  recede  from  shore,  and 
forced  plaintiff  to  leap  to  shore  from  the  guards  of  said  boat,  to 
prevent  himself  from  being  carried  away  from  home  and  sub- 
jected to  privations  and  false  imprisonment  And  plaintiff  avers 
that  in  so  leaping,  with  all  prudence,  care  and  diligence,  from  the 
'  guards  of  said  boat  to  the  shore,  he,  the  plaintiff,  was  violently 
thrown  to  the  ground  and  his  ankle  dislocated  and  several  bones 
of  his  leg  fractured,  and  the  plaintiff  otherwise  injured. 

Among  other  instructions  given  for  the  plaintiff  were  the  fol- 
lowing : 

*'  2.  That  it  is  unlawful  for  one  boat  to  run  a  race  with  another, 
and  if  the  jury  believe  from  the  evidence  that  the  Rob  Roy  was 
engaged  in  a  race  with  the  Phil  Sheridan  on  the  trip  at  the  time 
the  injury  complained  of  happened  to  the  plaintiff,  and  that  on 
account  of  such  racing  the  officers  in  charge  of  the  Rob  Roy  did 
not  allow  said  boat  to  remain  at  the  levee  a  reasonable  length  of 
time  to  enable  the  plaintiff,  with  proper  diligence,  to  escort  his 
daughter  to  the  cabin  of  the  boat  and  return  and  get  off  the  boat 
in  the  usual  and  customary  manner,  and  in  consequence  thereof 
the  plaintiff  was  injured,  as  set  forth  in  the  declaration,  they  will 
find  for  the  plaintiff,  and  assess  his  damages  in  such  an  amount  as, 
in  their  judgment,  he  is  entitled  to  under  the  testimony. 

**6.  If  the  jury  believe  from  the  evidence  that  the  boat  was  in 
motion,  and  that  the  stagings  weV^e  on  board  or  being  drav/n  on, 
and  that  it  would  have  been  as  dangerous  for  the  plaintiff,  under 
the  circumstances,  to  get  off  the  boat  by  way  of  the  staging  as  it 
was  in  getting  off  the  way  he  did,  they  will  find  for  the  plaintiff 
as  to  that  fact" 


572  AMERICAN  NEGLIGENCE  CASES. 

To  the  giving  of  which  instructions  the  defendant  at  the  time 
excepted. 

The  following  instructions  asked  by  the  defendant  were  refused: 
"  5.  When  a  boat  has  regular  stopping  places,  in  order  to  take 
on  passengers  and  freight,  the  presumption  of  law  is,  that  a  person 
who  goes  on  the  boat  at  any  of  the  stopping  places  goes  on  as  a 
passenger,  unless  he  has  g^ven  notice  that  such  was  not  his  inten- 
tion ;  and  if  the  jury  believe  from  the  evidence  in  this  case  that 
the  plaintiff,  when  he  went  on  the  boat,  had  not  given  any  notice 
CO  the  defendant  that  he  was  not  going  as  a  passenger  on  the  boat,, 
the  defendant  has  a  right  to  presume  he  intends  to  go  on  as  a  pas- 
senger, and  all  that  the  defendant  was  liable  to  do  was  to  see  that 
the  plaintiff  was  safely  and  properly  on  the  boat,  and  that  when  on, 
it  was  no  negligence  on  the  part  of  the  defendant  if  the  staging 
was  pulled  in,  or  no  bell  was  rung  warning  the  plaintiff  to  leave. 

**  6.  The  defendant,  as  a  common  carrier,  is  bound  to  g^ve  all 
passengers  getting  on  or  off  its  boat  a  safe  and  proper  mode  of 
ingress  or  egress;  but  the  presumption  of  law  is,  unless  the 
defendant  is  notified  to  the  contrary,  that  a  person  who  goes 
on  board  of  the  boat  at  any  of  its  usual  stopping  places,  where 
the  boat  takes  on  freight  and  passengers,  goes  on  as  a  passenger,, 
and  that  the  liability  of  the  defendant  is  at  an  end  when  the  pas- 
senger is  safely  and  properly  on  the  boat,  and  that  it  is  no  negli- 
gence on  the  part  of  the  defendant  not  to  g^ve  warning,  either  by 
blowing  the  whistle  or  ringing  the  bell,  to  any  person  who  came 
on  the  boat  not  intending  to  take  passage  on  the  same,  nor  is  it 
negligence  on  the  part  of  the  defendant  not  to  have  a  staging  out 
in  order  that  such  a  person  can  leave  the  boat  in  that  manner." 

The  jury  returned  a  verdict  for  plaintiff,  assessing  his  damages 
at  $5C>D,  and  judgment  was  entered  accordingly.  The  defendant 
thereupon  took  this  appeal. 

Billings  &  Wise,  for  the  appellant 

L.  &  L.  Davis,  for  the  appellee. 

Breese,  Ch.  J, — ^This  was  an  action  on  the  case,  brought  to 
the  Alton  City  Court  by  John  Henry,  against  the  Keokuk  Packet 
Company,  for  an  injury  alleged  to  have  been  occasioned  by  the 
carelessness  and  negligence  of  the  defendants. 

A  verdict  was  found  for  the  plaintiff,  which  the  court  refused  to 
set  aside,  and  rendered  judgment  thereon. 
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To  reverse  this  judgment,  the  defendants  appealed  to  this  court, 
assigning  as  error,  the  refusal  of  the  court  to  set  aside  the  verdict 
as  being  contrary  to  the  law  and  the  evidence  ;  giving  improper 
instructions  for  the  plaintiff,  and  in  refusing  defendants'  instruc- 
tions, and  in  modifying  the  fourth  instruction  asked  by  them. 

The  verdict  was  one,  we  do  not  think,  as  we  understand  the 
evidence,  we  would  have  been  willing  to  have  rendered,  believing 
the  weight  of  it,  when  carefully  considered,  preponderates  in  de-  . 
fendants*  favor,  but,  perhaps,  not  so  greatly  as  to  justify  the  inter- 
ference  of  this  court.  It  was  conflicting,  and  brings  the  case 
within  the  rule  so  often  declared  by  this  court.  Morgan  v,  Ryer- 
son,  20  111.  343 ;  Bradley  v.  Geiselman,  22  Id.  494 ;  Wallace  v. 
Wren,  32  Id.  146. 

The  instructions  for  the  plaintiff  were  six  in  number,  of  which 
the  second  and  sixth  were  erroneous  and  should  not  have  been 
given.  The  second  omits  a  very  important  element,  and  that  is, 
the  consideration  of  the  plaintiff^s  own  conduct  as  to  caution  and 
circumspection  on  his  part  in  getting  off  the  boat.  Although 
the  boat  was  violating  the  law  by  racing  with  another  boat,  and 
by  reason  thereof  its  stoppage  at  the  usual  landing  place  was 
abridged,  so  that  the  plaintiff  had  not  a  reasonable  time  allowed 
him  to  leave  the  boat  in  the  usual  manner  by  the  staging,  still, 
that  did  not  relieve  him  from  the  duty  of  exercising  proper  care 
and  prudence  in  leaving  the  boat.  If  the  plaintiff  was  guilty  of 
negligence,  he  cannot  recover  unless  that  of  the  defendants  was 
greatly  in  excess  and,  therefore,  the  omission  of  that  element  in 
the  instruction  vitiated  it. 

The  sixth  instruction  was  this :  "  If  the  jury  believe  from  the 
evidence,  that  the  boat  was  in  motion,  and  the  stagings  were  on 
hoard  or  being  drawn  on,  and  that  it  would  have  been  as  danger- 
ous for  the  plaintiff,  under  the  circumstances,  to  get  off  the  boat 
hy  the  way  of  the  staging,  as  it  was  in  getting  off  the  way  he  did, 
they  will  find  for  the  plaintiff  as  to  that  fact." 

We  cannot  but  think  this  instruction  misled  the  jury.  It  tells 
them  to  find  for  the  plaintiff,  if  the  plaintiff  could  not  get  off  by 
the  staging  without  injury  to  himself;  then  he  was  not  culpable,  no 
matter  how  dangerous  the  mode  he  adopted  for  getting  off  may 
have  been.  His  clear  duty  was  to  use  proper  care  and  prudence 
in  his  effort  to  leave  the  boat.     If  there  were  hazard  and  danger 
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in  one  mode,  and  in  that  which  he  adopted,  he  should  not  have 
adopted  it.  Had  the  gang-plank  or  staging  been  drawn  in,  so 
that  he  could  not  leave  the  boat  had  he  made  known  his  wish  to 
leave,  which  he  did  not,  he  had  no  right  to  risk  his  life  or  limbs 
by  jumping  off  the  boat  in  the  manner  he  did.  The  gang-planks 
were  not  drawn  aboard,  but  the  shore  ends  were  within  a  few  feet 
of  the  land ;  the  boat  had  not  moved  from  the  landing ;  the 
plaintiflf  made  known  to  no  person  his  desire  to  leave,  but  of  his 
own  impulse,  and  with  great  confidence  in  himself,  imprudently 
jumped  from  the  boat  to  the  land.  We  think  this  instruction 
must  have  contributed  very  much  to  the  finding  of  this  verdict, 
and  as  we  cannot  see  from  the  whole  record  that  justice  has  been 
done,  we  must  reverse  the  judgment  and  remand  the  cause,  that  a 
new  trial  may  be  had,  and  such  instructions  given  as  will  not  be 
inconsistent  with  this  opinion.  The  defendants*  fifth  and  sixth 
instructions  were  properly  refused,  there  being  no  such  presump- 
tion as  therein  claimed. 
Judgment  reversed. 

THE  CHICAGO  &  ALTON  RAILROAD  COMPANY 

V.  RANDOLPH.  (O 

Supreme  Court ^  Illinois^  January^  1870. 
[Reported  in  53  111.  510.] 

PASSENGER  JUMPING  FROM  FREIGHT  TRAIN  AT  SUGGESTION 
OF  CONDUCTOR  NOT  RELIEVED  FROM  NEGLIGENCE.— 
Where  a  passenger  boarded  a  freight  train  without  attempting  to  ascer- 
tain whether  it  would  stop  at  the  station  he  desired,  and  for  which  he 
had  bought  a  ticket,  and  was  told  by  the  conductor  that  the  train  would 
not  stop,  but  that  it  would  slow  up,  and  when  the  train  was  running 
slowly  told  the  passenger  it  was  the  right  time  to  jump  and  the  passenger 
did  jump  and  was  injured,  it  was  error  for  the  court  to  refuse  to  charge 
that  what  the  conductor  said  did  not  release  the  plaintiff  from  the  duty 
of  exercising  reasonable  judgment  as  to  whether  it  was  safe  to  get  off  or 
not. 

PASSENGER  ON  FREIGHT  TRAIN  MUST  CONFORM  TO  USAGE.— 
Railroad  companies  are  not  compelled  to  carry  passengers  on  their  freight 
trains,  but  they  may,  and  if  a  passenger  takes  passage  on  one  of  them 
that  was  not  accustomed  to  stop  at  his  destination,  he  would  not  have  a 

I.  Cited  in  O.  &  M.  R'y  Co.  v.  Stratton,  78  III.  88,  2  Am.  Neg.  Cas.  602. 
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right  to  insist,  without  an  agreement,  that  the  train  be  stopped  there, 
although  he  had  a  ticket  for  that  station  and  it  was  taken  up  by  the  con- 
ductor, nor  has  he  a  right  to  insist  that  he  be  carried  through  without 
charge. 

Appeal  from  the  Circuit  Court  of  Logan  County.  The  facts 
appear  in  the  opinion. 

A.  W.  Church.  Hay,  Greene  &  Littler,  for  appellant. 

Weldon,  Tipton  &  Benjamin,  for  appellee. 

Walker,  J. — This  action  was  brought  by  appellee,  in  the 
Logan  Circuit  Court,  against  appellants,  to  recover  for  damages 
received  by  him  while  leaving  appellant's  train  of  cars,  about  the 
2 1  St  of  September,  1868.  It  appears  that,  on  the  evening  of  the 
day  the  injury  was  received,  appellee  procured  a  ticket  at  Lincoln 
for  the  station  at  Atlanta,  and  got  upon  a  freight  train  while  it 
was  still  in  motion,  the  employees  not  intending  to  stop  at  the 
station  at  Atlanta.  There  was  another  passenger  got  on  the  train 
at  the  same  time,  who  was  going  to  the  same  place.  The  train 
was  a  through  stock  and  freight  train,  which  stopped  regularly  at 
certain  stations  for  fuel  and  water,  but  not  at  others,  unless  sig- 
naled to  do  so  to  take  stock  from  them  or  where  there  was  freight 
to  be  delivered. 

There  is  no  evidence  as  to  whether  appellee  made  any  inquiry^ 
when  he  purchased  his  ticket,  to  learn  whether  the  train  would 
stop  at  Atlanta.  Appellee,  and  the  other  passenger  who  got  on 
the  train  at  the  same  time,  both  swear  that  before  leaving  Lin- 
coln, the  conductor  informed  them  that  it  would.  This  is  denied 
by  the  conductor,  who  swears  he  was  not  in  the  caboose  while  at 
Lincoln,  and  not  until  they  reached  Lawnsdale,  when  he  took  up 
the  tickets  of  appellee  and  the  other  passenger,  when,  he  swears, 
he  informed  them  the  train  would  not  stop  at  Atlanta,  unless, 
there  should  be  stock  at  that  point  for  shipment,  but  that  he 
would  run  very  slowly  on  the  grade  south  of  Atlanta,  where  they 
"light  jump  off  safely,  if  they  chose,  which  they  agreed  to  do. 
The  conductor  seems  to  be  corroborated  in  his  statement  by  the 
hrakeman  and  another  passenger  on  the  train. 

It  appears  that,  when  the  train  reached  the  grade  and  was 
running  slowly,  the  conductor  informed  appellee  and  the  other 
passenger  for  Atlanta,  that  then  was  their  time  to  leap  from  the 
train,  which  they  refused  to  do,  whereupon  they  were  informed 
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that  the  train  would  not  stop.  On  reaching  that  point  both  men 
went  out  on  the  platform,  and  appellee  leaped  from  the  train,  and 
in  falling  injured  himself,  but  the  other  passenger  remained  on 
the  train  and  was  carried  to  the  next  station,  where  he  was  put 
off  without  injury.  On  a  trial  in  the  court  below  appellee  recovered 
a  verdict  for  $1,200,  upon  which  judgment  was  rendered,  and  the 
case  is  brought  to  this  court  on  appeal,  and  various  errors  are 
assigned. 

It  is  contended  by  appellee  that  he  leaped  from  the  train  under 
the  orders  of  the  conductor ;  but  on  the  other  side  it  is  denied 
that  the  conductor  gave  any  such  orders,  or  that  he,  at  that  time, 
even  made  any  suggestion  that  he  could  or  might  leap  from  the 
train  in  safety.  On  the  trial  appellants  asked  this  instruction,  but 
it  was  refused : 

"  The  court  further  instructs  the  jury,  for  the  defendant,  that 
even  if  the  jury  should  believe,  from  the  evidence,  that  the  con- 
ductor or  brakeman  told  the  plaintiff,  at  the  time  he  jumped  off 
the  train,  that  he  could  do  so  with  safety,  and  yet  left  it  voluntary 
with  plaintiff  to  get  off  or  not,  then  what  the  conductor  or  bnJce- 
man  might  have  said  at  the  time  (if  the  jury  believe,  from  the 
evidence,  anything  was  said  by  them)  did  not  release  plaintiff 
from  the  duty  of  exercising  reasonable  judgment  and  caution  as 
to  whether  it  was  safe  to  get  off  or  not  If  the  jury  believe,  from 
the  evidence,  that,  under  all  the  circumstances  existing  at  the 
time,  a  man  of  ordinary  prudence,  situate  as  the  plaintiff  was, 
would  not  have  jumped  off,  the  jury  should  find  for  the 
defendant." 

It  is  urged  that  it  was  error  in  the  court  to  refuse  this  instruc- 
tion. 

In  the  conflict  in  the  testimony,  this  instruction  should  have 
been  given.  If  the  conductor  only  gave  it  as  his  opinion  that 
appellee  could  leap  from  the  train  in  safety,  and  appellee  acted  on 
his  suggestion,  still  it  was  his  duty  to  exercise  his  judgement 
whether  or  not  it  was  safe.  And  if  the  conductor  only  gave  it 
as  a  matter  of  opinion,  still,  if  the  danger  was  so  apparent  that  a 
prudent  man,  similarly  situated,  would  not  have  attempted  to  leap 
from  the  train,  then  appellee  was  guilty  of  negligence,  and  should 
not  be  permitted  to  recover.  He  was  bound  to  exercise  ordinary 
prudence,  if  left  to  act  voluntarily,  and  was  not  acting  under  con- 
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straint.  The  instruction  only  asserted  these  propositions,  and  it 
should  have  been  left  to  the  jury  to  determine  whether  appellee 
was  under  constraint  when  he  leaped,  and  if  not,  whether  he 
acted  with  ordinary  prudence. 

It  is  also  urged  that  the  court  erred  in  refusing  to  give  appel- 
lant's tenth  instruction,  which  is  this : 

"  If  the  jury  believe,  from  the  evidence,  that  the  train  in  ques- 
tion sometimes  did  and  sometimes  did  not  stop  at  Atlanta,  and 
that  this  was  known  to  the  plaintiff  before  getting  on  said  train, 
or  before  the  same  left  Lincoln,  then  it  was  the  duty  of  the  plain- 
tiff to  ascertain,  from  some  one  authorized  person,  before  becom- 
ing a  passenger,  whether  said  train  would  or  would  not  stop  at 
Atlanta  on  the  trip  in  question.  And  if  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  got  on  said  train,  knowing  such 
stoppage  to  be  uncertain,  then  the  defendants  were  not  bound  to 
stop  said  train  at  Atlanta  for  his  accommodation,  and  the  taking 
of  plaintiff's  ticket  by  the  conductor  did  not  constitute  a  contract 
to  stop  at  Atlanta." 

No  one  will  question  the  legal  right  of  a  railroad  company  to 
appropriate  a  portion  of  their  trains  exclusively  to  the  carrying  of 
freight,  and  to  entirely  exclude  passengers  from  such  trains.  Their 
obligations  to  the  public  only  require  them  to  furnish  sufficient 
passenger  trains  to  accommodate  the  travel,  and  such  freight 
trains  as  the  business  of  the  country  along  their  line  requires. 
They  are  not  required  to  carry  passengers  on  their  freight  trains, 
or  freight  on  their  passenger  trains.  But  they  may,  if  they 
choose,  do  either.  It  then  follows,  that  when  a  passenger  pur- 
chases a  ticket,  he  only  acquires  the  right  to  be  carried  according 
to  the  custom  of  the  road.  When  he  obtains  a  ticket,  he  has  a 
right  to  go  to  the  place  for  which  it  calls,  on  any  train  that  usually 
carries  passengers  to  that  place.  But  he  does  not  acquire  the 
right  to  insist  that  the  company  shall  send  him  on  a  special  train, 
or  out  of  the  customary  course  of  their  road. 

When  a  traveler  obtains  such  a  ticket  he  should  inform  himself 
as  to  the  usual  mode  of  travel  on  the  road,  and  so  far  as  the 
customary  mode  of  carrying  passengers  is  reasonable,  he  should 
conform  to  it  These  companies  have  passenger  trains  that  only 
stop  at  the  principal  stations  on  their  roads,  and  the  right,  so  far 
as  we  know,  has  never  been  challenged  when  they  furnished  a 
Vol.  II. — 37 
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reasonable  number  of  other  trains,  stopping  at  all  stations,  to 
accommodate  public  travel.  And  when  a  person  purchases  a  ticket 
he  should  ascertain  whether  the  train  will  only  stop  at  the  princi- 
pal stations  or  at  all  of  them  before  he  gets  on  a  passenger  train, 
and  were  he  to  get  on  one  that  was  not  accustomed  to  stop  at  the 
station  to  which  he  desired  to  go,  he  would  not,  without  an  agree- 
ment to  stop,  have  any  right  to  insist  upon  the  company's  chang- 
ing the  course  of  their  business  for  his  accommodation.  The 
requisite  information  can  always  be  had  from  the  agent  when  the 
ticket  is  procured,  and  it  is  but  reasonable  to  require  passengers 
to  obtain  the  information  and  to  act  upon  it 

If,  then,  the  company  may  run  passenger  trains  that  only  stop 
at  designated  stations,  furnishing  reasonable  means  for  carrying 
passengers  to  all  their  stations,  it   is   more    reasonable    that  they 
may  run  freight  trains  which  only  stop  at  certain  stations  for  fuel 
and  water,  or  at  such  other  stations  as  the  transportation  of  stock 
or  freight  may  require.     And  it  is  but  reasonable  that  the  com- 
pany may  exclude  all  passengers  from  such  trains,  or  only  carry 
them  to  the  places  at  which  they  are  accustomed  to  stop ;  and  if 
a  person  gets  upon  such  a  train  without  any  agreement  that  they 
will  stop  at  an  unusual  place  of  stopping,  he  cannot  require  the 
company  to  change  the    usual   course   of  their   business  for  his 
accommodation  and  to  serve  his  convenience.     Should  a  person 
get  on  such  a  train  without  the  consent  of  the  employees  of  the 
road,  the  taking  up  of  his  ticket,  merely,  without  an  agreement 
to  stop  at  the  desired  station,  would  not  amount  to  an  undertaking 
by  the  company  to  put  him  off  at  that  place.     In  such  a  case  the 
passenger  is  in   the  wrong,  and    has   no   right   to   insist   that  he 
should  be  safely  put  off  at   the   point   he   desires,  or   be  carried 
through  without  charge.     The  instructions  are  in  harmony  with 
these  views,  and  should  have  been  given.     For  the  refusal  to  give 
these   instructions   the  judgment   of  the   court   below  must  be 
reversed  and  the  cause  remanded. 
Judgment  reversed. 
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THE  TOLEDO,  WABASH  &  WESTERN  RAILWAY 

CO.  V.  BADDELEY.  (i) 

Supreme  Court ^  Illinois^  January y  1870 
[Reported  in  54  111.  19.] 

RAILROAD  COMPANY  LIABLE  FOR  INJURY  TO  PASSENGER 
WHEN  INSUFFICIENT  TIME  GIVEN  TO  ALIGHT.— Railroad 
companies  must  afford  a  reasonable  time  to  passengers,  whether  young 
or  old,  to  leave  the  cars  in  safety,  and  if  the  time  tables  do  not  allow  suf- 
ficient time  for  this  purpose  and  an  injury  is  thereby  occasioned,  the 
company  will  be  liable  therefor. 

MEASURE  OF  DAMAGES  -IMPAIRMENT  OF  MENTAL  FACULTIES 
MAY  BE  CONSIDERED  BY  JURY.— Whether  the  mental  faculties 
of  a  passenger,  who  was  injured  through  the  negligence  of  a  railway 
company,  were  impaired  by  the  accident,  is  a  legitimate  subject  of  in- 
quiry for  the  jury  in  estimating  the  damages,  and  this  without  reference 
to  the  question  whether  the  act  was  willfu'. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  County.  The  facts 
appear  in  the  opinion. 

A.  E.  Harmon  and  Wm.  E.  Nelson,  for  plaintiffs  in  error. 

Langley  &  Wolfe,  for  defendant  in  error. 

Breese,  Ch,  J. — ^This  was  an  action  on  the  case,  against  a 
railroad  company  to  recover  damages  for  an  injury  to  the  plain- 
tiff, a  passenger  on  the  train,  occasioned  by  the  negligence  of  the 
company,  and  a  verdict  for  plaintiff  of  $10,000,  one-half  of  which 
was  remitted  by  the  plaintiff,  and  judgment  entered  for  $5,000. 

The  defendants  bring  the  record  here,  by  writ  of  error,  assign- 
ing various  errors. 

The  first  relates  to  the  refusal  of  the  court  to  exclude  the 
deposition  of  the  plaintiff,  for  the  reason,  it  was  taken  before  a 
notary  public      This  is  not  a  valid  objection  to  the  deposition, 

■ 

inasmuch  as,  by  the  third  section  of  Ch.  76,  entitled,  "  Oaths  and 
AfHrmations,"  express  power  is  given  notaries  public,  "to  take 
affidavits  and  depositions  concerning  any  matter  or  thing,  process 
or  proceeding,  depending  or  to  be  commenced  in  any  court  or 
before  any  justice  of  the  peace,  or  on  any  occasion  wherein  such 
affidavits  or  depositions  are  authorized  or  required  by  law  to  be 
taken."     R.  S.  §  393. 

I.  Cited  in  C.  &  A.  R.  Co.  v,  Byrum,  153  IIL  131,  2  Am.  Neg.  Cas.  71 9- 
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That  this  power  is  plenary,  so  far  as  notaries  public  are  con- 
cerned, cannot  be  questioned,  and  the  practice  has  been  uniform 
and  unchallenged  throughout  the  State,  to  take  depositions 
before  such  an  officer. 

Another  reason  for  excluding  this  deposition  was  urged,  that 
the  notice  to  take  it  did  not  show  that  the  witness  was  a  resident 
of  a  different  county  from  that  in  which  the  court  was  held. 

The  notice,  as  appears  by  the  record,  has  the  venue,  Ford 
County,  that  being  the  county  in  which  the  suit  was  pending 
and  to  be  tried,  and  notifies  defendant  that  the  deposition  will  be 
taken  at  the  residence  of  the  plaintiff,  in  Champaign  City,  Illinois, 
on  a  day  named.  This  is  a  sufficient  compliance  with  the  statute, 
as  it  gives  "  time  and  place."  As  the  action  was  brought  in 
Champaign  County,  the  inference  would  be  fair,  that  was  the 
county  of  plaintiff's  residence,  and  it  is  a  county  different  from 
the  one  where  the  suit  was  pending. 

The  objections  to  particular  interrogatories,  and  the  answers 
thereto,  were  properly  disposed  of  by  the  court;  and  here  we 
may  say,  it  is  not  the  proper  practice  to  make  objections  to  depo- 
sitions on  the  trial  of  a  cause  as  these  appear  to  have  been 
made.  They  should  be  made  and  disposed  of  before  the  trial,  in 
order,  if  defective,  the  party  taking  them  may  have  an  opportun- 
ity to  remedy  the  objections,  and,  for  such  purpose,  ask  a  contin- 
uance. 

As  to  the  merits  of  the  case,  the  testimony  is  very  conflicting 
indeed,  on  the  strength  of  which,  the  jury  would  have  been  war- 
ranted in  coming  to  a  conclusion  against  the  plaintiff,  and,  had 
they  done  so,  the  court  would  hardly  be  justified  in  setting  the 
verdict  aside  as  being  against  the  weight  of  evidence.  There  are 
numerous  cases  in  this  court  to  that  effect. 

As  this  court  said  in  Crain  v.  Wright,  46  111.  107,  and  in  many 
other  cases,  where  the  evidence  is  conflicting,  it  is  the  duty  of  the 
jury  to  reconcile  it  so  far  as  it  can  reasonably  be  done,  and  so  far 
as  it  is  irreconcilable  to  reject  such  as  they  may  believe,  from  all 
the  circumstances,  was  the  result  of  mistake  or  misapprehension 
or  from  other  causes  is  not  reliable,  and  to  give  credit  to  such  as 
they  believe  to  be  true.  Juries  see  the  witnesses,  and  from  their 
manner,  their  intelligence  and  opportunities  of  being  informed, 
can  determine  the  weight  their  evidence  should  receive,  and  unless 
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it  is  clear  the  jury  have  mistaken  the  weight  of  the  evidence,  and 
their  verdict  is  manifestly  against  it,  this  court  will  not  interpose 
to  set  aside  a  verdict  and  reverse  the  judgment  rendered  upon  it. 
Voltz  IK  Stephani,  46  111.  54,  is  to  the  same  effect,  and  it  has  long 
been  the  settled  doctrine  of  this  court. 

We  cannot  say,  in  this  case,  the  jury  have  mistaken  the  weight 
of  the  evidence,  and  consequently  cannot  disturb  the  verdict. 

An  objection  was  made  by  the  defendants  on  the  trial  to  a 
question  to  this  effect,  put  to  the  attending  physician  of  plaintiff: 
"  Have  these  injuries  affected  the  mind  of  the  plaintiff  ?  " 

It  is  insisted  by  defendants,  that,  as  the  act  was  not  willfully 
done,  the  mere  mental  suffering  from  it  forms  no  part  of  the 
actionable  injury,  citing  a  note  in  2  Greenl.  on  Ev.  §  267.  The 
authority  referred  to  by  the  author  of  that  treatise  is  Flemington 
V.  Smithers,  2  Car.  &  P.  292.  In  the  text,  the  author  says: 
Injuries  to  the  person  or  to  the  reputation  consist  in  the  pain 
inflicted,  whether  bodily  or  mental^  and  in  the  expenses  and  loss 
of  property  which  they  occasion;  and  the  jury,  in  estimating  dam- 
ages, may  consider,  not  only  the  direct  expenses  incurred  by  the 
plaintiff,  but  the  loss  of  his  time,  his  bodily  suffering,  and,  if  the 
injury  was  willful,  his  mental  agony  also. 

It  will  be  perceived  the  question  put  has  no  reference  to  this 
eflTect  upon  the  mind.  Mental  suffering,  such  as  a  person  is  sup- 
posed to  undergo  when  writhing  under  the  infliction  of  a  willful 
injury,  is  not  involved  in  the  question.  The  answer  of  the  wit- 
ness shows  he  did  not  so  understand  it,  for  he  says : 

"Yes,  sir;  so  much  so,  he  is  almost  incapacitated  from  doing 
anything  at  all;  at  this  time  he  cannot  recollect  anything  more  than 
ten  minutes;  at  times  he  loses  his  mind  entirely."  The  effort  was 
to  show  by  this  witness  the  shock  to  plaintiff's  system  by  the  fall, 
and  consequent  amputation  of  his  arm,  was  so  great  as  to  deprive 
him,  in  a  great  measure,  of  mental  power,  and  this  was  a  legiti- 
mate subject  of  inquiry.  In  the  opinion  of  this  witness,  the 
injury  was  permanent,  and  of  a  most  serious  and  distressing  char- 
acter. 

This  question  was  followed  by  another,  to  which  objection  was 
made.  It  was  this :  "  What  will  be  the  effect  of  these  injuries  on 
his  future  condition  ?  "  The  answer  was,  "  I  think  it  will  result  in 
death  before  many  months ;  he  may  live  one  year." 
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Defendants  insist  that  no  man,  physician  or  otherwise,  can  tell 
what  the  future  condition  of  an  injured  person  will  be.  This  may 
be  true,  and  this  physician  did  not  pretend  to  say  what  his  future 
condition  would  certainly  be — he  merely  expressed  an  opinion  on 
the  facts,  on  the  medical  knowledge  he  had,  and  of  physiology . 
He  was  a  physician  of  years'  practice,  and  must  have  been  quite 
ignorant  if  he  could  not  form  an  opinion  on  the  probable  effect  of 
such  injuries  on  the  human  system.  It  may  be  he  was  mistaken, 
but  his  opinion  on  the  subject  was  proper  for  the  consideration 
of  the  jury. 

All  the  eWdence  of  this  character  objected  to  by  defendants 
was  admissible  under  the  declaration,  to  the  benefit  of  which  the 
plaintiff  was  entitled,  i  Ch.  PI.  398 ;  Frink  v.  Schroyer,  1 8  111. 
416;  Slater  v.  Rink,  18  111.  527,  and  many  other  cases  to  the 
same  effect 

An  objection  is  made  to  the  instructions  given  for  the  plaintiff, 
especially  the  second,  in  which  the  jury  are  told  these  companies 
must  exercise  extraordinary  care.  It  is  said  the  court  did  not 
explain  to  the  jury  what  was  extraordinary  care,  leaving  it  to 
each  juror  to  put  his  own  construction  on  the  phrase.  We  think 
this  objection  is  rather  hypercritical.  Had  the  court  used  the 
phrase,  the  strictest  care,  or  any  other  phrase  implying  a  care 
more  than  ordinary,  no  one  would  think  the  court  should  give  an 
explanation  of  it.  So,  where  the  phrase,  extraordinary  care,  was 
used,  the  jury  could  not  fail  to  see  that  something  more  than 
ordinary  care  was  required,  something  extra,  beyond  that  degree. 
It  does  not  differ  from  the  phrase,  greatest  care,  utmost  care,  the 
highest  degree  of  care,  and  so  the  jury  would  understand  it 

The  fourth  instruction  g^ven  for  plaintiff  is  objected  to.  It  was 
this : 

"  The  jury  are  further  instructed,  that  a  passenger  is  entitled  to 
a  reasonable  time  to  leave  the  car  in  which  he  has  been  riding 
when  a  train  is  stopped  for  that  purpose,  and  what  will  constitute 
a  reasonable  time  depends  upon  the  age  and  physical  condition 
of  the  passenger,  as  well  as  the  time,  place,  and  facilities  for 
getting  off  the  train,  which  the  jury  are  at  liberty  to  consider, 
in  determining  whether  or  not  such  reasonable  time  has  been 
allowed.'* 

If  the  instruction  was  designed  to  be  understood  that  the  age 
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and  decrepitude  of  a  passenger  must  determine  the  time  of  the 
stoppage  of  a  train  on  its  arrival  at  a  station,  it  would  be  objec- 
tionable, but  it  is  not  to  be  so  understood:  Its  extent  is,  that 
railroad  companies  must  afford  a  reasonable  time  to  passengers, 
whether  young  or  old,  to  leave  the  cars  in  safety,  and  if  the  time 
tables  do  not  allow  sufficient  time  for  this  purpose,  and  an  injury 
is  thereby  occasioned,  the  company  would  be  liable  therefor. 

The  eighth  instruction  given  for  the  plaintiff  is  objected  to,  on 
the  ground  that  the  mental  suffering  of  the  plaintiff  was  not  a 
proper  element  to  enter  into  the  consideration  of  the  jury,  the 
injury  not  having  been  willful. 

There  was  no  evidence  before  the  jury  of  mental  suffering  by 
the  plaintiff.  The  proof  was,  that  his  mind  was  almost  totally 
destroyed,  and  it  must  have  been  in  view  of  such  a  condition  the 
jury  received  the  instruction.  They  could  not  have  been  misled 
by  the  language  in  which  the  instruction  was  couched.  And,  as 
given,  it  was  more  favorable  to  the  defendants  than  if  the  atten- 
tion of  the  jury  had  been  called  to  the  fact  of  an  entire  breaking 
up  of  that  most  important  faculty,  on  which  human  happiness  so 
much  depends. 

There  is  no  argument  upon  the  point  that  the  damages  are 
excessive,  and  we  forbear  touching  that  subject. 

Perceiving  no  error  in  the  record  which  would  justify  us  in 
reversing  the  judgment,  the  same  must  be  affirmed. 

Judgment  affirmed. 

ILLINOIS    CENTRAL  RAILROAD   COMPANY  V. 

SLATTON.  (I) 

Supreme  Courts  Illinois^  J^^y  1870. 
[Reported  in  54  111.  133.] 

RAILROAD  COMPANY  NOT  LIABLE  FOR  DEATH  OF  PASSENGER 
WHO  DOES  NOT  LEAVE  TRAIN  UNTIL  IT  BEGINS  TO 
MOVE. — Where  it  appears  in  an  action  for  damages  for  the  death  of  a 
passenger  that  the  train  had  remained  at  a  station  a  sufficient  length  of 
time  for  the  passenger  to  alight  safely,  but  deceased  did  not  avail  himself 
of  this  opportunity,  but  waited  until  the  train  was  again  in  motion,  and 

• 

I.  Cited  in  O.  &  M.  R'y  Co.  v.  Stratton,  78  111.  88,  2  Am.  Neg.  Cas.  602; 
C  &  N.  W.  R'y  Co.  V.  Scates,  90  111.  586,  2  Am.  Neg,  Cas.  623. 
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without  the  direction  or  knowledge  of  the  employees  of  the  railroad 
attempted  to  get  off  the  train,  and  did  so,  but  clung  to  the  railing  of  the 
car,  and  by  so  doing  was  dragged  under  the  car  and  fatally  injured,  the 
railroad  company  is  not  liable. 

Appeal  from  the  Circuit  Court  of  Perry  County.  The  facts 
appear  in  the  opinion. 

George  W.  Wall,  for  appellants. 

Edward  V.  Pierce  and  William  M.  Christian,  for  appellee. 

Breese,  J. — ^This  was  an  action  on  the  case  brought  to  the 
Perry  Circuit  Court,  by  Susan  Slatton,  administratrix  of  the  estate 
of  John  W.  Slatton,  against  the  Illinois  Central  Railroad  Com- 
pany, to  recover  damages  for  having  caused  the  death  of  the 
intestate,  by  the  negligent  management  of  a  train. 

There  were  two  counts  in  the  declaration,  one  alleging  that 
while  deceased  was  using  due  care  when  alighting  from  the  train 
at  Tamaroa,  the  train  was  suddenly  and  violently  started  forward, 
by  means  whereof  deceased  was  thrown  under  the  wheels,  and 
injured  so  that  he  died. 

In  the  other  count  it  is  alleged,  that,  as  deceased  was  about  to 
alight  from  the  train,  using  due  care,  he  was  violently  pushed  off 
by  the  servants  of  the  company  in  charge  of  the  train,  whereby 
he  was  thrown  under  the  wheels,  receiving  a  fatal  injury. 

The  general  issue  was  pleaded  and  the  cause  tried  by  a  jury, 
who  found  for  the  plaintiff,  and  assessed  the  damages  at  $i,i66. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict,  to  reverse  which  the  defendants  appeal. 

There  was  much  testimony  heard,  and,  as  usual  in  such  cases, 
not  entirely  harmonious. 

The  rule  of  law  need  not  be  repeated,  that,  to  justify  a  recovery 
in  this  action,  the  allegations  of  the  plaintiflF  must  be  sustained  by 
the  evidence ;  and  when  the  evidence  is  conflicting,  the  verdict 
must  stand,  unless  it  shall  appear  that,  although  it  is  conflicting, 
the  weight  is  decidedly  in  favor  of  the  defendant 

The  first  count  charges  as  negligence  on  the  part  of  the  defend- 
ants, that  while  deceased  was  leaving  the  car,  using  due  care,  the 
train  was  suddenly  and  violently  started  forward,  by  means 
whereof  he  was  thrown  under  the  wheels,  and  so  injured  as  to 
cause  his  death. 

It  cannot  be  claimed  that  the  evidence  tends,  in  the  slightest, 
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to  substantiate  this  charge — no  witness  has  spoken  to  that  point, 
consequently,  these  allegations  are  not  sustained. 

The  second  count  charges  that  the  deceased  was  violently 
pushed  oflF  the  train,  by  the  servants  of  the  defendants  in  charge 
of  the  train,  whereby  he  was  thrown  under  the  wheels,  and  was 
injured  fatally. 

The  case  was  put  to  the  jury  mainly  on  this  count.  The 
theory  of  the  plaintiff  evidently  was,  that  some  employee  of  the 
company  used  force  in  putting  the  deceased  oflF  the  train  while  it 
was  in  motion,  and  it  was  so  put  to  the  jury  by  the  first  instruc- 
tion asked  by  the  plaintiff. 

If  there  existed  reasonable  grounds  for  the  hypothesis  of  the 
second  count,  the  civil  authorities,  indeed,  the  whole  people  of 
Tamaroa,  were  greatly  remiss  in  their  duty,  in  not  pursuing  the 
offender  in  order  to  his  prompt  punishment,  for  it  was  murder, 
most  foul  and  terrible.  It  cannot  be  possible  that  such  a  fiend 
was  employed  by  this  company  in  their  service. 

John  W.  Parlier,  in  his  testimony,  gives  some  color  to  this 
theory,  and  so  does  Robert  Murray,  a  lad  about  sixteen  years  of 
age  when  the  accident  occurred,  in  a  slight  degree,  when  he  says 
there  was  some  man  on  the  car  platform  behind  deceased ;  thought 
it  was  some  man  belonging  to  the  train — the  brakeman  or  con- 
ductor; did  not  see  him  after  deceased  fell;  when  he  first  saw 
deceased,  he  was  standing  with  one  foot  on  the  car  steps  and  one 
foot  on  the  station  platform,  with  one  hand  on  the  railing ;  the 
man  had  on  a  cap ;  did  not  see  any  badge  on  it ;  thought  he  was 
a  brakeman  or  conductor;  had  seen  him  pass  through  on  the 
train  before,  several  times;  he  (the  man)  was  standing  on  the  car 
platform ;  did  not  say  or  do  anything  to  the  deceased ;  saw 
deceased  get  off;  thought  he  had  one  foot  on  the  platform  of 
the  station;  the  train  had  moved  eighteen  or  twenty  feet.  On 
his  cross-examination,  he  says  the  man  was  a  low,  heavy-set 
man;  he  also  says  there  were  two  cars  behind  the  one  he  (mean- 
ing, evidently,  the  decea^d)  was  on,  and  another,  which  would 
make  three  cars,  when  the  proof  is  overwhelming,  deceased  came 
out  of  the  car  next  forward  of  the  last  car. 

It  is  fully  proved  that  no  employee  on  the  train  could  have 
interfered  with  the  deceased  in  any  particular  unless,  possibly, 
Glassford,  who  states  he  did  leave  his  station,  which  was  on  the 
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front  end  of  the  last  car,  and  got  out  on  the  station  platform  at 
Tamaroa,  and  passed  through  one  or  two  cars  to  regain  his  posi- 
tion, and  he  testifies  he  did  not  see  or  touch  any  soldier  getting 
oflF,  nor  say  anything  to  anyone  of  them  who  got  oflF  at  Tamaroa, 
and  knew  nothing  of  the  occurrence  until  he  was  told  of  it  by  a 
soldier. 

The  second  witness  for  plaintiff,  Mr.  Corgan,  gives  a  very  full 
and  clear  account  of  the  occurrence,  of  which  he  was  an  eye- 
witness. He  says  he  saw  the  deceased  when  he  was  injured ;  was 
within  fifteen  feet  of  him ;  was  on  the  platform  opposite  to  him, 
about  six  feet  from  him,  when  he  fell ;  he  was  in  the  car  with  the 
soldiers ;  saw  him  when  he  came  out  of  the  car ;  seemed  to  be 
feeble  and  held  onto  the  railing  of  the  car ;  as  he  came  out  of  the 
car  door  a  man  took  hold  of  his  arm,  apparently  for  the  purpose 
of  helping  him  off;  he  seemed  to  be  aiding  the  deceased  and 
helping  him  to  get  off ;  saw  no  badge  by  which  to  distinguish  him 
as  belonging  to  the  railroad ;  saw  him  open  the  door  and  assist 
deceased  to  get  off ;  deceased  was  holding  onto  the  railing,  and 
was  holding  onto  it  when  he  fell ;  train  was  moving  slowly  when 
he  came  out  of  the  car ;  seemed  to  be  just  starting  when  he  came 
out ;  it  was  about  noon.  On  his  cross-examination,  he  says  there 
was  nothing  unusual  about  the  conduct  of  the  train,  except  that 
there  was  a  large  crowd  of  people  on  the  platform ;  saw  James, 
the  brother  of  deceased,  same  day ;  when  he  first  saw  deceased 
he  was  inside  of  the  car;  saw  some  man  helping  him  who 
appeared  to  be  friendly  ;  deceased  stepped  down  the  steps,  hold- 
ing onto  the  railing  with  his  hands,  and  got  both  feet  on  the 
station  platform ;  he  would  not  have  got  hurt  if  he  had  not  held 
onto  the  railing  after  he  got  off  the  steps ;  held  onto  the  railing 
with  both  hands  ;  was  pulled  along  twelve  or  fifteen  feet,  when  he 
fell  down  ;  think  both  feet  were  on  the  station  platform. 

In  connection  with  this  testimony,  and  strongly  corroborative 
thereof,  is  the  evidence  of  D.  C.  Barber,  a  witness  for  the  defense, 
and  known  as  a  prominent  and  intelligent  citizen  of  Tamaroa. 
He  says  he  saw  deceased  the  day  he  was  hurt;  saw  the  occur- 
rence ;  the  train  stopped  some  time  ;  the  soldiers  were  getting  off 
and  meeting  friends,  and  there  was  a  good  deal  of  bustle;  sa«r 
the  man  coming  out  of  the  car  door;  one  or  two  men  in  the  garb 
of  soldiers  were  helping  him,  as  he  seemed  to  be  feeble;    he 
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stepped  onto  the  steps,  and  then  got  onto  the  platform;  he  held 
on  to  the  railing  too  long  and  was  dragged  some  distance  before 
he  fell ;  witness  started  to  catch  him,  but  he  lost  his  hold  before 
witness  could  get  to  him;  his  head  was  struck  by  the  steps,  or 
some  part  of  the  train,  after  he  fell;  in  trying  to  rise,  his  leg  got 
under  the  car  and  was  crushed  ;  saw  him  when  he  came  out  on 
the  platform ;  soldiers  were  helping  him  and  had  hold  of  him ; 
the  train  was  in  motion,  and  he  would  not  let  go  of  the  railing, 
and  was  dragged  down ;  don't  know  who  the  persons  were  who 
were  holding  him;  they  were  dressed  as  the  other  soldiers ;  he  was 
stepping  down  the  stairs  very  carefully;  heard  no  remark  made  to 
him;  saw  no  one  push  him  or  shove  him;  all  that  was  done 
seemed  to  be  with  a  friendly  design;  thinks  they  had  their  hands 
under  his  arms  to  help  him. 

On  his  cross-examination,  he  says  he  was  standing  on  the  depot 
platform;  two  persons  seemed  to  be  assisting  deceased;  judged 
they  were  soldiers,  from  their  garb ;  deceased  stepped  onto  the 
platform  with  his  feet ;  his  feet  got  on  the  platform  (station),  and 
by  reason  of  his  holding  on  to  the  railing,  he  was  dragged  along 
and  pulled  down ;  it  was  the  noon  train,  going  south  ;  was  there 
when  the  train  came  up,  and  it  stopped  longer  than  usual ;  a  good 
many  got  off,  and  friends  were  meeting  them ;  did  not  see  any 
badge  on  the  caps  of  the  soldiers  or  persons  who  were  helping  the 
deceased. 

This  testimony  of  Mr.  Corgan,  the  plaintiflF's  witness,  and  Mr. 
Barber,  the  defendant's  witness,  explodes  the  theory  that  deceased 
was  improperly  dealt  with  by  the  employees  of  the  company,  and 
is  at  variance  with  that  of  Mr.  Parlier,  who  says  he  thinks 
deceased  did  not  have  hold  of  the  railing  when  he  tried  to  get  off 
the  car. 

In  addition  to  this  is  the  testimony  of  Ezra  Woods,  on  the  part 
of  the  defense.  He  says  he  saw  the  accident ;  when  coming  back 
from  the  baggage  and  express  car  he  saw  deceased  coming  out 
on  the  car  platform ;  saw  him  stepping  off  the  steps  of  the  car 
onto  the  depot  platform ;  and  just  as  he  fell,  Porter,  who  was 
beside  witness, said  "Look  there";  first  noticed  deceased  when  he 
was  stepping  down  the  steps;  he  had  his  hands  on  the  railing; 
the  train  was  just  moving  at  the  time,  very  slowly ;  knew  the 
brakemen  and    trainmen ;    saw  no    one    touch    deceased ;    several 
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soldiers  were  on  the  platform  at  the  time ;  witness  was  standing 
where  he  could  see ;  did  not  hear  anyone  say  anything  to  him ; 
train  stopped  longer  than  usual — two  or  three  minutes. 

On  his  cross-examination,  says  when  he  first  saw  deceased  he 
was  going  down  the  steps ;  he  had  hold  of  the  railing ;  could  not 
say  that  his  feet  struck  the  platform ;  had  hold  of  the  railing  as 
he  fell. 

George  W.  Kenney  testified  he  was  on  the  platform  when  the 
train  arrived ;  it  stopped  from  two  to  five  minutes — longer  than 
usual ;  .saw  deceased  when  first  standing  on  the  car  platform  ;  was 
coming  out  of  door ;  did  not  know  he  was  going  to  get  off  the 
train  until  he  struck  the  station  platform ;  saw  him  at  that  time 
plainly;  saw  no  one,  or  heard  anyone  say  or  do  anything  to  him; 
three  to  five  soldiers  on  same  platform  of  car ;  he  stepped  on  the 
steps,  and  had  hold  of  the  railing  with  his  hands  when  he  stepped 
on  the  first  step ;  saw  him  get  on  the  station  platform  with  his 
feet,  but  he  still  held  on  to  the  railing  of  the  car,  and  the  train 
dragged  him  from  six  to  eight  feet ;  the  train  had  just  started 
when  witness  first  saw  him ;  heard  no  one  say  or  do  anything  to 
him  ;  saw  him  after  the  train  had  passed ;  was  the  second  man 
that  took  hold  of  him. 

Henry  Clay  saw  the  accident;  train  stopped  longer  than  usual; 
saw  the  man  that  was  hurt ;  his  impression  is  the  man  was  on  the 
platform  when  the  train  started ;  remarked  to  someone,  when  wit- 
ness saw  him  "  scrambling  "  and  clinging  to  the  rail,  that  he  was 
sick  and  would  get  hurt. 

It  was  agreed  by  the  parties  that  Nelson  Holt,  the  station  agent, 
who  was  absent,  would  testify,  if  present,  that  he  had  a  fair 
opportunity  of  seeing  all  that  happened ;  that  he  knew  the 
employees  of  defendants  as  were  at  the  time  running  on  the  pas- 
senger trains  passing  Tamaroa  ;  that  the  train  in  question  stopped 
dt  the  station  more  than  the  usual  length  of  time,  and  long 
enough  to  enable  passengers  to  get  off;  that  deceased  was  not 
thrown  or  pushed  off,  or  negligently  jostled  off  by  any  brakeman 
or  other  person  employed  on  that  train  ;  or,  if  done,  witness  did 
not  see  it. 

We  think  this  testimony  overthrows  the  theory  on  which  this 
case  is  based,  and  is  so  overwhelmingly  in  favor  of  the  defense  as 
to  demand  from  the  jury  a  favorable  verdict. 
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The  evidence  recited  satisfies  us  that  deceased  had  got  onto 
the  station  platform,  and  still  clung  to  the  railing  of  the  car  steps, 
and  by  so  doing  was  dragged  to  his  death.  This  was  no  fault  of 
the  company.  No  negligence  can  be  imputed  to  them,  unless  it 
be  shown  that  by  bad  management  of  the  train,  or  careless  con- 
duct of  their  employees,  deceased  was  placed  in  a  perilous  situ- 
ation. The  proof  is  abundant  that  the  train  stopped  an  unusual 
time — for  a  time  sufficient  to  enable  the  passengers  to  leave  it 
safely.  If  the  deceased  did  not  avail  of  this  opportunity,  but 
chose  to  attempt  to  get  oflF  when  the  train  was  again  in  motion, 
and  this  without  the  direction  or  knowledge  of  any  employee  on 
the  train,  it  was  his  folly,  and  the  consequences  of  it  must  rest 
upon  him  alone. 

The  testimony  so  greatly  preponderating  in  favor  of  appellants, 
the  verdict  should  have  been  in  their  favor.  The  court  should 
have  set  it  aside  on  the  motion  for  a  new  trial.  It  was  error  to 
refuse  the  motion. 

For  this  error  the  judgment  is  reversed  and  the  cause  remanded. 

CHICAGO  &  NORTHWESTERN  RAILWAY  00.  V. 

FILLMORE. 

Supreme  Courts  Illinois y  September ^  1870. 
[Reported  in  57  111.  265.] 

RAILROAD  BRIDGE  OVER  STREET  SHOULD  BE  KEPT  COVERED. 
— In  an  action  for  injuries  occasioned  by  falling  through  an  uncovered 
bridge  while  the  plaintiff  was  attempting  to  board  a  train,  an  instruction 
that  as  matter  of  law  the  railway  company  was  not  bound  to  cover  and 
keep  covered  the  bridge  or  track  over  the  road  or  sidewalk  where  the 
injury  was  caused,  was  properly  refused. 

DECLARATIONS  OF  CONDUCTOR  OF  TRAIN  WHEN  INADMIS- 
SIBLE.— The  declarations  of  the  conductor  of  the  train,  made  after  the 
accident,  that  tend  to  show  that  the  company  was  negligent,  are  inad- 
missible. 

Appeal  from  the  Circuit  Court  of  McHenry  County. 

Action  brought  by  Fillmore  against  the  Chicago  &  North- 
western Railway  Company  to  recover  for  injuries  to,  the  plaintiff, 
occasioned  by  the  alleged  negligence  of  the  defendants.  The 
plaintiff  recovered  a  verdict,  upon  which  judgment  was  rendered. 
The  defendants  appeal. 
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A.  M.  Herrington,  for  appellants. 

Blanchard  &  Silver  and  Joslyn  &  Slavin,  for  appellee. 

Thornton,  J, — On  the   12th  of  October,   1868,  appellee,  in 

attempting  to  get  on  the  train  of  the  railway  company  at  its  depot 
in  Elgin,  fell  through  an  uncovered  bridge,  which  was  under  the 
control  of  appellants,  and  was  seriously  injured. 

As  the  case  must  be  reversed,  we  shall  not  discuss  the  negligence 
of  the  one  party  or  the  other. 

There  was  error  in  allowing  the  declarations  of  the  conductor 
of  the  train,  made  after  the  accident  had  happened,  to  be  intro- 
duced to  the  jury.  He  was  a  competent  witness,  and  should  have 
been  called  by  appellee.  The  danger  of  the  bridge  and  the 
responsibility  of  the  company,  as  connected  therewith,  were  to  be 
determined  by  the  jury  from  the  evidence.  Whatever  knowledge 
the  conductor  had  as  to  the  condition  of  the  bridge  at  the  time 
should  have  been  stated  by  himself.  His  statements  tended  to 
show  that  the  company  were  negligent.  They  were  but  hearsay 
evidence,  and  wholly  incompetent. 

The  instructions  given  were  correct.     The  instruction  refused, 
and  of  which  appellant  complains,  is  as  follows : 

"The  court   instructs   the   jury,  as   matter   of   law,  that  the 
defendant  was  not  bound  to  cover  and  keep  covered  the  bridge 
or  track  over  the  road,  or  sidewalk,  where  the  injury  was  caused." 
This  instruction  was  properly  refused.     The  bridge  in  question 
was  thirty  or  forty  feet  long,  and  sixteen  feet  high.     It  was  in  the 
limits  of  a  city,  and  over  a  public  street  in  the  immediate  vicinity 
of  the  railroad.     It  had  been  covered  by  appellants,  but  was  un- 
coverecf  at  the  time  of  the  accident,  for  repairs.     Soon  after  the 
injury,  it  was  re-covered  by  appellants.     Appellee,  in  attempting 
to  get  upon  the  car,  at  the  hour  of  midnight,  fell  through  this 
bridge.     It  should  have  been  covered,  or  so  protected,  if  uncov- 
ered for  repairs,  as  to  prevent  such  injuries.     Railway  companies, 
in  the  enjoyment  of  their  franchises,  and  the  performance  of  their 
duties,  should  have  a  proper  regard  to  the  safety  of  persons  whom 
they  invite  to  their  depots.     They  should  omit  no  act,  the  omis- 
sion of  which  would  endanger  the  limbs  or  lives  of  those  who  seek 
to  ride  upon  their  trains. 

The  injury  to  appellee  was  of  a  serious  and  permanent  charac- 
ter.    He  is  a  cripple  for  life.     He  has  suffered  pain  and  anguish. 
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and  been  involved  in  large  expenditures  of  money.  The  evi- 
dence,  however,  fails  to  disclose  any  wantonness  or  willfulness  on 
the  part  of  the  company ;  and  therefore  we  cannot  appreciate  the 
motives  which  induced  the  findiag  of  the  jury.  The  verdict  was 
for  $25,000.  There  is  no  foundation  in  the  evidence  for  the  dam- 
ages awarded.  In  case  of  death,  our  statute  only  allows  $5,000, 
for  negligent  acts,  however  gross. 

For  a  similar  injury,  inflicted  by  an  individual,  no  jury  would 
find  such  a  verdict.  However  reluctant  to  disturb  the  verdict  of 
a  jury  for  such  cause,  we  must  pronounce  the  damages  allowed 
as  grossly  excessive.  We  shall  always  hold  railway  companies  to 
a  full  accountability  for  all  damages  from  wrongful  acts ;  and  at 
the  same  time  guard  them  from  being  made  victims  of  popular 
prejudice. 

The  judgement  must  be  reversed  and  the  cause  remanded. 

ILLINOIS  CENTRAL  RAILROAD  CO.  v.  ABLE.  (O 

Supreme  Courts  Illinois^  June^  1871. 

[Reported  in  59  111.  131.] 

PASSENGER  CARRIED  PAST  STATION.— A  passenger  who  is  carried 
past  his  station  without  his  consent  has  an  action  against  the  railroad 
company  for  damages. 

LEAPING  FROM  RAPIDLY  MOVING  TRAIN.— If  a  passenger  volun- 
tarily leaps  from  a  rapidly  moving  train  and  is  injured  he  cannot  recover. 

PASSENGER  ALIGHTING  FROM  MOVING  TRAIN  AND  INJURED 
MAY  RECOVER  WHEN  STOP  AT  STATION  WAS  MOMEN- 
TARY.— If  a  passenger  attempts  to  alight  after^a  train  has  increased  its 
speedy  the  train  having  halted  at  a  station  for  a  moment  only,  and  the 
passenger  is  injured,  he  can  recover  -for  the  injuries  sustained,  as  the 
momentary  halt  of  the  train  was  an  invitation  to  alight  and  the  company 
b  responsible  if  it  did  not  furnish  reasonable  time  to  leave  the  train  with 
safety. 

Appeal  from   the   Circuit  Court  of  Effingham  County.     The 
facts  appear  in  the  opinion. 
George  W.  Wall,  for  appellant. 

I.  Cited  in  111.  Cent.  R.R.  Co.  v.  Lutz,  84  111.  598,  2  Am.  Neg.  Cas. 
Chambers,  71  III.  519,  2  Am.  Neg.  613;  C.  &  A.  R.  Co.  v,  Byrum,  153 
^25.    597;    III.    Cent.    R.R.  Co.  v.      111.  131,  2  Am.  Neg.  Cas.  719. 


692  A  ME  RICA  AT  NEGLIGENCE  CASES. 

O.  B.  FicKLiN,  John  Scholfield,  and  Wood  &  Barlow,  for 
appellee. 

Lawrence,  Ch.  J. — If  a  railway  passenger,  holding  a  ticket 
entitling  him  to  alight  at  a  particular  station,  is  carried  past  such 
station  without  his  consent,  and  without  being  allowed  a  reason- 
able opportunity  of  leaving  the  train,  he  has  an  action  against  the 
company  for  whatever  damages  may  have  accrued  to  him  for  non- 
delivery at  the  place  of  his  destination.  But,  on  the  other  hand, 
if  he  voluntarily  leaps  from  the  train  when  in  rapid  motion,  or 
leaves  it  under  circumstances  which  would  necessarily  or  probably 
render  such  an  act  perilous,  and  receives  bodily  injury,  he  could 
not  recover  damages  for  the  injury,  because  it  would  be  the  result 
of  his  own  want  of  ordinary  care.  Cases  might  occur,  however, 
in  which  a  reasonable  opportunity  to  alight  has  not  been  given  to 
a  passenger,  and  where  he  attempts  to  do  so  after  the  train  has 
resumed  its  motion,  but  before  the  motion  has  become  at  all  rapid, 
and  the  stepping  from  the  train  would  not  seem  dangerous  to  a 
man  of  ordinary  prudence  and  judgment,  and  nevertheless  bodily 
injury  follows.  In  such  cases  the  passenger  would  be  entitled  to 
recover  damages  for  the  injury,  because  the  railway  company  has 
committed  a  flagrant  breach  of  duty,  and  the  passenger  is  charge- 
able with  no  appreciable  negligence.  He  has  a  right  to  construe 
the  momentary  halt  of  the  train  at  the  station  as  an  invitation  to 
alight,  and  to  make  use  of  the  opportunity  thus  afforded,  where 
not  attended  with  apparent  danger,  holding  the  company  respon- 
sible if  it  does  not  furnish  reasonable  time  to  leave  the  train  with 
safety. 

The  action  of  the  court  in  giving,  refusing  and  modifying 
instructions  was  in  substantial  accordance  with  these  principles. 

It  is  urged,  that  the  verdict  is  not  sustained  by  the  evidence, 
but  we  refrain  from  the  consideration  of  that  point,  as  there  is 
another  upon  which  the  case  must  be  sent  to  another  jur>'.  It 
appears,  by  the  affidavit  of  the  officer  having  in  charge  the  jur\% 
that  after  agreeing  to  find  for  the  plaintiff,  they  differed  widely 
as  to  the  amount  of  damages,  and  it  was  then  agreed  that  each 
juror  should  privately  write  upon  a  slip  of  paper  the  amount  of 
damages  to  which  he  thought  the  plaintiff  entitled,  and  place  the 
slip  in  a  hat ;  that  the  amounts  should   then  be  added  together, 
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and  their  sum  divided  by  twelve  should  be  the  verdict.  This 
was  done,  and  a  verdict  returned  accordingly. 

It  is  true,  a  juror  swears  that  there  was  considerable  consulta- 
tion after  this  was  done,  and  that  each  juror  agreed  upon  the 
result  thus  reached,  as  his  verdict.  He  does  not,  however,  deny 
that  an  agreement  was  made,  such  as  is  stated  in  the  officer's 
affidavit,  and  we  cannot  doubt  it  was  that  agreement  which  con- 
trolled the  amount  of  damages.  The  rule  upon  this  matter  is 
well  settled.  It  is,  that  while  jurors  may  resort  to  a  process  of 
this  sort  as  a  mere  experiment,  and  for  the  purpose  of  ascertain- 
ing how  nearly  the  result  may  suit  the  views  of  the  different 
jurors,  yet  a  preliminary  agreement  that  such  a  result  shall  be 
the  verdict,  will  vitiate  a  verdict  found  under  and  by  virtue  of 
such  an  agreement.  Dunn  v.  Hall,  8  Blackf.  32 ;  Dana  v. 
Tucker,  4  Johns.  R.  487;  Harvey  v,  Rickett,  15  Johns.  R.  87.* 

This  rule  is  so  reasonable  as  to  need  no  comment. 

As  this  verdict  was  evidently  found  under  the  pressure  of  such 
an  agreement,  the  judgment  must  be  reversed  and  the  cause 
remanded. 

THE  ROCKFORD,  ROCK  ISLAND  &  ST.  LOUIS 
RAILROAD  COMPANY  v.  GOULTAS. 

Supreme  Courts  Illinois ^  January^  1873. 
[Reported  in  (i^  111.  398.] 

CONTRIBUTORY  NEGLIGENCE  OF  PASSENGER  GOING  ON 
PLATFORM  OF  CAR.  —If  a  passenger  goes  out  of  a  railway  car  upon 
the  platform  when  a  train  stops  at  a  dangerous  place  on  a  dark  night 
without  inquiring  as  to  the  danger,  and  while  he  is  there,  the  train  is 
started  with  a  jerk  and  he  is  thrown  ofif  and  injured,  and  had  he  remained 
in  the  car  he  would  not  have  been  injured,  he  is  guilty  of  negligence  and 
cannot  recover  damages. 

Appeal  from  the  Circuit  Court  of  Scott  County.  The  facts 
appear  in  the  opinion. 

Charles  N.  Osborn  and  N.  M.  Knapp,  for  appellant. 

Albert  G.  Burr,  William  Brown  and  H.  Case,  for 
appellee. 

Seott,  J. — ^This  action  was  brought  to  recover  for  personal 
injuries.  Appellee  was  a  passenger  on  a  freight  train  on  appel- 
VOL.  II.— 38 
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lant's  road,  and  just  before  reaching  the  yards  at  East  St.  Louis  it 
was  signaled  to  stop.  The  point  where  it  stopped  was  on  the  tres- 
tle work  between  the  roundhouse  and  the  yards.  After  the  lapse 
of  about  ten  minutes,  appellee  was  in  the  act  of,  or  had  just 
stepped  on  the  platform  of  the  caboose  car,  when  the  train  started 
up  with  a  sudden  jerk  and  he  was  thrown  oflF  the  car  on  the  trestle 
work  and  from  thence  fell  on  the  ice  below,  a  distance  of  twenty 
feet  or  more,  and  received  the  injuries  complained  of. 

The  negligence  charged  in  the  declaration,  upon  which  it  is 
sought  to  render  the  company  liable,  is,  the  train  was  started  with 
a  sudden  jerk  without  any  previous  signal  by  sounding  a  whistle  or 
ringing  a  bell,  and  that  such  conduct  was  grossly  negligent  None 
other  is  alleged  or  proven. 

It  becomes  a  material  inquiry,  therefore,  whose  negligence 
caused  the  injury  ?  Was  it  that  of  appellee,  or  was  it  that  of  the 
servants  of  the  company  ? 

There  were  in  the  "  caboose,"  at  the  time  the  casualty  hap- 
pened, the  brother  of  appellee,  the  conductor,  and  certainly  one, 
if  not  two,  brakemen,  none  of  whom  were  injured.  It  is  quite 
apparent,  then,  had  appellee  remained  in  his  seat  from  three  to  five 
minutes  longer,  the  accident  would  not  have  happened,  for,  in 
that  space  of  time  the  train  would  have  reached  its  destination  in 
the  yards  at  East  St  Lx>uis. 

Was  it  prudent,  or  at  all  necessary,  for  him  to  attempt  to  go 
upon  the  platform  ?  The  excuse  given  for  leaving  his  seat  is,  that 
he  desired  to  relieve  a  want  of  nature.  The  reason  assigned  can 
hardly  be  regarded  as  a  satisfactory  explanation  of  his  conduct 
He  must  have  known  the  train  was  about  to  enter  the  yards,  and 
was  at  no  regular  station  for  passengers  to  get  on  or  off.  It  was 
dark  and  cold,  and  it  is  perhaps  true  appellee  did  not  know 
the  extent  of  the  danger  he  was  about  to  encounter.  This  fact 
itself  ought  to  have  imposed  upon  him  a  high  degree  of  watch- 
fulness for  his  personal  safety.  The  conductor  was  in  the  car 
with  him,  and  it  seems  to  us  it  was  highly  improper — if  we  char- 
acterize it  by  no  stronger  term — to  attempt  to  go  upon  the  plat- 
form in  the  darkness  of  night  without  asking  the  conductor 
whether  it  was  prudent,  or  whether  the  train  would  stop  long 
enough  for  him  to  do  so  with  safety.  If  he  did  not  know 
why  the  train  was  stopped  or  the   length  of  time  it  would  prob- 
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ably  remain,  he  could  have  learned  the  facts  by  application  to  the 
conductor.     This  was  his  plain  and  reasonable  duty. 

It  could  not  reasonably  be  insisted,  the  cause  for  which  he  says 
he  desired  to  leave  his  seat  in  the  car  was  so  pressing  he  could 
not  wait  five  or  ten  minutes  until  the  train  should  reach  its  stop- 
ping place  in  the  yards.  The  conclusion,  therefore,  seems 
almost  irresistible,  that,  in  going  upon  the  platform  without  making 
the  proper  inquiries  of  the  conductor,  appellee  was  himself  guilty 
of  a  want  of  ordinary  care.  No  prudent  man  would  do  it.  His 
experience  on  that  train,  if  he  had  never  been  on  any  other,  must 
have  taught  him  the  train  was  liable  to  be  started  suddenly, 
with  a  jerk  more  or  less  violent,  and  on  the  platform  he  would  be 
in  imminent  danger  of  being  thrown  off. 

The  fact  that  appellee  was  guilty  of  some  degree  of  contribu- 
tory negligence  raises  the  question  of  the  comparative  negligence 
of  the  parties. 

We  had  occasion,  in  the  recent  case  of  the  C.  B.  and  Q.  R.R. 
Co.  V.  Van  Patten,  64  111.  510,  to  restate  the  doctrine  of  com- 
parative negligence  as  held  by  this  court  in  numerous  cases. 
The  principle,  as  there  recognized,  is,  that  although  plaintiff 
himself  may  have  been  guilty  of  negligence,  yet,  if  it  is  slight, 
and  that  of  the  party  causing  the  injury  gross  in  comparison,  he 
may  recover,  notwithstanding  his  own  negligence.  But  if  plain- 
tiff's negligence  was  the  primary  cause  of  the  injury,  and  the 
defendant  was  guilty  of  no  want  of  ordinary  care,  a  recovery 
cannot  be  had. 

In  view  of  these  principles  we  will  consider  briefly  the  conduct 
of  the  servants  of  the  company. 

The  train  was  approaching  the  end  of  its  route  at  East  St. 
Louis  and  was  within  a  few  hundred  yards  of  its  stopping  place. 
The  evidence  shows  it  was  the  duty  of  the  engine  driver  to  obey 
signals  from  those  in  the  yards,  whose  duty  it  was  to  receive  the 
train  on  its  arrival.  He  received  the  usual  signal  to  stop,  and 
did  so,  and  it  became  his  duty  to  wait  until  he  should  get  a  like 
signal  to  go  forward.  The  conductor  had  no  duty  to  perform  at 
that  point  in  the  management  of  the  train. 

The  principal  ground  of  complaint  is,  the  engine  driver  started 
without  giving  signals  of  his  intention  by  ringing  a  bell.  It  is 
very  doubtful  whether  it  was  his  duty  to  cause  the  bell  to  be 


696  American  Negligence  Cases. 

rung.  It  was  at  no  station,  and  of  what  possible  benefit  could  it 
be  to  passengers  in  the  car.  The  train  was  on  the  trestle-work, 
where  he  knew  passengers  could  neither  get  on  nor  off  with 
safety,  and  he  could  have  no  reason  to  expect  anyone  was 
endeavoring  to  do  so. 

There  can  scarcely  be  a  reasonable  doubt  the  whistle  wa3 
sounded.  It  is  distinctly  sworn  to  by  the  engineer,  one  brakemaq 
and  the  conductor,  and  they  all  state  such  facts  as  make  it  almost 
impossible  for  them  to  be  mistaken. 

The  engineer  states  he  endeavored  to   start  the  train  without 
taking  up  slack,  but  was  unable  to  do  so,  and  in  this  he  is  cor- 
roborated  by  the  brakeman  and  the    conductor,  who  distinctly 
noticed  the  fact.     He  then  slackened  up  the  train.     This  is  done 
by  setting  the  brakes  on  the  rear  car  and  then  pushing  the  others 
back  against  it.     The  signal  in  use  to  indicate  to  the  brakeman 
to  set  the  brakes,  is  one  sharp  "  toot  "  from  the  whistle,  and  to  let 
them  off  so  the  train  may  start,  the  signal  is  given  by  two  like  sharp 
sounds.    It  is  not  probable  the  brakes  could  have  been  set  except 
in  obedience  to  the  signal  from  the  engine  driver,  and  on  a  level 
road  it  would  have  been  difficult,  if   at  all   possible,  to  slack  the 
train  had  not  the  brakes  been  set.     The  evidence  shows  it  would 
have  been  impracticable  to  start  the  train,  coupled  as  it  was,  with 
a  sudden  jerk  like  that  described  by  the  witnesses,  unless  it  had 
first  been  slacked.      These  facts   show,  beyond  any  reasonable 
doubt,  the  whistle  was  sounded.     It  is  the  usual  signal  for  starting 
the  train  when  not  at  a  station,  and  was  sufficient  to  have  put 
appellee  on  his  guard.    The  jerk  given  was  nof  unusual  on  freight 
trains.     It  was  a  very  long  and  heavy  train,  and  the  evidence 
shows  conclusively,  it  could  not  have  been  started  without  slack- 
ening.    This  necessarily  produces  a  jerk  more  or  less  sudden  and 
violent.     It  is  not  easy  for  the  engineer  to  gauge,  accurately,  the 
amount  of  steam  necessary  to  move  a  heavy  train.     A  little  too 
much  will  cause  a  violent  jerk.     There  is  not  a  witness  who  de- 
clares the  engine  driver  did  not  use  care  and  skill  in  the  effort  to 
set  the  train  in  motion,  or  states  facts  from  which  negligence 
might  be  inferred.     He  gave  the  usual  signal,  viz.  :  sounding  the 
whistle.     He  was  not  required  by  any  rule  of  the  company  or  any 
regulation  necessary  to  the  protection  of  the  passengers,  to  ring  a 
bell,  and  was  guilty  of  no  negligence  in  that  regard. 


Carrier  of  persons,  597 

The  jury  must  have  disregarded  the  evidence  of  the  engineer, 
brakeman  and  conductor  as  to  the  degree  of  care  used  in  the 
management  of  the  train,  and  relied  solely  on  the  negative  testi- 
mony of  the  brother  of  appellee  and  the  brakeman,  Rodecker. 
The  evidence  of  appellant's  witnesses  was,  in  no  way,  discredited. 
There  was,  however,  a  cloud  on  the  testimony  of  appellee's 
witness,  Rodecker.  A  number  of  witnesses  state  his  reputation 
for  truth  was  bad,  and  his  testimony,  to  say  the  least  of  it,  was 
inconsistent  in  some  of  its  parts.  There  was  no  valid  reason 
for  rejecting  the  evidence  of  so  many  unimpeached  witnesses 
and  relying  solely  on  his.  We  have  said,  a  jury  ought  not, 
arbitrarily,  to  reject  the  testimony  of  an  unimpeached  witness 
simply  because  they  desire  to  find  a  verdict  against  it.  It  is 
their  duty  to  consider  the  entire  evidence  and  render  their  verdict 
accordingly.  It  should  be  a  fair  and  just  conclusion  from  the 
whole  evidence. 

In  the  view  we  have  taken,  the  ends  of  justice  will  be  subserved 
by  submitting  this  cause  to  another  jury,  to  be  instructed  on  the 
question  of  the  comparative  negligence  of  the  parties  as  that 
doctrine  is  laid  down  by  this  court  in  its  previous  decisions. 

The  judgment  is  reversed  and  the  cause  remanded. 

ILLINOIS  CENTRAL   RAILROAD    COMPANY   V. 

CHAMBERS.  (O 

Supreme  Courts  Illinois^  January^  1S74. 

[Reported  in  71  111.  519.] 

NEGLIGENCE  IN  JUMPING  FROM  MOVING  TRAIN.— If  a  passenger 
having  a  ticket  entitling  him  to  stop  at  a  given  station  and,  apprehensive 
that  he  would  be  carried  past  his  station,  jumps  from  a  train  while  it  is 
in  rapid  motion  and  is  thereby  injured,  he  is  guilty  of  negligence  that 
will  prevent  his  recovering  damages. 

LIABILITY  OF  RAILROAD  FOR  CARRYING  PASSENGER  BY 
STATION.  —If  a  passenger  holding  a  ticket  entitling  him  to  alight  at  a 
particular  station,  is  carried  past  such  station,  without  his  consent,  and 
without  being  allowed  a  reasonable  opportunity  to  leave  the  train,  he 
has  an  action  for  any  damage  he  may  sustain  thereby. 

I.  Cited  in  C.  4k  N.  W.  R'y  Co.  v,  Scates,  90  lU.  586,  2  Am.  Neg.  Cas. 
623. 
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Appeal  from  the  Circuit  Court  of  Coles  County.  The  facts 
are  stated  in  the  opinion. 

George  W.  Wall,  and  Wiley  &  Parker,  for  appellant 

FiCKLiN  &  Fryer,  and  Justice  W.  Craig,  for  appellee. 

Breese,  Ch,  J, — ^This  was  an  action  on  the  case,  in  the  Coles 
Circuit  Court,  to  recover  damages  alleged  to  have  been  received 
by  the  plaintiff,  occasioned  by  the  negligence  and  mismanage- 
ment of  the  defendant,  a  railroad  corporation,  whilst  the  plaintiff, 
a  passenger  on  the  train,  was  leaving  it.  The  trial  resulted  in  a 
verdict  for  the  plaintiff,  on  which  the  court  rendered  judgment, 
and  defendant  appeals. 

The  accident  occurred  a  little  after  midnight  of  the  28th  of 
February,  1873. 

The  only  point  in  the  case  much  pressed  is,  did  the  train  stop 
at  the  station  where  the  plaintiff  designed  to  leave  it  ?  On  this 
there  is  much  testimony,  which  we  have  carefully  examined  and 
considered,  and  are  of  opinion  it  preponderates  greatly  in  favor 
of  the  fact  that  the  train  did  stop,  and  at  the  proper  place,  at 
Milton  Station. 

The  proof  is  equally  satisfactory  that  the  plaintiff,  doubtless 
apprehensive  he  would  be  carried  past  the  station,  jumped  from 
the  car  while  it  was  in  rapid  motion,  and,  in  so  doing,  met  with 
the  accident  of  which  he  complains.  We  think  the  proof  fully 
establishes  the  fact  that  plaintiff  left  the  train  under  circumstances 
which  would  necessarily,  or  probably,  render  such  an  act  perilous. 
This  being  so,  he  cannot  recover  damages  for  an  injury  thus 
brought  upon  himself,  as  the  injury  would  be  the  result  of  his 
own  want  of  ordinary  care. 

The  rulings  of  this  court  in  111.  Cent.  R.R.  Co.  v.  Able,  59  III 
131,  are  entirely  applicable  to  this  case,  as,  in  all  its  prominent 
features,  there  is  great  similarity. 

It  was  there  held,  if  a  passenger,  holding  a  ticket  entitling  him 
to  alight  at  a  particular  station,  is  carried  past  such  station,  with- 
out his  consent,  and  without  being  allowed  a  reasonable  oppor- 
tunity to  leave  the  train,  such  passenger  has  an  action  against  the 
corporation  for  whatever  damages  may  have  accrued  to  him  by 
reason  of  non-delivery  at  the  place  for  which  he  was  ticketed ; 
and,  further,  it  was  held,  if  such  passenger  voluntarily  leaps  from 
the  train  when  in  rapid  motion,  or  leaves  it  under  circumstances 
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which  would  necessarily,  or  probably,  render  such  an  act  perilous, 
and  receives  bodily  injury,  he  has.  no  cause  of  action. 

The  testimony  of  the  evidence  and  of  two  brakemen  on  the 
train,  who  were  **wide  awake"  in  the  discharge  of  their  duties, 
supplemented  by  that  of  A.  H.  Sutherland,  a  resident  at  the  sta- 
tion, and  of  W.  McNutt,  a  farmer  residing  near  the  station,  is 
much  more  satisfactory,  on  the  point  of  the  stopping  of  the  train 
at  the  station,  than  that  of  the  plaintiff  in  the  suit,  slightly  sus- 
tained, as  it  may  have  been,  by  Jacob  B.  Smith's  testimony. 

It  is  the  doctrine  of  this  court,  as  appellee's  counsel  urge, 
where  there  is  a  conflict  of  evidence,  the  decision  of  the  jury  will 
not  be  disturbed,  especially  in  a  case  where  the  court  can  see 
from  the  whole  record  justice  has  been  done.  It  may  be  said 
interference  of  this  court  will  only  be  had  to  prevent  a  plain  per- 
version of  justice.  C.  &  A.  R.R.  Co.  v.  Shannon,  43  111.  338.  It 
is  for  that  reason,  and  to  promote  that  object,  this  court  now 
interferes,  being  well  satisfied  the  verdict  is  against  the  great  pre* 
ponderance  of  the  evidence,  and  is  a  perversion  of  justice. 

The  judgment  is  reversed. 

THE  CHICAGO  &  NORTHWESTERN   RAILWAY 

CO.  V.  GOSS.  (0 

Supreme  Court y  Illinois ^  September ,  1874. 
[Reported  in  73  111.    394.] 

ATTEMPTING  TO  CROSS  OVER  FREIGHT  TRAIN  TO  REACH 
PASSENGER  TRAIN  IS  NEGLIGENCE.— Where  a  person  wishing 
to  reach  a  passenger  train  attempts  to  cross  over  a  freight  train  to  which 
an  engine  is  attached  with  steam  up  and  liable  to  start  at  any  moment, 
and  without  permission  or  notice  to  anyone  in  charge  of  the  train,  and 
whfle  on  the  coupling  of  one  of  the  cars,  the  freight  train  is  suddenly 
started  and  he  is  thrown  down  and  injured,  he  is  guilty  of  negligence 
and  cannot  recover  damages. 

Appeal  from  the  Circuit  Court  of  McHenry  County. 

Action  by  William  Coss  against  the  Chicago  and  Northwest- 
em  Railway  Company.  The  facts  appear  in  the  opinion.  The 
defendant  was  defaulted  in  the  court  below  for  want  of  a  plea. 

I.  Cited  in  C.  &  E.  I.  R.  Co.  v,  Hines,  132  111.  161,  169. 
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The  jury  assessed  the  plaintiffs  damages  at  $3,700.  The  plain- 
tiff remitted  $1,500.  The  defendant,  after  the  assessment  of 
damages,  moved  in  arrest  of  judgment,  which  was  denied,  and 
judgment  rendered  against  the  defendant  for  $2,200,  and  the 
defendant  appealed. 

B.  C.  Cook,  for  appellant. 

Coon  &  Curtis,  for  appellee. 

Walker,  J. — Appellant  raises  a  number  of  questions  on  this 
record,  amongst  which  is  one  that  the  court  below  erred  in  over- 
ruling a  motion  in  arrest  of  judgment,  and  in  support  of  that 
objection  it  is  urged  that  the  declaration  fails  to  show  any  cause 
of  action.  It  contains  the  averment  that  the  company  had  a  pas- 
senger depot  at  Crystal  Lake,  on  its  road,  and  that  appellee  went 
to  the  station  for  the  purpose  of  taking  passage  on  one  of  its 
trains  to  Cary  station ;  that  it  was  the  duty  of  appellant  to  keep 
safe  and  convenient  approaches,  so  that  persons  could  go  safely 
from  the  depot  to  the  passenger  cars,  for  the  purpose  of  taking 
passage  therein,  but  they,  at  the  time  the  passenger  train  was 
about  to  start,  knowingly,  carelessly,  willfully  and  negligently 
blocked  up  and  stopped  all  of  the  public  streets,  approaches  and 
grounds  between  the  depot  and  passenger  train,  by  running  upon 
a  track  between  them  a  long,  large  and  heavy  freight  train  of 
cars,  which  entirely  closed,  blocked  up  and  stopped  all  public 
roads  and  approaches  from  the  depot  to  the  passenger  train,  when 
it  was  its  duty  to  have  kept  such  approaches  open  and  free  to 
persons  going  upon  the  passenger  train;  and  it  let  the  freight 
train  so  stand  until  almost  the  moment  when  the  passenger  train 
started ;  that  it  was  impracticable  and  impossible  for  appellee  to 
go  from  the  depot  to  the  passenger  train  without  passing  over, 
through  or  between  the  cars  in  the  freight  train ;  that  in  order 
that  appellee  might  take  passage  on  the  cars,  he,  with  due  cau- 
tion and  circumspection,  attempted  to  pass  between  the  cars  in 
the  freight  train,  and  to  do  so  it  was  necessary  for  him  to  step 
upon  the  bumpers  or  couplings  of  the  freight  cars,  and  whilst  on 
the  same,  appellant  suddenly,  carelessly  and  negligently,  without 
any  warning  or  notice,  by  ringing  a  bell,  sounding  a  whistle,  or 
otherwise,  started  up  the  train,  and  by  a  violent  and  sudden  jerk 
caused  appellee  to  lose  his  footing  and  to  fall  between  the  freight 
cars  and  the  couplings  or  bumpers,  and  one  of  his  feet  was  thereby 
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greatly  injured,  and  he  suffered  great  pain,  was  put  to  great  ex- 
pense, and  lost  many  months'  time,  etc. 

The  default,  even  if  it  was  regular,  only  amounted  to  a  confes- 
sion of  the  truth  of  the  averments  properly  pleaded.  It  confessed 
no  facts  not  averred,  and  whether  this  declaration  contains  aver- 
ments sufficient  to  sustain  the  verdict,  is  the  question  we  propose 
to  consider. 

Under  the  rule  long  since  announced  and  adhered  to  by  this 
court,  a  party  receiving  injury  must  show  either  that  he  is  himself 
free  from  and  the  defendant  is  guilty  of   negligence,  or  if  the 
plaintiff   is  guilty  of    negligence,  that  it  is  slight,  and  that  of 
defendant   is   gross  or  wanton,  or  the  injury  willfully  inflicted. 
These  are  the  conditions  upon  which  a  party  may  recover  in  such 
a  case.     When  tested  by  these  rules,  does  this  declaration  show  a 
right  of  recovery  by  appellee  ?     That  he,  in  attempting  to  cross 
between  the  cars  of  a  freight  train  to  which  an  engine  with  steam 
up  was  attached,  and  liable  to  start  at  any  moment,  and  without 
permission,  or  notice  to  anyone  in  charge  of  the   train  or  having 
authority   over   it,  was,  we   think,    manifestly    negligence,    and, 
divested  of  all  verbiage,  that  is  what  is  averred  by  this  declara- 
tion.    It  was,  no  doubt,  the  duty  of  the  company,  in  due  time 
before  the  passenger  train  left,  to  clear  the  way,  so  that  appellee 
and  all  other  passengers  could  approach  and  enter  it  with  safety. 
But  a  failure  of  the  company  to  perform  their  duty  did  not  license 
appellee  to  hazard  his  life  to  reach  the  train.     Had  the  passenger 
train  left  before  he  could  approach  it  safely,  and  thus  have  violated 
its  implied  agreement  to  carry  him  on  that  train,  if  he  had  procured 
a  ticket  for  a  passage    thereon,  he  would  have  had   his  action 
against  the  road  for  all  damages  sustained  by  not  carrying  him 
on  that  train,  but  it  conferred  on  him  no  right  to  imperil  his  life 
or  limb. 

In  the  case  of  C.  B.  &  Q.  R.R.  Co.  v,  Dewey,  26  111.  255,  it 
was  said  that  the  deceased  knew  that  an  engine  was  attached, 
with  the  steam  up,  liable  to  move  at  any  moment ;  that  it  was  in 
the  night,  when  the  engineer  or  conductor  would  not  be  likely  to 
see  or  know  of  his  effort  to  pass  between  the  cars ;  that  he  gave 
no  notice  of  his  purpose  to  pass  through,  and  the  officers  had  a 
right  to  suppose  a  prudent  or  reasonable  person  would  not  attempt 
to  pass  at  the  time  or  under  the  circumstances,  and  the  evidence 
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¥ras  that  the  bell  was  rung,  and  the  usual  notice  thus  given  before 
the  train  was  moved.  On  those  facts  the  court  held  that  deceased 
was  guilty  of  negligence.  It  was  also  held,  that  it  was  negligence 
for  the  servants  of  the  road  to  stop  their  freight  train  so  as  to  pre- 
vent passengers  from  going  from  the  depot  to  the  passenger  train; 
that  having  placed  it  there,  it  was  their  duty  to  have  opened  it, 
so  as  to  afford  a  safe  and  easy  passage  to  and  from  the  passenger 
cars.  In  that  case  it  was  held,  that  negligence  of  deceased  was 
not  slight,  as  compared  with  that  of  the  company,  and  recovery 
could  not  be  had. 

In  a  case  like  the  present,  whilst  it  is  not  necessary  that  a  plain- 
tiff should  aver  that  he  was  free  from  all  negligence  or  had  observed 
due  care,  still,  a  declaration  will  be  insufficient  if  it  appear  that  he 
was  guilty  of  negligence  from  the  averments.  In  this  case  it  does 
appear,  from  the  declaration,  that  appellee  was  guilty  of  negli- 
gence, and  from  all  the  averments  we  are  unable  to  say  that  his 
negligence  was  slight  and  that  of  appellant  was  gross,  and,  failing 
to  so  appear,  the  declaration  was  insufficient  to  sustain  the  judg- 
ment. Had  it  averred  negligence  of  appellant  and  not  shown  neg- 
ligence on  his  part,  then  the  declaration  would  have  been  suffi- 
cient The  question  of  his  negligence  would  then  not  arise  until 
the  trial,  and  then  it  would  be  compared  with  that  of  appellant, 
and  if  his  should  be  found  to  be  slight  and  that  of  appellant  gross, 
he  would  be  entitled  to  recover,  otherwise  he  must  fail. 

The  judgment  must  be  reversed  and  the  cause  remanded,  with 
leave  to  amend. 

THE  OHIO  &  MISSISSIPPI  RAILWAY  COMPANY 

V.  STRATTON.  («) 

Supreme  Courts  Illinois^  f^^y   i^TS* 
[Reported  in  78  111.  88.] 

PASSENGER  ALIGHTING  FROM  TRAIN  BEFORE  IT  STOPPED 
AT  STATION  CANNOT  RECOVER  FOR  INJURIES.— Where  a 
father  and  his  son  aged  ten  years  were  passengers  in  a  railway  train,  and 

I.  Cited  in  C.  L  St.  L.   &.  C.  R.  2  Am.  Neg.  Cas.  517;  C.  &  N.   W. 

Co.  V,  Dufrain,  36   111.  App.  352,  2  R*y  Co.  v,  Scates,  90  III.  586,  2  Am. 

Am.  Neg.  Cas.  5 14  ;  L.  N.  A.  &  C  Neg.  Cas.  633 ;  Calumet  Iron,  etc. 

rR'y  Co.  V.  Johnson,  44  IlL  App.  569  Co.  v.  Martin,  115  IlL  358,368. 


Carrier  of  Persons.  603 

when  the  whistle  sounded  for  their  station,  went  out  upon  the  platform, 
and  as  the  train  approached  the  station  went  down  on  the  steps  of  the  car, 
and  being  encumbered  with  baggage,  as  they  stepped  off  the  train,  before 
it  had  stopped,  the  father  was  thrown  on  the  platform  and  the  son 
under  the  wheels  of  the  train  and  received  such  injuries  that  he  lost  both 
legs,  the  railway  company  was  not  liable.  ' 

PASSENGER  ALIGHTING  FROM  MOVING  TRAIN  MUST  BEAR 
THE  CONSEQUENCES.— A  passenger  has  no  right  to  attempt  to  get 
ofiF  a  train  when  in  motion,  and  if  he  undertakes  to  do  so  without  the 
knowledge  or  direction  of  any  employee  of  the  company,  it  is  at  his  peril 
and  he  must  bear  the  consequences,  however  disastrous. 

CARRIER  NOT  RESPONSIBLE  FOR  INJURY  TO  CHILD  WHEN 
PARENT'S  NEGLIGENCE  WAS  PROXIMATE  CAUSE.— The 
negligence  of  a  parent  will  not  excuse  a  carrier  from  using  all  means  in 
its  power  to  prevent  injury  to  a  child,  still  the  carrier  will  not  be  held 
responsible  if  the  negligence  of  the  father  was  the  proximate  cause  of  the 
injury. 

Appeai-  from  the  Circuit  Court  of  Marion  County. 

Action  by  the  appellee,  against  the  appellant,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  caused  by  negli- 
gence on  the  part  of  the  defendant.  The  facts  appear  in  the 
opinion.  The  jury  returned  a  verdict  for  plaintiff  for  $6,ooo, 
upon  which  the  court  rendered  judgment,  overruling  a  motion  by 
the  defendant  for  a  new  trial. 

H.  P.  Buxton,  for  appellant. 

B.  B.  Smith,  and  Crews  &  Haynes,  for  appellee. 

Scott,  Ch,  J. — When  plaintiff  was  injured,  he  was  but  ten 
years  old.  That  was  in  1863.  He  had  just  arrived  from  St.  Louis. 
His  father,  in  whose  care  he  was  while  in  the  city,  desired  to  leave 
for  Salem  by  the  evening  express  train  on  defendant's  road.  That 
train,  it  was  known,  did  not  usually  stop  at  Salem,  but  on  inquiry 
of  the  division  superintendent,  it  was  ascertained  it  would  stop 
that  night.  Accordingly,  he  procured  passage  for  himself  and 
son.  On  their  arrival  at  Salem,  in  attempting  to  leave  the  cars, 
plaintiff  was  in  some  way  thrown  or  fell  under  the  moving  cars, 
and  had  both  legs  so  badly  crushed  they  had  to  be  amputated. 
Soon  after  reaching  his  majority,  plaintiff  commenced  this  action 
to  recover  damages  for  the  injuries  sustained. 

In  the  first  count  of  the  declaration,  it  is  averred,  as  a  ground 
of  liability,  that  plaintiff  being  a  passenger  from  East  St.  Louis 
to  Salem,  defendant  did  not  at  the  latter  station  slacken  the  speed 
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of  its  train  and  stop  a  reasonable  length  of  time  to  enable  plain- 
tiff to  get  off  the  cars  without  injury  to  his  person  ;  that  defendant 
did  not  use  due  care  in  that  regard,  but,  on  arrival  at  Salem 
slackened  the  speed  of  the  train,  thereby  inviting  plaintiff  to  leave 
the  cars,  and  that,  with  the  consent  and  permission  of  defendant, 
plaintiff  did  alight  from  the  cars,  but,  by  means  of  the  rapid  rate 
at  which  the  train  was  moving,  he  was  thrown  violently  upon  the 
platform,  and  thence  underneath  the  moving  cars ;  and  in  the 
second  count  it  is  averred  defendant  did  not  at  Salem  stop  its 
train  a  reasonable  length  of  time  to  allow  plaintiff  to  leave  it  with 
safety,  but  negligently  and  carelessly  suddenly  started  the  train  in 
motion,  whereby  plaintiff  was  violently  thrown  underneath  the 
moving  cars,  and  was  injured. 

It  is  not  jclaimed  any  recovery  can  be  had  on  the  first  count 
The  proof  shows,  and  it  is  not  now  disputed,  the  train  was  stopped 
a  reasonable  time  to  permit  all  persons  to  get  off  with  entire 
safety.  A  number  of  passengers,  among  them  women  and 
children,  did  get  off  at  that  station,  ample  opportunity  being 
allowed  for  that  purpose.  There  can  be  no  pretense  that  that 
branch  of  the  case  has  been  sustained  by  any  testimony  offered. 
The  contest  is  as  to  the  cause  of  action  attempted  to  be  set  up  in 
the  second  count,  viz.;  whether  defendant,  although  it  may  have 
stopped  its  train,  suddenly  started  it  up  again  with  such  violence 
while  plaintiff  was  in  the  act  of  getting  off  as  to  throw  him  upon 
the  platform,  and  from  thence  under  the  cars. 

The  jury  found  the  issues  for  plaintiff,  and  the  principal 
question  is,  whether  the  verdict  can  be  maintained  on  the 
testimony. 

It  will  not  be  necessary  to  remark  on  all  the  instructions  given 
on  behalf  of  plaintiff,  further  than  to  say  many  of  them  are  faulty 
in  the  statements  of  legal  principles  applicable  to  the  case.  The 
case  is  by  far  too  serious  in  its  character  and  too  sad  in  its 
consequences  to  be  decided  on  any  mere  technical  objections  to 
instructions.  We  prefer  to  place  our  decision  on  the  merits  of 
the  case  alone.  The  injury  plaintiff  has  sustained  is  irreparable, 
and,  if  a  recovery  can  be  had  at  all,  the  present  judgment  ought 
to  be  affirmed.  No  measure  of  damages  can  make  full  repara- 
tion. These  considerations  have  induced  a  most  careful  and 
painstaking  investigation  of  the  case  in  all  its  phases.     We  have 
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examined  the  record  with  that  degree  of  care  the  importance  of 
the  case  demands,  and,  however  much  we  may  be  touched  by  the 
inexpressibly  sad  misfortune  of  plaintiff,  we  have  been  unable  to 
discover,  even  under  the  most  favorable  view  of  the  evidence,  any 
tenable  ground  upon  which  to  place  an  affirmance  of  the  judgment 
in  his  favor. 

Plaintiff  was  too  young  to  exercise  any  great  degree  of  care  for 
his  personal  safety.  He  was  largely  controlled  in  his  actions  by 
his  father,  in  whose  care  he  had  been  traveling.  The  arrange- 
ment for  leaving  St.  Louis  on  the  evening  express  train,  that  did 
not  usually  stop  at  Salem,  was  made  by  his  father.  Plaintiff  had 
nothing  to  do  with  the  selection  of  the  train  he  was  to  go  on.  An 
accommodation  was  to  leave  on  the  same  evening,  but  at  a  later 
hour,  which  it  was  known  would  stop  at  all  the  stations,  for  the 
convenience  of  passengers,  but  his  father  chose  for  them  the 
express  train,  and  plaintiff  had  no  choice  in  the  matter. 

Conceding  it  to  be  a  correct  principle,  the  negligence  of  the 
parent  or  other  guardian  having  in  charge  a  child  of  tender  years 
would  not  excuse  the  carrier  from  using  all  the  means  in  its  power 
to  prevent  the  injury,  still,  if  the  negligence  of  the  former  was  the 
proximate  cause  of  injury  to  the  child,  by  unnecessarily  and 
imprudently  exposing  it  to  danger,  the  carrier  upon  no  just  prin- 
ciple can  be  held  responsible.  It  is  not  the  negligence  of  defend- 
ant, but  of  the  party  having  the  control  of  the  child,  and  if  any 
liability  attaches  to  either  party,  it  must  be  to  the  latter.  Never- 
theless, it  is  the  duty  of  defendant  to  make  it  appear  it  was  by  no 
omission  of  duty  on  its  part  the  accident  occurred,  and  that  the 
timely  discharge  of  all  duties  imposed  by  law,  and  the  provident 
care  for  the  safety  of  passengers,  would  not  have  averted  the  dan- 
ger. This  brings  us  to  consider  whether  defendant  in  the  case  at 
bar  has  been  guilty  of  any  negligence  that  tended  to  produce  the 
injury  to  plaintiff,  even  under  the  strictest  rule  of  liability  the  law 
imposes. 

There  is  but  little  conflict  in  the  evidence  as  to  the  principal 
facts — not  more  than  often  occurs  in  the  accounts  given  by  differ- 
ent persons  of  any  casualty  witnessed  by  them.  Both  parties 
agree  plaintiff's  father  was  assured  by  Mr.  Hinckly,  the  division 
superintendent,  the  express  train  would  stop  at  Salem  that  night, 
and  that  this  assurance  was  given  before  he  engaged  passage  for 
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himself  and  son.  At  Odin,  a  number  of  passengers  were  taken 
on  for  Salem,  under  a  like  assurance  from  the  superintendent  the 
train  would  stop  at  that  station.  This  latter  fact  must  have  been 
known  to  plaintiff's  father,  as  the  superintendent  was  in  the  same 
coach  with  him,  and  it  seems  hardly  possible  he  did  not  hear  the 
inquiries  on  that  subject.  It  was  about  dark,  or  perhaps  a  little 
after,  when  the  train  reached  Salem.  As  the  train  was  beings 
checked  up,  passengers  for  that  station  began  to  prepare  to  leave 
the  cars,  when  Hinckly,  in  a  voice  loud  enough  to  be  heard,  and 
was  heard  by  many,  said  to  them,  "  Don't  get  off  till  the  cars 
stop !"  Plaintiff  and  his  father  both  deny  they  heard  this  an- 
nouncement. 

In  his  testimony,  plaintiffs  father  gives  this  account  of  the  acci- 
dent that  befell  his  son  :  When  the  whistle  bounded  for  Salem 
station,  he  and  his  son  went  out  upon  the  platform  of  the  car.  As 
the  train  approached  the  station,  they  went  down  on  the  steps  of 
the  car,  to  be  ready  to  step  off  as  soon  as  the  train  should  stop. 
Plaintiff  was  on  the  lower  step,  and  witness  on  the  one  next  above, 
holding  plaintiff  by  the  hand.  Both  of  them  carried  some  lug- 
gage. Witness  remembers  saying  to  his  son,  not  to  get  off  until 
the  train  stopped.  When  the  car  came  to  the  platform  of  the  sta- 
tion, plaintiff  was  about  to  leave  the  car,  and  the  witness  adds,  as 
to  the  cause  of  the  accident,  the  train  seemed  to  stop  just  as  his 
son  stepped  off,  and  then  Suddenly  started  forward  again,  by  a 
violent  movement,  which  threw  him  upon  the  platform,  and  his 
son  under  the  wheels  of  the  cars.  Substantially  the  same  account 
of  the  immediate  cause  of  the  accident  is  given  by  plaintiff.  No 
doubt  they  believed,  and  do  yet  believe,  the  train  had  come  to  a 
halt  when  plaintiff  stepped  from  the  cars,  but  in  this  they  must 
have  misjudged,  being  misled,  in  all  probability,  by  the  darkness 
of  the  hour.  The  violence  of  the  accident  corroborates  this  theory 
of  the  case.  Witness  says  he  was  thrown  a  complete  somersault 
upon  the  platform  of  the  station  at  the  same  time  his  son  was 
thrown  under  the  wheels  of  the  cars.  This  result  could  not  have 
been  produced  unless  the  train  had  been  in  rapid  motion.  Mani- 
festly, they  were  mistaken  as  to  its  speed,  or  else  they  would  never 
have  taken  the  fatal  step.  Other  passengers  who  got  off  at  that 
station  all  unite  in  saying  the  train  was  stopped  in  the  usual  way, 
and  they  noticed  no  unusual  motion.     No  one  of  all  the  witnesses 
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sworn,  except  plaintiff  and  his  father,  observed  the  fact  testified 
to  by  them,  that  the  train  was  first  stopped  and  then  suddenly 
started  with  great  violence.  The  witness  Andrews  says  that  he  and 
his  mother,  then  58  years  old,  were  standing  up  in  the  car,  wait- 
ing for  the  train  to  stop,  but  experienced  no  sudden  jerk  or  shock. 
A  woman,  with  an  infant  in  her  arms,  was  also  standing  up  in  the 
car,  but  observed  no  unusual  or  violent  motion.  All  other  passen- 
gers  for  Salem  got  off,  when  the  train  stopped,  without  difficulty, 
plenty  of  time  being  given  for  that  purpose.  No  reason  is  shown, 
in  all  this  evidence,  why  plaintiff  and  his  father  could  not  have 
done  the  same  thing,  had  they  observed  due  care  for  their  per- 
sonal safety. 

By  their  voluntary  choice  they  selected  a  most  dangerous  place 
on  the  steps  of  the  car  while  the  train  was  yet  in  motion.  Both 
were  encumbered  with  baggage,  which  would  effectually  prevent 
them  from  holding  onto  anything  to  secure  their  safety.  The 
position  occupied  was  dangerous,  and  was  taken  without  due  care. 
Whether  the  accident  was  produced  by  any  sudden,  violent 
movement  of  the  cars,  caused  by  putting  on  or  letting  off  brakes 
in  the  ordinary  management  of  the  train,  or  whether  they  were 
induced  to  step  off,  under  the  belief  the  train  had  come  to  a  halt, 
when  it  had  not,  it  must  be  attributed  to  their  own  omission  to 
observe  the  usual  precautions,  rather  than  to  any  negligence  on 
the  part  of  defendant.  It  may  have  been  the  impression  of 
plaintiffs  father  the  train  would  stop  at  that  station  but  a  short 
time,  and  that  it  would  be  necessary  to  get  off  very  quick.  But 
this  belief,  however  induced,  could  not  justify  him  in  exposing 
himself  and  son  to  such  great  hazards.  He  had  been  assured  by 
officers  in  charge  of  the  train  it  would  stop  to  let  off  passengers, 
and  he  ought  to  have  relied  on  that  assurance.  Had  he  remained 
in  his  seat  he  could  have  heard  the  announcement,  which  was 
distinctly  heard  by  others:  "Don't  get  off  till  the  cars  stop!" 
which  would  have  put  him  on  his  guard.  , 

Defendant  had  undertaken  to  stop  its  train  at  Salem  to  let 
passengers  get  off,  and  any  violation  of  that  agreement  would 
have  subjected  it  to  damages.  A  passenger  has  no  right  to 
attempt  to  get  off  a  train  when  in  motion,  and  if  he  undertakes  to 
do  so  without  the  knowledge  or  direction  of  any  employee  of  the 
company  it  is  at  his  peril,  and  he   must   bear  the  consequences^ 
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however  disastrous.     111.  Cent  R.R.  Co.   v,  Slatton,  54  III.  13.^; 
Chic.  &  Alton  R.R.  Co.  v.  Randolph,  53  111.  510. 

The  verdict,  in  our  opinion,  is  against  both  the  law  and  the 
evidence,  and  the  judgment  must  be  reversed. 

THE  ILLINOIS  CENTRAL  RAILROAD  COMPANY 

V.  GREEN.  (I) 

Si^eme  Caurty  Illinois^  September^   1875. 
[Reported  in  81  111.  19.] 

CONTRIBUTORY  NEGLIGENCE  IN  GETTING  OFF  TRAIN  AT 
DANGEROUS  PLACE.— Where  a  passenger,  in  the  night,  while 
asleep,  is  carried  beyond  his  station,  and  the  train  stops  upon  an  open 
bridge  to  take  water,  and  he  gets  up,  and  upon  encouragement  of  other 
passengers,  but  not  encouraged  by  anyone  connected  with  the  company, 
steps  off  the  car  and  the  train  gives  a  jerk  which  causes  him  to  (all 
through  the  bridge  and  he  is  injured,  he  is  guilty  of  contributory  neg* 
ligence  and  cannot  recover  damages,  and  the  railroad  company  is  not 
negligent  in  not  notifying  him  not  to  get  off. 

Appeal  from  the  Circuit  Court  of  Cook  County.  The  facts  arc 
stated  in  the  opinion. 

JNO.  N.  Jewett  and  Chas.  T.  Adams,  for  appellant. 

BoNNEY,  Fay  &  Griggs,  for  appellee. 

Sheldon,  J. — ^This  was  an  action  on  the  case,  for  personal 
injury  to  appellee  whilst  a  passenger  on  the  cars  of  appellant 

The  appellee  took  the  cars  of  appellant  at  Odin,  in  this  StatCi 
going  south,  at  about  nine  o'clock  in  the  evening  of  May  23, 
1870.  He  was  going  to  a  place  about  seven  miles  east  of  ML 
Vernon,  and  took  a  ticket  to  Ashley,  which  is  some  five  miles 
north  of  Little  Muddy  Bridge.  The  accident  occurred  in  getting 
off  the  train  at  this  bridge.  There  was  no  station  there,  but  there 
was  a  water  tank,  and  it  was  a  regular  stopping  place  for  supply- 
ing water  to  the  engines,  and  for  no  other  purpose. 

Appellee's  account  of  the  affair  is  substantially  as  follows: 
That  the  conductor  on  the  train  took  his  ticket  between  Odin  and 
Centralia;  that  he  objected  to  the  conductor  taking  his  ticket, 
because  appellee  was  a  stranger  on  the  road,  and  wanted  to  know 

I.  Cited  in  111.  Cent,  R.  Co.  v,  Luti,  84  111.  598,  2  Am.  Neg.  Cas.  613. 
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when  he  arrived  at  Ashley  ;  that  the  conductor  said  to  him,  "give 
yourself  no  uneasiness,  we  always  see  that  our  passengers  are  put 
off  at  their  regular  stations  ;  "  that  they  stopped  at  Centralia,  and 
remained  there  awhile  ;  that  Centralia  is  fourteen  miles  from  Ash- 
Icy  ;  that  he  went  to  sleep,  and  remained  so  until  he  heard  the 
locomotive  whistle  and  the  station  called  out  of  Irvington,  which 
was  seven  and  one-half  miles  from  Ashley ;  that  it  was  four  miles 
from  Irvington  to  Richview ;  that  Irvington  and  Richview  were 
the  only  stations  between  Centralia  and  Ashley ;  that  after  leav- 
ing Irvington  he  went  to  sleep  again  ;  that  he  heard  the  whistle, 
and  no  station  announced,  and  then  when  the  cars  traveled  along 
again  he  supposed  they  were  going  down  grade,  which  he  took  to 
be  a  grade  from  Ashley  to  Richview,  and  he  began  to  think  he 
was  reaching  his  station,  and  he  inquired  if  they  were  coming  to 
Ashley,  and  the  response  was  by  passengers  on  the  cars,  that  they 
had  passed  Ashley  and  were  coming  to  the  next  station ;  that 
when  the  cars  became  about  still  he  stood  up  at  his  seat  and 
looked  back  and  asked  the  passengers  if  they  saw  anything  of 
the  conductor  on  the  car,  and  they  remarked  they  did  not ;  that 
he  felt  that  he  had  been  neglected,  and  went  to  the  door  and 
finding  it  unlocked,  turned  around  and  said,  "  Gentlemen,  this  is 
right,  I  suppose,"  and  being  answered  in  the  affirmative,  he  then 
opened  the  door  and  went  out  on  the  platform  ;  a  light  was  shining 
on  the  platform,  but  there  was  no  brakeman  there ;  that  he  put 
out  his  foot  to  reach  the  platform,  if  he  could,  and  there  being  no 
platform  as  he  expected,  it  gave  him  a  jerk  and  pulled  both  feet 
off  the  car,  and  left  him  hanging  by  one  hand ;  his  weight  pulled 
him  loose,  and  he  fell  and  received  the  injury  ;  that  it  was  between 
10  and  1 1  o'clock  at  night  when  he  arrived  at  Little  Muddy 
Bridge,  and  was  quite  dark.  In  falling,  appellee  did  not  strike 
anything  till  he  struck  the  ground  under  the  bridge,  a  distance  of 
some  thirty  feet.  He  said  he  knew  he  was  not  at  Ashley  before 
he  went  out  of  the  car. 

There  was  further  testimony  that  the  train,  at  the  time,  between 
Odin  and  Centralia,  was  under  the  charge  of  conductor  Oilman. 
Gilman  testified  that  he  could  not  remember  having  any  con- 
versation with  any  passenger  on  that  train,  and  says,  if  a  passen- 
ger got  on  at  Odin  with  a  ticket  for  Ashley,  he  would  punch  the 
ticket  and  hand  it  back.  The  train,  at  Centralia,  was  handed 
Vol.  II.— 39 
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over  by  Gilman  to  conductor  Morgan,  who  says  that  the  train 
consisted  of  a  sleeping  coach,  a  ladies'  car,  a  gentlemen's  car,  a 
second-class  and  baggage  car  combined,  and  an  express  car.     On 
leaving  Centralia,  he  says,  he  went  through  the  train  and  took 
up  all  tickets  to  local  points,  as  far  south  as  DuQuoin.     The  train 
was  large,  and  stopped  at  all  regular  stations     The  stations  were 
called.     That  is  the  brakeman's  business,  although  he  did  it  also. 
That  night,  one  brakeman  was  stationed  between  the  sleeping 
coach  and  ladies'  car.     He  would  call  the  stations  on  both  of 
these  cars.     The  other  brakeman  was  between  the  baggage  car 
and  the  next  car  to  it — ^the  gentlemen's  car.     Thus  located,  all 
the  brakes  of  the  four  cars  were  under  the  control  of  the  two 
brakemen.     The  train  stopped  at  Little  Muddy  Creek  that  night 
to  take  water.     The  bridge  is  for  trains  to  pass  on.     The  train 
stands  partly  on  the  bridge  while  they  take  water.     No  station 
there,  and  no  platform.     Bridge  never  used  except  for  cars.     No 
light  there  that  night  when  the  train  stopped.     Several  passen- 
gers got  off  at  Ashley  that  night,  among  them  women  and  chil- 
dren, and  were  attended  to  by  the  conductor.     That  the  general 
custom  of  railroads  is,  to  notify  passengers  of  the  stations  by 
calling  out  the  names  of  the  stations  as  they  are  reached. 

Thos.  Winters  was  the  brakeman  stationed  that  night  between 
the  baggage  car  and  the  gentlemen's  car.  He  testifies  that  he 
called  the  station  as  the  train  arrived  at  Ashley,  on  the  night  of 
the  accident.  He  remembers  it  from  the  fact  that  Morgan,  the 
conductor,  the  next  day  asked  him  if  he  had  called  that  station, 
and  he  then  remembered  that  he  had. 

A  Mr.  Turlay,  of  Centralia,  who  was  on  the  train,  states  that 
he  saw  a  passenger  get  up  and  walk  out  of  the  rear  door  of  the 
car  at  Little  Muddy  Bridge,  and  he  supposed  that  he  was  going 
into  the  ladies'  car  on  account  of  the  annoyance  occasioned  to 
him  by  the  conversation  of  a  party  of  four  persons  who  were 
sitting  opposite  to  him,  Mr.  Turlay  being  one  of  the  number; 
that  the  man  never  asked  any  question  of  anyone,  so  far  as  he 
heard. 

We  are  of  opinion  the  evidence  in  this  case  discloses  no  cause 
of  action. 

It  is  said  there  was  negligence  in  carrying  the  appellee  past  his 

station. 


Carrier  of  Persons.  611 

Conceding  all  that  is  claimed  in  that  respect,  appellee  would 
not,  for  such  cause,  be  justified  in  jumping  ofF  the  train,  or  other- 
wise needlessly  exposing  himself  to  injury,  and  then  claim  liabil- 
ity of  appellant  for  the  injury  he  might  receive  in  consequence. 
The  injury  here  received  had  no  proper  connection  with  being 
carried  past  a  destined  station ;  and  for  such  act,  appellant  cannot 
be  held  responsible  for  any  such  remote  and  unnatural  consequence 
thereof  as  the  injury  here  sued  for. 

It  is  then  insisted  that  the  stoppage  of  a  passenger  car  at  such 
a  place  as  the  one  in  question,  without  some  precaution  to  notify 
passengers  of  danger,  was  an  act  of  gross  negligence. 

But  why  notify  passengers  of  danger  ?  It  was  a  stopping  place 
for  getting  water,  not  for  passengers.  The  bridge  was  intended 
solely  for  the  passage  of  cars,  not  for  the  alighting  of  passengers 
upon  it.  The  place  for  the  passenger,  here,  was  inside,  not  out- 
side of  the  car.  The  train,  and  the  appellee  in  his  proper  place 
inside  the  car,  were  as  safe  upon  the  bridge  as  they  would  have 
been  anywhere  away  from  it.  The  fact  that  the  cars  were  upon 
the  bridge  involved  no  danger  or  risk  to  the  passenger,  so  long  as 
he  remained  in  his  right  place,  within  the  car. 

There  was  a  right  to  presume  that  the  passenger  would  keep  in 
his  place  inside  the  car.  It  was  not  to  be  anticipated  that  he 
would  be  getting  off  the  car  where  he  had  no  business  to  do  so, 
and  that- there  was  any  necessity  for  providing  against  it. 

It  cannot  be  said  that  there  was  any  invitation  to  appellee  to 
alight  where  he  did.  The  mere  stopping  of  the  train  is  not  to  be 
so  regarded. 

It  may  be  inferred  from  appellee's  testimony  that  he  heard  the 
whistle  at  the  bridge.  If  so,  it  was  not  a  signal  of  approach  to  a 
station.  The  testimony  of  the  conductor  on  that  head  was: 
"  They  (brakemen)  know  where  the  tank  is,  and  the  engineer  does 
not  whistle  in  coming  to  it,  with  the  exception  that  once  in  a 
while,  when  the  engineer  sees  the  train  is  going  by  the  tank,  he 
will  then  give  a  little  toot — whistle  down  brakes;  don't  know 
whether  he  whistled  that  night  or  not.  There  is  a  fixed  whistle 
for  down  brakes,  one  short  whistle,  and  is  used  on  all  portions  of 
the  line.  They  use  the  same  whistle  when  they  want  to  stop, 
except  at  regular  stations  they  whistle  a  long  whistle,  and  don't 
whistle  any  stop  whistle  at  all.     This  short  toot  is  used  to  apply 
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the  brakes  between  stations  where  there  is  danger,  when  you  want 
the  train  to  stop  at  an  irregular  place  where  there  is  danger  or 
anything  on  the  track,  but  in  stopping  regularly  we  don't  use  that 
at  aU." 

Appellee  testified  that  he  was  accustomed  to  travel  on  railways. 
He  was  not  justified  in  taking  the  whistle  as  notice  of  approach- 
ing a  station.  Any  encouragement  to  get  off,  which,  according 
to  his  testimony,  he  might  have  received  from  any  passenger,  of 
course,  is  not  to  be  imputed  to  the  company  as  in  any  way  its 
act  Appellee  getting  off  the  car  where  he  did  was  an  entirely 
uncalled  for  and  voluntary  act  of  his  own,  uninvited  and  unen- 
couraged  by  anyone  in  the  management  of  the  train,  and  he  took 
the  risk  of  the  consequences.  The  act  of  thus  getting  off  in  the 
darkness  of  night  at  an  unknown  and  dangerous  place  was  one  of 
gross  carelessness,  whereby  appellee  exposed  himself  to  the  injury 
which  he  received.  The  harm  which  one  brings  upon  himself  he 
is  to  be  considered  as  not  having  received.  So  far  as  his  rela- 
tions to  others  are  concerned,  such  harm  is  uncaused.  Chic.  & 
Alton  R.R.  Co.  v,  Becker,  76  111.  31. 

Had  appellee  used  ordinary  prudence  the  casualty  would  not 
have  happened.  Having  failed  in  this,  the  company  ought  not  to 
be  liable.  Chic.  &  N.  W.  R.R.  Co.  v,  Sweeney,  52  IlL  331 ;  and 
see  Chic.  &  Alton  R.R.  Co.  v.  Gretzner,  46  Id.  75 ;  C.  B.  &  Q. 
R.R.  Co.  V.  Van  Patten,  64  Id.  51 1 ;  Chicago,  R.  I.  &  P.  R.R.  Co. 
V,  Bell,  70  Id.  103 ;  Todd  v.  Old  Colony,  etc.  R.R.  Co.,  3  Allen, 
18;  Louisville  &  N.  R.R.  Co.  v.  Sickings,  5  Bush,  i  ;  Pitts.  &  C 
R.R.  Co.  V.  Andrews,  39  Md.  329;  2  Redf.  Am.  R'y  Cas.  552, 
in  note  to  McClurg's  case ;  Ind.  etc.  R.R.  Co.  v.  Rutherford,  29 
Ind.  82. 

It  is  a  requisite  to  the  liability  of  a  railway  company,  as  a  pas- 
senger carrier,  that  the  passenger  should  not  have  been  guilty  of 
any  want  of  ordinary  care  and  prudence  which  directly  con- 
tributed to  the  injury.     2  Redf.  R'ys,  224,  236. 

The  judgment  must  be  reversed,  there  being  no  cause  of  action 
under  the  evidence. 
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ILLINOIS  CENTRAL  RAILROAD  CO.  V.  LUTZ.  (i) 

Supreme  Courts  Illinois^  January^   1877. 
[Reported  in  84  111.  598.] 

PASSENGER  GOING  ON  STEPS  OF  MOVING  TRAIN  AND  IN- 
JURED CANNOT  RECOVER  DAMAGES.— Where  it  appeared  that 
on  a  dark  and  rain>  night,  when  his  station  was  announced,  a  passenger 
went  out  on  the  platform  of  the  car,  and  seeing  that  the  train  was  going 
hy  the  station,  he  stepped  down  on  the  steps,  and  just  then  the  conductor 
said  ''Don't  jump  "  and  reached  for  the  bell-rope,  and  the  passenger  either 
slipped  and  fell  off  in  attempting  to  return,  or  attempted  to  jump  off  and 
was  injured,  in  either  case  he  could  not  recover  damages. 

Appeal  from  the  Circuit  Court  of  Cumberland  County.  The 
facts  appear  in  the  opinion. 

George  W.  Wall,  for  appellant. 

Sh«*ldoii,  Ch.  •!  — The  appellant  asks  that  the  judgment  be 
reversed  because  there  is  no  evidence  to  sustain  it. 

The  accident  in  question  occurred  on  the  night  of  the  31st  of 
July,  1875.  The  night  was  dark  and  rainy,  and  the  rails  of  the 
road  slippery.  The  destined  station  of  the  plaintiff  was  Neoga. 
His  own  account  of  the  affair  is,  that  when  the*  station  was 
announced,  he  started  out  on  the  platform  and  saw  that  the  train 
was  passing  the  station  house  without  stopping  ;  that  he  stepped 
down  on  the  steps ;  could  not  say  which  step  he  was  on  ;  had  hold 
of  the  railing;  that  the  conductor  came  out  just  then  and  said, 
"  Don't  jump ;  "  that  he  replied  he  would  not,  and  was  just  then 
in  the  act  of  turning  to  go  back ;  that  the  conductor  reached  up 
at  the  bell-cord  to  stop  the  train,  as  he  supposed,  and  then  some- 
thing struck  plaintiff  and  knocked  him  off;  that  he  did  not  know 
what  it  was  that  hit  him ;  that  nobody  touched  him,  nor  did 
he  see  anything  that  did ;  when  he  came  to,  he  found  himself  in 
the  act  of  getting  up  from  the  ground,  and  just  about  then  the 
conductor  came  to  him  and  helped  him  up  ;  that  he  stepped  for- 
ward, and  the  conductor  said,  "  Look  out,  you  will  step  in  the 
cattle  guard,"  and  then  he  noticed  that  he  was  just  south  of  the 
cattle  guard — the  first  cattle  guard  south  of  Neoga  station ;  the 
train  backed  up  over  the  cattle  guard,  and  stopped  not  far  from 
the  switch. 

I.  Cited  in  Calumet  Iron,  etc.  Co.  v,  Martin,  115  IlL  358,  368. 
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The  physician  who  examined  plaintiff  carefully  the  day  after 
he  was  hurt,  testifies  that  he  could  not  find  any  abrasion  or  dis- 
coloration upon  his  person.  It  is  quite  apparent  that  he  could 
not  have  been  struck  by  any  portion  of  the  fence  of  the  cattle 
guard.  Actual  measurement  shows  it  to  have  been  impossible 
unless  his  person  was  projecting  beyond  the  cars.  The  train 
backed  over  the  cattle  guard — ^no  obstruction  was  noticed  by  the 
conductor  or  the  brakeman,  nor  was  an3rthing  seen  by  them,  as 
well  as  by  the  plaintiff,  which  could  have  struck  him  while  he 
was  on  the  cars.  Any  stationary  object  near  the  track  that  could 
have  touched  him  would  have  necessarily  touched  the  cars,  but 
there  was  no  sign  of  any  such  thing. 

The  probability  is,  that  in  turning  about  to  come  back  into  the 
car  he  slipped  and  fell  off,  or,  if  not,  he  must  have  attempted  to 
jump  off,  and  in  doing  so  received  the  injury.  In  either  case,  he 
could  not  recover  damages  for  the  injury,  because  it  would  have 
been  the  result  of  his  own  want  of  ordinary  care.  If  he  was  in 
danger  of  being  carried  past  his  station,  he  would  not  have  been 
justified  in  getting  off  while  the  train  was  in  motion,  or  in  impru- 
dently exposing  himself  to  danger.  111.  Cent  R.R.  Co.  v.  Able, 
59  111.  131 ;  III.  Cent  R.R.  Co.  v.  Green,  81  111.  19. 

Regarding  the  verdict  as  entirely  unsupported  by  the  evidence, 
the  judgment  is  reversed. 

DOUGHERTY  v.  THE  CHICAGO,  BURLINGTON 
d  QUINCY  RAILROAD  COMPANY.  (0 

Supreme  Courts  Illituns^  September^  1877. 
[Reported  in  86  111.  467.] 

* 

PASSENGER  JUMPING  FROM  TRAIN  THAT  FAILED  TO  STOP 
AT  STATION. — If  a  passenger  is  carried  past  his  station,  the  train  fail- 
ing to  stop  there,  and  he  jumps  from  the  train  some  three  miles  beyond 
while  it  is  running  at  the  rate  of  fifteen  miles  an  hour  and  is  injured,  he 
cannot  recover  from  the  company. 

Appeal  from  the  Circuit  Court  of  Warren  County.  The  facts 
are  stated  in  the  opinion. 

1.  Cited  in  C.  I.  St.  L.  &  C.  R.      v,  Amol,  144  III.  361,  2  Am.  Neg. 
Co.  V.  Dufrain,  36  111.  App.  352,  2      Gas.  694. 
Am.  Neg.  Cas.  514;  C.  &  A.  R.  Co. 
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Stewart  &  Phelps,  for  appellant. 

J.  M.  Walker,  for  appellee. 

CraigTy  J, — ^This  action  was  instituted  to  recover  damages  for 
personal  injuries. 

Appellant,  on  July  3,  1874,  at  Mt  Pleasant,  Iowa,  procured  a 
ticket  for  Cameron,  Illinois,  and  took  passage  on  a  regular  pas- 
senger train  for  that  place.  At  Burlington  he  left  the  passenger 
train,  and  for  some  reason  took  a  freight  train  which  had  a  caboose 
car  attached.  Appellant,  as  appears,  desired  to  go  to  the  house 
of  a  friend  who  resided  about  three  miles  east  of  Cameron,  near 
the  track  of  the  railroad.  Between  Kirkwood  and  Monmouth  he 
attempted  to  make  an  arrangement  with  the  conductor  to  have 
the  train  stop  on  a  curve  in  the  road  near  the  house  of  his  friend, 
three  miles  east  of  Cameron,  but  was  informed  by  the  conductor 
it  was  against  the  rules  of  the  company.  After  some  conversa- 
tion on  the  subject,  the  conductor  told  appellant  to  give  the  brake- 
man  a  quarter  of  a  dollar  and  he  would  have  the  engineer  stop. 
Appellant  informed  the  brakeman  what  the  conductor  had  said, 
and  gave  him  the  money,  who  said  he  "would  see  about  it." 
Before  reaching  Cameron,  however,  appellant  was  notified,  both 
by  the  conductor  and  brakeman,  that  the  train  would  not  stop  at 
the  curve,  and  the  money  was  tendered  back  to  him.  There  is  a 
conflict  in  the  evidence  in  regard  to  whether  the  train  actually 
stopped  at  Cameron.  Some  of  the  witnesses  say  it  did,  while 
others  testify  the  other  way.  But  be  that  as  it  may,  it  is  clear 
the  train  either  stopped  or  ran  so  slow  that  passengers  could  get 
off  or  on  the  train,  and  one  passenger  left  the  train  at  this  station. 
We  do  not,  however,  regard  this  disputed  question  of  fact  as 
material,  as  appellant  did  not  desire  to  get  off  the  train  at  Cam- 
eron, and  made  no  attempt  to  do  so.  The  whole  evidence  points 
to  the  conclusion  that  he  expected  to  leave  the  train  at  the  curve. 
When  the  train  reached  the  curve  it  was  running  at  the  rate  of 
from  fifteen  to  eighteen  miles  an  hour.  Those  in  charge  of  the 
train  did  neither  stop  nor  slacken  its  speed.  Appellant  testified 
the  conductor  told  him  he  had  better  get  off,  but  this  is  denied  by 
the  conductor ;  and  upon  this  point  there  is  a  direct  and  positive 
conflict  in  the  evidence,  and  the  verdict  of  the  jury  against  appel- 
lant must  be  held  conclusive.  He  did,  however,  jump  from  the 
train,  and  was  injured. 
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It  is  first  contended  by  appellant  that  it  was  gross  negligence 
on  the  part  of  the  company  to  fail  to  stop  the  train  a  sufficient 
time  to  allow  him  to  get  off  at  Cameron.  Suppose  that  be  true, 
such  fact  afforded  no  excuse  for  the  appellant  to  leap  from  the 
train  three  miles  from  the  station  when  it  was  running  at  the  rate 
of  fifteen  miles  an  hour.  If  he  was  carried  beyond  Cameron  for 
the  reason  the  train  did  not  stop,  it  was  his  plain  duty  to  remain 
on  the  train  until  such  time  as  he  could  leave  with  safety,  and 
then  bring  an  action  against  the  company  for  such  damages  as  he 
sustained  on  account  of  the  failure  of  the  railroad  company  to 
stop  its  train  at  the  station  where  it  had  contracted  to  leave  him. 
The  fact  that  the  company  failed  to  stop  at  Cameron,  if  it  be  a 
fact,  is  no  excuse  for  the  conduct  of  appellant  in  leaping  from  the 
train.  And  where  an  injury  has  been  received  by  the  reckless 
act  of  a  passenger  in  an  attempt  to  leave  the  train  when  in 
motion,  no  recovery  can  be  had,  although  the  company  may  have 
disregarded  a  duty  imposed  by  law  in  failing  to  stop  at  the 
station.  Shear.  &  Redf.  on  Neg.  341;  Jefferson ville  R.R.  Co. 
V,  Swift,  22  Ind.  450;  Penn.  R.R.  Co.  v,  Chappel,  23  Pa.  St  147. 

If  we  are  correct  in  this  view  of  the  question,  it  follows  appel- 
lant cannot  complain  of  the  modification  of  his  first  instruction,  as 
it  was  more  favorable  to  him  than  the  law  would  justify,  even 
after  the  court's  modification. 

It  is  also  contended  the  court  erred  in  giving  appellee's  twelfth 
instruction,  as  follows  : 

"The  jury  are  instructed  that  if  they  believe,  from  the  evidence 
in  this  case,  that  the  proximate  or  immediate  cause  of  the  injuries 
that  it  appears,  from  the  evidence  in  this  case,  the  plaintiff 
sustained  on  the  3d  of  July,  1874,  ^^  ^^^  jumping  from  the 
defendant's  train  while  it  was  in  motion,  then  the  jury  are 
instructed  that  he  cannot  recover  in  this  case,  if  they  believe, 
from  the  evidence,  that  he,  by  the  exercise  of  ordinary  care  and 
prudence,  could  have  avoided  alighting  from  the  train  and 
receiving  the  injuries  complained  of." 

The  object  of  the  instruction  doubtless  was  to  meet  the  position 
of  appellant,  assumed  before  the  jury,  that  the  failure  of  the 
company  to  stop  the  train  at  Cameron  was  gross  negligrence,  and 
the  cause  which  led  to  the  injury  sustained.  For  this  purpose 
the   instruction   may  have   been  proper.     It   could  not,  in  a^y 
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event,  mislead  the  jury.  Had  this  been  an  action  to  recover 
damages  because  the  company  had  carried  a  passenger  beyond 
the  station  where  he  had  paid  the  company  to  carry  him,  then  the 
fact  of  the  company's  failure  to  stop  at  the  station  might  be 
regarded  an  important  element  in  the  case;  but  in  this  case  we 
do  not  regard  it  of  controlling  importance.  Under  the  evidence, 
as  given  to  the  jury,  we  perceive  no  ground  upon  which  appellant 
could  recover.  The  judgment  of  the  circuit  court  will,  therefore, 
be  affirmed. 
Judgment  affirmed.  • 

THE    KEOKUK    NORTHERN    LINE    PACKET 

COMPANY  V.  TRUE.   (0 

Supreme  Court ^  Illinois y  January^  1878. 

[Reported  in  88  111.  608.  ] 

UABILITY  OF  STEAMBOAT  COMPANY  FOR  INJURIES  TO  PAS- 
SENGER GOING  OFF  BOAT.— Where  it  appeared  that  a  steamboat 
arrived  at  one  of  its  stopping  places  and  was  to  remain  two  hours,  and 
two  stagings  were  put  out  side  by  side,  on  one  of  which  employees  of  the 
boat  carried  coal  in  boxes  on  board  of  the  boat  and  returned  to  the  shore 
on  the  other  staging  with  empty  boxes,  and  a  passenger,  after  watching 
the  procedure,  attempted  to  follow  two  employees  who  were  going  ashore 
with  empty  boxes  on  the  staging  so  used,  and  was  struck  by  a  loaded 
box  of  coal  in  the  hands  of  two  other  employees,  who,  instead  of  using 
the  staging  previously  used,  crossed  to  the  staging  upon  which  the  pas- 
senger was,  and  the  passenger  was  injured,  the  company  is  liable. 

PASSENGER  ON  STEAMBOAT  NOT  NEGLIGENT  IN  GOING 
ASHORE  AT  A  LANDING  NOT  HIS  DESTINATION.— A  pas- 
senger on  a  steamboat  that  b  to  remain  at  one  of  its  landings  for  two 
hours,  is  not  compelled  to  remain  on  board  until  his  destination  is 
reached,  but  may  go  ashore,  and  if  while  attempting  to  do  so  he  is  injured 
through  the  carelessness  of  employees  of  the  steamboat  he  may  recover 
damages  from  the  steamboat  company. 

Appeal  from  the  Circuit  Court  of  Adams  County. 

Action  brought  by  Abner  True  against  the  Keokuk  Northern 
Line  Packet  Company.  Instructions  numbered  4  and  4^,  given 
for  the  plaintiff,  are  as  follows : 

"4.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 

I.  Cited  in  C   &  A.  R.  Co.  v.  Byrum,  153  111.  131,  2  Am.  Neg.  Cas.  719. 
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a  passenger  on  the  defendant's  boat  at  the  time  of  the  alleged 
injury,  then  it  was  the  duty  of  the  defendant,  by  its  officers  and 
employees,  to  use  the  utmost  practicable  care  and  diligence  to 
carry  the  plaintiff  safely  and  securely  to  his  destination,  and  said 
company  was  also  bound  to  use  all  reasonably  practicable  care  and 
diligence  to  maintain  among  the  crew  of  said  boat,  including  the 
deck  hands  and  roustabouts,  such  a  degree  of  order  and  discipline 
as  might  be  requisite  for  the  personal  safety  and  security  of  the 
plaintiff  and  other  passengers  who  might  be  traveling  on  said 
boat ;  and  said  company  was  also  bound  to  have  due  supervision 
and  control  over  the  crew  of  said  boat  by  its  proper  officers." 

"4j^.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
was  guilty  of  negligence  as  charged  in  the  declaration,  then  it 
makes  no  difference,  as  to  the  responsibility  of  the  defendant, 
whether  such  negligence  appears  and  is  proved  by  the  testimony 
on  the  part  of  the  plaintiff,  or  by  the  testimony  of  the  defendant's 
own  witnesses." 

William  W.  Berry  and  James  H.  Davidson,  for  appellant 

Wheat  &  Marcy,  for  appellee. 

Gi*alg^,  J, —  This  was  an  action  brought  by  Abner  True,  in  the 
Circuit  Court  of  Adams  County,  against  The  Keokuk  Northern 
Line  Packet  Company,  to  recover  damages  for  a  personal  injury, 
a  fracture  of  the  neck  of  the  left  femur,  caused,  as  claimed  by  the 
plaintiff,  from  the  carelessness  of  the  servants  and  employees  of 
the  company.  A  trial  of  the  cause  before  a  jury  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  $3,600.  The  court  overruled  a 
motion  for  a  new  trial  and  rendered  judgment  upon  the  verdict 
The  defendant  appealed,  and  in  the  argument  a  reversal  of  the 
judgment  is  claimed,  on  the  ground  that  the  evidence  does  not 
sustain  the  verdict,  and  the  court  erred  in  giving  certain  instruc- 
tions for  the  plaintiff  and  refusing  others  asked  by  the  defendant 
Other  questions  have  been  argued,  but  these  are  mainly  relied 
upon. 

It  appears  from  the  evidence  that  on  the  25th  day  of  Novem- 
ber, 1875,  appellee  took  passage  at  Canton,  a  town  on  the  Missis- 
sippi River,  above  Quincy,  for  Falmouth,  a  town  on  the  river 
below,  on  the  steamboat  Alex.  Mitchell,  a  regular  packet,  belong- 
ing to  and  run  by  appellant  on  the  river  between  St  Louis  and 
Keokuk.     He  paid  his  fare  and  secured  a  ticket  as  a  passenger 
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on  the  boat.  The  boat  arrived  at  Quincy  between  lo  and  1 1 
o  clock  in  the  forenoon  of  the  next  day,  and  was  landed  above 
the  wharf  boat,  and  near  the  coal  yard ;  both  stagings  of  the  boat 
were  put  out  side  by  side  and  close  to  each  other,  one  end  rest- 
ing on  the  shore  and  the  other  over  the  bow  of  the  boat.  Appellee 
having  been  informed  by  the  captain  of  the  boat  that  the  boat 
would  not  leave  for  two  hours,  and .  having  some  business  in  the 
city  of  Quincy,  he  undertook  to  leave  the  boat  and  go  ashore, 
and  while  in  the  act  of  passing  over  the  staging  leading  to  the 
shore,  he  was  struck  by  a  coal  box,  in  the  hands  of  two  of  the 
employees  of  the  boat,  in  which  they  were  carrying  coal  from  the 
shore  upon  the  boat,  and  injured. 

Thus  far  there  seems  to  be  no  material  conflict  in  the  evidence, 
but  in  regard  to  the  details  of  the  accident,  and  in  reference  to 
who  was  in  fault,  there  is  a  clear  and  decided  conflict  in  the  tes- 
timony. At  the  time  the  accident  occurred  there  were  no  pas- 
sengers on  the  boat  but  appellee,  and  he  was  the  only  witness  in 
his  own  behalf  in  regard  to  the  circumstances  and  manner  in 
which  he  received  the  injury.  The  substance  of  his  evidence  was 
that  at  about  1 1  o'clock  the  captain  of  the  boat  informed  him 
the  boat  would  not  leave  until  i  o'clock,  and  as  he  desired  to  go 
into  the  city  to  buy  a  carriage,  he  left  the  cabin  of  the  boat  and 
went  down  the  steps  to  the  lower  deck,  and  there  stopped  and 
looked  to  see  how  the  men  carrying  coal  were  going  on  and  off 
the  boat.  He  saw  two  men  coming  on  the  boat  with  a  loaded 
box  of  coal  on  the  **  forward  staging,"  and  two  going  off  the  boat 
with  an  empty  box  on  the  "after  staging."  The  stages  were  side 
by  side,  and  he  started  to  follow  the  two  men  with  the  empty  box, 
who  were  passing  from  the  boat  on  the  **  after  staging."  He  had 
only  gone  a  few  feet  when  the  men  with  the  loaded  box,  crossing 
over  from  the  "forward  staging"  to  the  "after  staging,"  ran 
against  him,  the  handle  of  the  loaded  coal  box  striking  his  hip, 
knocking  him  down. 

If  the  account  given  by  appellee  of  the  transaction  be  the  cor- 
rect one,  the  judgment  may  be  sustained.  Appellee  did  not  reck- 
lessly rush  into  danger.  Before  attempting  to  leave  the  boat  he 
stopped  and  looked,  and  saw,  from  the  manner  in  which  the 
employees  were  coming  upon  and  going  from  the  boat,  that  he 
would  meet  no  obstruction  in  passing  along  the  "after  staging." 
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He  had  no  reason  to  believe  that  the  men  with  the  loaded  box 
would  cross  over  from  the  forward  staging  to  the  after  staging. 
No  necessity  existed  for  such  conduct  on  their  part,  nor  has  any 
reason  been  shown  why  they  did  so.     The  passageway  for  appel- 
lee to  leave  the  boat,  so  far  as  could  be  seen  or  anticipated,  was 
clear,  and  from  the  manner  in  which  appellee  saw  the  men  carry- 
ing coal  on  the  boat,  and  from  the  manner  they  were  leaving  the 
boat  after  the  coal  was  unloaded,  he  had  the  right  to  suppose  it 
was  safe  to  leave  the  boat  over  the  "  after  staging."      But,  it  is 
insisted,  it  was  the  duty  of  appellee  to  remain   in  the  cabin,  and 
he  had  no  right  to  leave  the  cabin  of  the  boat  until  he  reached 
his  place  of  destination.     We  do  not  regard  this  position  as  ten- 
able ;  the  boat  was  not    expected  to  leave  the   landing   for  two 
hours,  and  it  would  be  unreasonable  to  hold  that  a  passenger  was 
compelled  during  all  that  time  to  remain  in  the  cabin.     Upon  the 
landing  of  a  boat,  one  object  of  putting  out  the  staging  is  to  afford 
persons  interested  an  opportunity  to  pass  to  and  from  the  boat, 
and  we  are  not  aware    that   appellant  had  any  rule  or  regula- 
tion requiring  passengers  to  remain  in  the  cabin  under  the  penalty 
of  being  run  over  by  a  "  roustabout,"  and  if  they  had,  we  are  not 
prepared  to  hold  that  such  a  rule  or  regulation  would  be  reason- 
able or  obligatory  upon  a  passenger. 

The  appellant,  however,  claims  that  the  testimony  of  appellee 
is  overcome  by  that  introduced  by  it,  and  hence  the  testimony 
preponderates  against  the  verdict.  Five  witnesses  were  introduced 
by  appellant,  in  relation  to  the  accident — Wright,  Bingham, 
Banks,  West  and  Stewart — most  of  whom  claimed  to  know  the 
facts  in  regard  to  the  accident,  and  in  the  main  they  agree  in 
saying  that  the  men  with  the  loaded  box  did  not  cross  over  from 
the  forward  to  the  "  after  staging,"  but  they  were  carrying  in  the 
coal  on  the  "aft  staging,"  and  going  off  with  empty  boxes  on  the 
forward  staging ;  that  the  men  came  in  on  a  fast  walk  or  trot, 
and  when  appellee  was  met  on  the  staging  they  could  not  stop. 

If  the  testimony  of  these  witnesses  be  true,  we  do  not  think  the 
appellee  ought  to  recover,  but  it  is  apparent  the  jury  did  not 
regard  their  evidence  as  being  entitled  to  a  high  degree  of  credit 
Of  these  witnesses  it  appears  that  four  of  them,  Wright,  Bing- 
ham, Banks  and  West,  were  colored  men.  Wright  and  Bingham 
were    "roustabouts,"    who   were   carrying   the    coal   box    when 
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appellee  was  struck.  Banks  was  not  in  the  employ  of  appellant 
at  that  time,  but  his  only  business  was  to  run  on  a  boat,  some- 
times as  a  fireman  and  at  other  times  as  a  "roustabout/'  West 
was  one  of  the  porters  on  the  boat,  and  Stewart  kept  a  boat- 
store  and  furnished  groceries  and  provisions  for  the  boat.  They 
all  resided  in  Quincy  except  West,  who  resided  in  St.  Louis. 

It  is  true  that  no  evidence  was  introduced  to  impeach  the 
reputation  of  these  witnesses  for  truth  and  veracity,  yet,  with  the 
exception  of  Mr.  Stewart,  from  their  own  statements  it  is  appari- 
ent  they  were  not  such  witnesses  as  would  carry  conviction  to 
the  jury  of  the  truth  of  their  statements.  The  jury  were  the 
judges  of  the  credibility  of  witnesses,  and  where  there  was  as 
clear  a  conflict  in  the  evidence  as  here,  it  was  for  them  to  deter- 
mine  who  told  the  truth.  This  they  have  done,  and  we  are  not 
prepared  to  say  they  misjudged  the  relative  weight  to  be  given 
the  evidence  of  the  witnesses. 

Appellee's  instructions  one,  two  and  three  announce  the  famil- 
iar doctrine,  that  if  the  plaintiff,  when  injured,  was  in  the  exer- 
cise of  ordinary  care,  and  the  defendant's  servants  failed  to  use 
ordinary  care,  in  consequence  of  which  the  plaintiff  was  injured, 
then  he  might  recover. 

It  is  contended  that,  under  the  facts  of  this  case,  the  instructions 
should  have  been  so  modified  as  to  require  of  the  plaintiff  the 
exercise  of  extraordinary  care.  It  will  be  observed  that  the  boat 
had  landed;  staging  was  put  out  so  that  persons  could  pass  to  and 
from  the  boat ;  the  boat  was  to  remain  several  hours.  So  far  as  a 
prudent  man  could  discover,  it  was  neither  dangerous  nor  perilous 
to  attempt  to  leave  the  boat,  providing  the  boat  hands  should 
exercise  ordinary  care  and  prudence.  Under  such  circumstances 
we  do  not  regard  the  position  of  appellee,  when  he  received  the 
injury,  so  dangerous  as  to  require  of  him  the  exercise  of  extraor- 
dinary care.  There  is  no  similarity  between  this  case  and  a  case 
where  a  passenger  attempts  to  leave  a  train  of  cars  in  motion  before 
the  platform  is  reached. 

Appellee's  fourth  instruction  announces  the  principle  that  the 
defendant,  as  a  common  carrier  of  passengers,  was  required  to 
use  the  "  utmost  practicable  care  "  for  the  safety  of  its  passengers. 
This,  it  is  said,  requires  a  higher  degree  of  care  than  the  law  im- 
poses.    We  do  not,  however  take  that  view  of  the  instruction. 
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In  C.  B.  &  Q.  R.R.  Co.  v.  George,  19  111.  510,  it  was  held  that 
carriers  of  passengers  for  hire  are  bound  to  the  utmost  care  and 
diligence  in  providing  for  their  safety  by  the  use  of  sufficient 
and  suitable  modes  of  conveyance  and  in  managing,  directing, 
and  using  these  means  thus  provided.  In  Galena  &  Chicago 
Union  R.R.  Co.  z'.  Fay,  16  111.  558,  it  was  held,  the  degrees  of 
care,  vigilance  and  skill  are  the  highest,  and  the  responsibility  is 
for  the  least  neglect  known  to  the  law,  short  of  insurance ;  and 
these  in  their  application  have  respect  to  the  particular  n)ode  of 
travel  or  transportation  offered.  See  also.  Galena  &  Chicago 
Union  R.R.  Co.  v.  Yarwood,  15  111.  469,  and  Frink  v.  Potter, 
17  111.  410,  where  the  same  rule  is  announced.  Under  these 
authorities  and  subsequent  cases,  the  principle  announced  in  the 
instruction  was  correct. 

Objection  is  made  to  appellee's  instruction  four  and  one-half, 
that  it  in  substance  directs  the  jury,  if  the  defendant  was  negli- 
gent, it  was  guilty,  regardless  of  any  other  consideration.  We 
do  not,  however,  so  understand  the  meaning  of  the  instruction. 
Upon  an  inspection  of  the  language  used,  no  logical  inference  can 
be  drawn  from  it  except  this,  that  the  negligence  of  the  defend- 
ant may  be  proven  as  well  by  the  witnesses  of  the  defendant  as 
of  the  plaintiff. 

The  refusal  of  the  court  to  give  defendant's  instructions  two 
and  Ave  is  also  relied  upon  as  error.  The  second  instruction  is 
liable  to  at  least  one  serious  objection.  It  announces  the  proposi- 
tion that  the  defendant  was  not  liable  for  an  injury  plaintiff  might 
receive  in  attempting  to  go  on  shore  at  an  intermediate  landing 
between  Canton  and  Falmouth.  No  regulation  of  the  defendant, 
no  usage  or  law  that  we  are  aware  of,  required  plaintiff  to  remain 
on  the  boat  from  the  time  he  took  passage  until  he  reached  his 
destination.  On  the  other  hand,  we  perceive  no  reason  why  a 
passenger  may  not,  upon  the  landing  of  a  boat,  go  upon  shore  if  his 
business  requires  it,  and,  at  the  same  time,  hold  the  boat  liable  for 
an  injury  received  through  the  negligence  of  the  employees  of  .the 
boat,  providing  the  passenger  was  in  the  exercise  of  ordinary 
care. 

As  to  the  other  instruction,  its  substance  was  contained  in 
instruction  number  one,  which  was  given,  and  even  if  it  was  free 
from  objection,  which  we  do  not  concede,  the  court  was  under  no 
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obligation  to  give  it,  as  we  have  often  held  it  not  to  be  error  to 
refuse  duplicate  instructions. 

As  we  perceive  no  substantial  error,  the  judgment  will  be 
affirmed. 

THE  CHICAGO  &.    NORTHWESTERN   RAILWAY 

COMPANY  V.  SCATES.  (0 

Supreme  Courts  Illinois^  September ^  1878. 
[Reported  in  90  111.  586.] 

RAILWAY  COMPANY  NOT  LIABLE  FOR  INJURY  TO  PASSENGER 
ATTEMPTING  TO  BOARD  A  MOVING  TRAIN.— Where  it 
appeared  that  a  passenger,  having  plenty  of  time  to  get  on  a  train  while 
it  was  standing,  waited  until  it  began  to  move,  and  in  attempting  to  get 
on  board,  held  on  to  the  railing  of  the  car  and  followed  the  moving  train 
until  he  came  against  a  post  which  stood  near  the  track  on  the  station 
platform  and  was  injured  between  the  post  and  the  moving  car,  he  was 
guilty  of  such  negligence  as  would  preclude  a  recovery. 

A  REFUSAL  TO  INSTRUCT  THAT  PLAINTIFF  COULD  NOT  RE- 
COVER IF  THE  INJURY  WAS  CAUSED  BY  REASON  OF  HIS 
ATTEMPT  TO  BOARD  MOVING  TRAIN  ERROR.— An  instruc- 
tion that  if  a  sufficient  time  was  allowed  passengers  to  get  on  the  train, 
and  if  plaintiff,  after  the  cars  were  in  motion,  attempted  to  get  on  board 
and  was  injured  by  reason  of  the  car  being  in  motion,  he  could  not  recover, 
was  proper  and  should  have  been  given  when  requested. 

PERSON  HAS  NO  RIGHT  TO  BOARD  A  MOVING  TRAIN.— A  per- 
son  has  no  right  to  get  on  a  moving  train,  and  a  railroad  company  b  not 
bound  to  furnish  platforms  for  those  who  attempt  to  do  so. 

RAILROAD  NOT  LIABLE. — A  railroad  company  is  not  liable  for  an  injury 
caused  by  the  negligence  of  a  third  party  unless  they  act  in  concert. 

Appeal  from  the  Superior  Court  of  Cook  County.  The  facts 
appear  in  the  opinion. 

B.  C.  Cook,  for  appellant,  cited:  Quincy  Coal  Co.  v.  Hood,  77 
111.  68;  Gridley  v.  Bloomington,  68  Id.  47;  C.  B.  &  Q.  R.R. 
Co.  V.  Lee,  lb.  576 ;  Guest  v.  Reynolds,  lb.  478 ;  Knight  v,  Ponch. 

I.  Cited  inL.  N.  A.  &C.  R'yCo.  z/.  Neg.  Cas.  684;  I.  C.  R.  Co.  v.  Lar- 

Johnson,  44  111.  App.  56,  2  Am.  Neg.  son,  152  111.  326,  329. 

Cas.   517;    C.  R.    I.   etc.   R.  Co.  v.  Distinguished  as  to  sufficiency  of 

Eininger,  114  111.  85;  N.  C.  St.  R'y  evidence  in  I.  C.  R.R.  Co.  v.  Larson, 

Co.  V.  Williams,  140  111.  282,  2  Am.  152  111.  326. 
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R.R.  Co.,  23  La.  Ann.  462 ;    Phillips  v.  R.  &  S.  R.R.  Co..  49  N. 
Y.  177  ;  Harpers  t'.  Erie  R.R.  Co.,  32  N.  J.  L.  90;  C.  R.  I.  &  P. 
R.R.  Co.  V.  Bell,  70  111.    102;    IlL   Cent  R.R.  Co.  r.   Hill.   72  Id. 
222;  Lovenguth  v.  Bloomington,  71    Id.  240;    Correll   v,   B.    C- 
R-  and  M.  R-R.  Co.,  38  la.    121;    Liddy  v.  St.    Louis   Mo.   Co., 
40  Mo.  506;    Jetter  v.  N.  Y.  &  H.  Co.,  2  Keyes,  154;    O.  &   M. 
R.R.  Co.  ?'.  Stratton,  78  111.   92;    Harris  v.   Hatfield,  71  111.  310; 
Worcester  v.  Bridge  Co.,  7  Gray,  459;    Bosworth  ik  Swansen,  10 
Met  363;  Heland  r.  Lowell,  3  Allen,  408;    Stanton  v,  R.R.  Co., 
14  Id.   486;    Sutton  V.  Wauwatosa,  29  Wis.  23;    111.   Cent  R.R. 
Co.  V.  Hetherington,  83  111.   510;    C.  &  R.  I.  R-R.   Co.   v.   Stell, 
19  111.  499;  G.  &  C.  U.  R.R.  Co.  V.  Dill,  22  Id.   265;    C.  &  A. 
R.R.  Co.  V.  Gretzner,  46  Id.  82;    Toledo,  W.  &  W.  R.R.  Co.   v, 
Riley.  47  Id.  515;  R.R.  Co.  v.  Manley,  58  Id.  300;  R.R.   Co.  zk 
Jacobs,  63  Id.  179;    C.  B.  &  Q.  R.R.  Co.   v.   Lee,  68  Id.   576; 
R.R.  Co.  V,  Jones,   76  Id.   312;  R.R.  Co.  v.  Miller,  76  Id.  278; 
Penn.  R-R.  Co.  v.  Beall,  73  Penn.  St  504;  McCraw  v,  N.  Y.  Cent. 
R.R.,  59  N.  Y.  468;  G.  &  C.  U.  R.R.  Co.  v.  Fay,  16  111.  567. 

W.  B.  ScATES,  in  person. 

Craigy  Ch.  J, — This  was  an  action  brought  by  Walter  B. 
Scates,  in  the  Superior  Court  of  Cook  County,  against  the  Chicago 
and  Northwestern  Railway  Company,  to  recover  for  personal 
injuries  received  while  attempting  to  get  upon  a  train  of  cars  at 
the  depot  of  the  company  in  the  city  of  Chicago. 

In  the  first  count  of  the  declaration  it  is  averred  that  it  was  the 
duty  of  the  defendant  to  have  a  safe  and  convenient  platform  to 
the  train  of  cars  free  from  dangerous  and  unsafe  obstructions,  so 
that  the  plaintiff  could  obtain  ingress  to  said  cars  in  a  safe  and 
comfortable  manner ;  that  defendant  in  that  regard  did  not 
perform  its  duty,  but  that  defendant  kept  the  platform  to  the  cars 
in  a  negligent  and  unsafe  manner,  and  kept  a  wooden  post  upon 
said  platform  in  such  close  proximity  to  the  railroad  track  that  at 
the  place  where  the  platform  abuts  thereupon,  the  plaintiff,  in  the 
exercise  of  due  care  in  the  act  of  getting  on  the  car  to  take 
passage  to  Evanston,  was,  by  said  defendant,  carelessly  and  negli- 
gently crushed  between  the  train  and  the  post  negligently  and 
carelessly  placed  upon  the  platform,  whereby,  etc. 

In  the  second  count  it  is  averred  that  it  was  the  duty  of  the 
defendant  to  have  at  the  station  at  Chicago  a  safe  platform,  so 
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that  plaintiff  could  obtain  safe  ingress  to  the  car;  that  defendant 
did  not  regard  its  duty  in  that  behalf,  but  erected  a  wooden  post 
upon  the  platform  in  such  close  proximity  to  the  track  of  the 
railroad,  that  while  the  plaintiff,  with  all  care  and  diligence,  was 
then  and  there  getting  on  the  cars,  the  defendant  moved  its  cars 
athwart  and  by  the  said  wooden  post  and  crushed  and  jammed 
the  plaintiff  between  the  car  and  the  post,  by  means  whereof,  etc. 
These  are  the  only  counts  in  the  declaration,  and  on  the  evi- 
dence introduced  under  these  averments  the  plaintiff  recovered  a 
verdict  and  judgment  for  the  injuries  sustained. 

We  do  not  deem  it  necessary  to  consume  time  in  the  consid- 
eration of  the  evidence,  further  than  it  may  be  necessary  to 
determine  whether  the  law  applicable  to  the  facts  of  the  case  was 
properly  given  to  the  jury.  The  defendant  requested  the  court 
to  give  the  following  instructions,  which  were  refused : 

"2.  That  if,  at  the  time  the  accident  to  the  plaintiff  is 
alleged  to  have  occurred,  the  defendant's  train  started  at  the 
regular  time  of  .starting,  and  if  the  train  had  been  in  the  proper 
position  to  receive  its  passengers  a  sufficient  time  to  allow  all 
passengers  who  were  ready  at  the  proper  time  to  take  seats  in 
the  car,  and  if  the  plaintiff,  after  the  car  started  and  while  it  was 
in  motion,  attempted  to  get  on  board,  and  the  injury  to  him  was 
received  by  reason  of  the  car  being  in  motion,  he  cannot  recover 
for  such  injury. 

"3.  It  was  not  the  duty  of  the  defendant  to  provide  means  by 
which  the  plaintiff  could  get  on  board  the  train  of  cars  while  the 
same  was  in  motion.  If  the  defendant  had  constructed  and  main- 
tained a  platform  at  a  convenient  and  suitable  place,  by  which  pas- 
sengers could  safely  and  securely  enter  the  cars,  when  the  train 
was  placed  in  position  for  the  reception  of  passengers  when  the 
cars  were  not  in  motion,  it  had  fulfilled  its  duty  to  the  plaintiff,  so  ' 

far  as  the  platform  is  concerned,  and  the  plaintiff  cannot   recover  ^ 

under  the  averment  of  his  declaration  in  this  case."  I 

No  other  instructions  involving  the  same  principle  were  given. 
The  depot  where  the  accident  occurred  is  a  building  containing 
two  waiting  rooms,  one  for  gentlemen  and  the  other  for  ladies. 
The  building  also  contains  a  baggage  room.  The  roof  of  the 
building  extended  over  a  platform,  supported  by  a  row  of  posts. 
The  posts  opposite  the  passengers'  waiting  rooms  were  several  feet 
Vol.  II. — 40 
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from  the  cars  on  the  track,  but  the  post  furthest  west,  which  was 
opposite  the  baggage  room,  was  only  one  foot  and  four  inches 
from  the  car  as  it  stood  upon  the  track. 

It  appears  from  the  evidence  that  the  train  had  been  standing 
on  the  track  for  some  time  before  it  started,  ready  to  receive  pas- 
sengers.    The  plaintiff  did  not,  however,  go  upon  the  train,  as  he 
had  ample  opportunity  to  do  while  it  was  standing  on  the  track 
opposite  the  waiting  room,  but  for  some  purpose  he  went  into  the 
baggage  room,  and  while  there  the  train  started.     When  appellee 
discovered  that  the  train  was  moving  off  he  started  from  the 
baggage  room  door  for  the  purpose  of  getting  upon  the  train. 
A  large  man,  with  a  valise  in  his  hand,  also  started  for  the   train, 
and  reached  the  cars  first.    When  this  person  reached  the  car-door 
the  plaintiff  was  on  the  first  step  of  the  car.     The  door,  however, 
turned  out  to  be  locked,  and  the  man,  not  being  able  to  enter  the 
car,  immediately  turned  and  proceeded  down  the  steps  in  great 
haste.     Of  course  he  encountered  the  plaintiff,  who  was  either 
crowded  off  or  pushed  off  on  the  platform.     After  plaintiff  was 
thus  upon  the  platform  he  held  on  to  the  iron  railing  of  the  car, 
and  followed  the  moving  train  until  he  came  against  a  post  which 
stood  near  the  track,  in  front  of  the  baggage  room,  and  was  injured 
between  the  post  and  the  moving  car. 

The  fact  that  the  train  started  on  regular  time,  and  ample  opix)r- 
tunity  had  been  given  passengers  to  take  passage  before  it  started, 
as  declared  in  the  second  refused  instruction,  is  not  disputed  or 
denied.  Had  the  plaintiff  the  right  to  attempt  to  get  on  the  train 
while  in  motion ;  and  if  an  injury  occur  in  consequence  of  such 
an  act,  can  a  person  recover  damages  for  such  an  injury  ? 

In  111.  Cent.  R.R.  Co.  v,  Slatton,  54  111.  133,  where  it  appeared 
the  train  had  stopped  at  a  station  and  remained  a  sufficient  time 
to  allow  passengers  to  leave  in  safety,  but  the  deceased,  not  avail- 
ing of  that  opportunity,  waited  until  the  train  was  in  motion  and 
then  attempted  to  leave  the  train,  and  while  so  doing  was  thrown 
under  the  cars  and  killed,  it  was  held,  there  appearing  to  have 
been  no  mismanagement  of  the  train  by  the  company,  it  was  not 
liable.  It  was  there  said :  "  The  proof  is  abundant  that  the 
train  stopped  an  unusual  time — for  a  time  sufficient  to  enable  the 
passengers  to  leave  in  safety.  If  the  deceased  did  not  avail  of 
this  opportunity,  but  chose  to  attempt  to  get  off  when  the  train 
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was  again  in  motion,  and  this  without  the  direction  or  knowledge 
of  any  employee  on  the  train,  it  was  his  folly,  and  the  conse- 
quences of  it  must  rest  upon  him  alone." 

In  O.  &  Miss.  R*y  Co.  v,  Stratton,  78  111.  88,  where  an  action 
was  brought  to  recover  for  injuries  received  by  a  party  who 
attempted  to  get  oflF  a  train  while  in  motion,  it  was  held,  that 
a  passenger  has  no  right  to  get  off  a  train  of  cars  in  motion,  and 
if  he  undertakes  to  do  so  without  the  knowledge  or  direction  of 
any  employee  of  the  company,  it  is  at  his  peril,  and  he  must  bear 
the  consequences,  however  disastrous.  See,  also.  111.  Cent.  R.R. 
Co.  V.  Chambers,  71  111.  520. 

If  it  is  to  be  regarded  dangerous  for  a  passenger  to  get  off  a 
train  of  cars  in  motion,  it  is  likewise  dangerous  to  get  on  a  train 
when  in  motion.  If  a  person  is  guilty  of  such  negligence  in  get- 
ting off  a  train  of  cars  in  motion  as  will  preclude  a  recovery  for 
an  injury  received,  upon  the  same  principle  and  for  the  same 
reason  a  person  injured  in  getting  on  a  train  of  cars  in  motion, 
and  in  consequence  thereof,  should  be  regarded  guilty  of  such 
negligence  as  will  prevent  a  recovery. 

It  is,  however,  said,  that  negligence  is  a  question  of  fact,  which 
should  be  left  to  a  jury.  This  is  true,  and  yet,  if  a  person  is  guilty 
of  gross  negligence,  on  account  of  which  an  injury  is  received,  or 
is  injured  for  a  failure  to  exercise  ordinary  care  and  caution  to 
avoid  danger,  we  apprehend  it  would  not  be  error  for  a  court  to 
so  instruct  a  jury. 

The  second  instruction,  which  was  refused,  was  in  harmony  with 
the  views  here  expressed.  It,  in  substance,  directed  the  jury,  that 
if  they  find  that  the  train  started  on  regular  time,  that  it  had  been 
in  proper  position  to  receive  passengers  a  sufficient  time  to  allow 
all  passengers  an  opportunity  to  take  seats  in  the  cars,  and  if 
plaintiff,  after  the  cars  were  in  motion,  attempted  to  get  on  board, 
and  was  injured  by  reason  of  the  car  being  in  motion,  he  could  not 
recover.  The  instruction  was,  in  substance,  a  declaration  to  the 
jury,  if  plaintiff  was  injured  on  account  of  gross  negligence  on  his 
part,  or  from  the  want  of  ordinary  care,  he  could  not  recover. 

In  Phillips  V,  Rens.  and  Sar.  R.R.  Co.,  49  N.  Y.  177,  the  court, 
in  deciding  a  case  where  the  circumstances  were  somewhat  simi- 
lar to  those  under  consideration,  said:  *'To  hold  on  to  the  iron 
and  run  along,  trying  to  get  upon  the  car  while  the  speed  was 
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increasing,  without  looking  to  see  if  there  was  danger  of  coUisioil 
with  some  object  near  the  track  or  other  danger  to  be  appre- 
hended, was  not  only  negligence,  but  exhibited  great,  if  not  reck- 
less, disregard  of  his  safety  by  the  plaintiff.  This  was  the  conduct 
of  the  plaintiff,  as  testified  to  by  himself,  and  was  such  that,  with- 
out explanation,  a  verdict  finding  him  free  from  contributory  neg- 
ligence would  have  been  unauthorized." 

Here,  as  in  the  case  cited,  the  plaintiff  held  on  to  the  iron  rail- 
ing and  followed  the  moving  train,  without  looking  to  see  whether 
he  was  liable  to  come  in  collision  with  any  object  near  the  track. 
He  was  familiar  with  the  platform  at  the  depot  and  its  surround- 
ings, as  well  as  the  location  of  the  track,  as  he  was  in  the  habit, 
daily,  of  arriving  at  and  departing  from  the  same  depot. 

Under  the  evidence,  we  are  clearly  of  opinion  the  instruction 
was  proper  and  should  have  been  given. 

We  now  come  to  refused  instruction  No.  3.  The  plaintiff  had 
averred  in  his  declaration  that  defendant  had  not  erected  a  safe 
platform  at  its  depot  in  Chicago,  as  was  its  duty  to  do,  so  that 
plaintiff  could  obtain  safe  ingress  to  the  car.  From  the  evidence 
it  appeared  that  a  platform  in  front  of  the  waiting  room  provided 
for  passengers  had  been  constructed,  eighty  or  ninety  feet  long 
and  twenty  feet  wide.  The  posts  supporting  the  roof  stood 
several  feet  from  the  track,  so  that  passengers  were  not  exp>osed 
to  danger  in  getting  off  or  on  a  train  on  account  of  the  location 
of  the  posts.  The  platform  provided  at  the  place  designed  for 
passengers  to  get  on  the  train  was  in  good  order.  What  more 
could  be  required  ? 

The  instruction,  in  substance,  directed  the  jury,  if  a  safe  plat- 
form had  been  provided  at  a  convenient  and  suitable  place,  where 
passengers  could  safely  enter  the  cars  when  the  tnm  was  placed 
in  position  to  receive  passengers,  the  company  had  fulfilled  its 
duty  to  plaintiff,  so  far  as  platform  was  concerned.  Thus  far  there 
certainly  can  be  no  objection  to  the  instruction,  but  it  contains 
another  proposition  ;  that  it  was  not  the  duty  of  defendant  to  pro- 
vide means  by  which  plaintiff  could  get  on  board  the  train  of 
cars  while  the  same  was  in  motion,  and  on  account  of  this  clause, 
we  presume,  it  was  refused.  It  is  doubtless  the  duty  of  railroad 
companies  to  provide  safe  platforms  at  depots  and  regular  stop- 
ping places,  so  that  passengers  can  get  on  the  train  with  safety 
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to  their  persons ;  but  if  a  company  was  bound  to  furnish  safe 
platforms  for  persons  to  get  on  a  train  when  in  motion,  where 
must  this  be  done  ?  If  a  person  has  a  right  to  get  on  a  moving 
train  at  one  place  (not  a  station  or  stopping  place),  he  has  the 
same  right  anywhere  along  the  line  of  the  railroad ;  and  if  the 
company  was  bound  to  furnish  platforms,  the  result  would  be  the 
entire  track  would  have  to  be  thus  provided  with  platforms.  This 
would  be  imposing  an  unnecessary  burden  upon  railroad  com- 
panies. If  a  person  has  no  right  to  get  on  a  moving  train,  a  rail- 
road company  is  under  no  obligation  to  provide  means  to  assist  a 
person  in  doing  something  he  has  no  right  to  do. 

We  think  the  instruction  was  correct,  and  should  have  been 
given. 

At  the  request  of  the  plaintiff,  the  court  gave  the  following 
instruction : 

"  If  the  jury  believe,  from  the  evidence,  that  the  injury  to  the 
plaintiff  resulted  from  the  joint  carelessness  of  the  defendant  and 
the  person  who,  the  plaintiff  says,  crowded  plaintiff  off  the  steps, 
and  while  plaintiff  was  in  the  exercise  of  ordinary  care,  the  jury 
should  find  for  the  plaintiff." 

There  is  no  pretense  that  there  was  any  connection  between 
the  negligence  of  the  railroad  company  and  the  negligence  of  the 
man  who  crowded  the  plaintiff  off  the  car.  The  negligence 
imputed  to  the  railroad  company  was,  in  erecting  a  post  so 
near  the  track  that  plaintiff,  in  getting  on  the  train,  was  thrown 
between  the  post  and  car  and  injured.  The  man  who  crowded 
plaintiff  off  the  car  had  nothing  to  do  with  the  post,  nor  did  the 
railroad  have  anything  to  do  with  the  conduct  of  the  man  who 
pushed  plaintiff  off  the  car.  There  could,  therefore,  be  no  joint 
carelessness.  What  was,  doubtless,  intended  by  the  instruction 
was,  that  if  the  carelessness  of  the  man  and  company  both  con- 
tributed to  the  injury,  then  a  recovery  could  be  had  against  the 
company.  Where  an  act  is  done  by  the  co-operation  of  several 
persons,  suit  may  be  brought  against  one  or  all  of  them — ^jointly 
or  severally ;  but  one  person  is  not  liable  for  the  injury  done  by 
another,  unless  they  act  in  concert.  Where  the  acts  of  different 
persons  are  entirely  distinct  and  separate,  as  here,  there  can  be 
no  joint  liability.     Yeazel  v,  Alexander,  58  111.  254. 
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The  instruction  was  calculated  to  mislead,  and  should  have 
been  refused. 

For  the  error  in  giving  this  instruction  and  refusing  instruc- 
tions two  and  three  of  defendant,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

THE    CHICAGO   WEST    DIVISION    RAILWAY 

COMPANY  V.   MILLS.  (0 

Supreme  Courts  Illinois^  September^  1878. 

[Reported  in  91  111.  39.] 

PASSENGER  INJURED  WHILE  ALIGHTING  FROM  STREET  CAR 
BY  SUDDEN  STARTING  OF  CAR,  COMPANY  NOT  LIABLE.— 
Where  a  city  railway  car  stopped  and  the  conductor  went  into  the  com- 
pany's office  to  make  his  report  and  allowed  the  driver  to  take  the  car  a 
short  distance  to  the  terminus  of  the  road,  which  was  the  usual  procedure, 
and  a  passenger,  as  soon  as  the  conductor  left  the  car,  attempted  to 
alight  and  was  injured  by  being  thrown  to  the  ground  by  the  sudden 
starting  of  the  car  by  the  driver,  who  did  not  know  that  the  passenger 
was  getting  off,  the  company  was  not  chargeable  with  negligence. 

PERSON  GIVING  RELEASE  MUST  SHOW  MENTAL  INCAPACITY 
AT  THE  TIME,  TO  AVOID  IT.— A  person  of  sound  mind  who  seeks 
to  avoid  a  release  given  while  her  mental  faculties  were  temporarily 
impaired,  has  the  burden  of  proving  that  the  release  was  obtained  when 
her  mind  was  thus  impaired. 

Appeal  from  the  Circuit  Court  of  Cook  County.  The  opin- 
ion states  the  facts. 

F.  H.  Kales,  for  appellant. 

S.  K.  Dow,  for  appellee. 

Scholfield,  J— On  the  13th  of  May,  1875,  the  plaintiff,  in 
company  with  a  friend  (Mrs.  Camp),  took  passage  on  one  of  the 
defendant's  open  summer  cars,  at  a  point  on  the  southern  part  of 
its  line,  intending  to  go  to  a  point  some  short  distance  south  of 
the  northern  terminus  of  its  line ;  but  this  intention  was  aban- 
doned upon  the  coming  up  of  a  slight  shower  of  rain,  and  they 
remained  in  the  car  (intending  to  return  home  by  it)  until  it  had 
been  run  to  its  northern  terminus  and  returned  south  again  as  far 

I.  For  report  of  second  appeal  in  this  case,  see  105  III.  63,  2  Am.  Neg. 
Cas.  654* 
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as  the  comer  of  State  and  Randolph  streets,  when,  the  car  stop- 
ping, the  plaintiff  and  her  friend  (Mrs.  Camp)  again  changed  their 
minds  and  concluded  to  leave  the  car  at  that  point.  Mrs.  Camp 
left  the  car  without  difficulty,  but  the  plaintiff,  while  attempting 
to  leave  it,  was  thrown,  in  consequence  of  the  car  being  suddenly 
started  forward,  with  great  violence  to  the  ground.  The  plaintiff 
received  a  severe  and  painful  injury  in  consequence  of  the  fall, 
and  was  put  to  serious  expense  for  attendance  of  physician  and 
care  in  nursing,  etc. 

The  defense  interposed  was,  first,  that  of  pot  guilty,  and  sec- 
ondly, that  the  plaintiff  had  released  the  defendant  of  all  claim 
for  damages  growing  out  of  the  injury. 

The  verdict  was  for  the  plaintiff,  assessing  her  damages  at  $7,000, 
upon  which,  after  overruling  a  motion  for  a  new  trial,  the  court 
gave  judgment,  and  the  case  comes  here  upon  the  appeal  of  the 
defendant. 

Under  the  issue  presented  by  the  plea  of  not  guilty,  the  court, 
at  the  instance  of  the  plaintiff,  gave,  among  others,  the  following 
instructions : 

"  The  court  instructs  the  jury  as  a  matter  of  law,  that  it  was 
the  duty  of  the  defendant,  as  a  carrier  of  passengers  for  hire,  to 
carry  such  passengers  safely,  and,  upon  notice  to  stop  a  car,  to 
give  such  passengers  a  reasonable  opportunity  to  alight  from  their 
car,  stopping  a  reasonable  length  of  time  for  that  purpose,  and  if 
the  jury  believe,  from  the  evidence  and  circumstances  proven  in 
this  case,  that  the  plaintiff  was  a  passenger  upon  one  of  the  cars 
of  defendant  by  the  consent  of  defendant,  or  its  agents,  as  con- 
ductor or  driver,  on  or  about  the  13th  day  of  May,  A.  D.  1875, 
and  that  the  defendant  stopped  said  car  on  State  street,  iic.:; 
Randolph  street,  for  the  purpose  of  permitting  the  plaintiff  ai  1 
other  passengers  to  alight,  and  that  when  the  plaintiff,  if  usi  1 
due  care  and  diligence  on  her  part,  was  in  the  act  of  stepping: 
down  and  off  from  said  car  while  the  car  was  standing  still,  th  j 
defendant  by  its  agents,  as  driver  or  conductor,  started  the  said 
car  before  the  plaintiff  had  had  a  reasonable  time  to  alight  from 
said  car  and  while  she  was  alighting  from  said  car,  which  said 
starting  of  the  car,  without  negligence  or  default  of  plaintiff, 
caused  the  plaintiff  to  be  thrown  down  and  injured  by  breaking  her 
bones,  and  that  the  neck  of  the  femur,  commonly  called  the  thigh 
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bone,  was  broken  or  injured  without  any  negligence  or  careless* 
ness  on  the  part  of  the  plaintiff,  then  the  railroad  company  was 
guilty  of  such  negligence  as  would  make  the  defendant  company 
liable,  and  the  verdict  should  be  for  the  plaintiff,  unless  the  jury 
believe  from  the  evidence  that  the  release  read  in  evidence  was 
executed  by  the  plaintiff  under  an  agreement  which  she  was  at 
the  time  capable  of  understanding  and  consenting  to,  or,  after 
being  informed  thereof,  ratified  it,  or  failed  to  return  the  con- 
sideration paid  to  her,  and  thereby  avoid  it" 

This  instruction,  under  the  evidence  preserved  in  the  record, 
was  calculated  to  mislead  the  jury,  and  it  should  not,  therefore, 
have  been  given. 

It  assumes  that  the  car  was  stopped  upon  notice,  for  the  pur- 
pose of  letting  passengers  off.     There  is  no  proof  that  warrants 
such  an  assumption.     No  one  swears  that  the  car  was  stopped  on 
notice  or  that  the  place  at  which  it  was  stopped  was  a  usual  place 
for  passengers  to  get  on  and  off.     It  is  not  shown  how  or  why  the 
car  happened  to  be  stopped  at  that  place.     It  is  shown  that  it 
was  customary  for  the  conductor,  on  reaching  Randolph  street,  after 
aiding  such  as  desired  to  get  off  there,  to  go  into  the  office  of  the 
company  and  make  his  report,  allowing  the  driver  to  go  alone 
with  the  car  from  that  point  to  the  northern  terminus — ^a  distance 
of  about  half  a  block — and  resume  his  place  in  the  car  on  its 
returning  to  the  south  side  of  Randolph  street     While  this  cir- 
cumstance should  not  be  held  to  exonerate  the  defendant  from 
the  exercise  of  the  care  with  which  it  is  properly  chargeable  as  a 
common  carrier,  yet  the  facts  are  such  as  to  show  that  the  defend- 
ant should  not  be  required  to  anticipate  that  persons  would  be 
desirous  of  getting  off  the  cars  at  any  and  every  stoppage  they 
might  make  in  this  short  circuit     And,  therefore,  unless  it  should 
appear  that  the  driver  stopped  the  car  for  the  purpose  of  letting 
passengers   get   off,    or   he    knew   that    persons    were    actually 
getting   off,    the    company    is   not    chargeable    with    negligence 
because  of  his  starting  the  car  forward.     Passengers,  as  a  matter 
of  prudence,  before  attempting  to  get  off,  should  know  that  the 
stoppage  was  for  the  purpose  of  letting  them  get  off.     These 
circumstances  are  entirely  left  out  of    view  by  the  instruction. 
The  fact  that  what  purports  to  be  a  release  was  obtained  by  one 
Blodgett,  as  agent  for  the  defendant,  is  admitted.  But  it  is  denied^in 
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the  first  place,  that  plaintiff  signed  it ;  and  in  the  second  place,  it  is 
contended  that  if  she  did  sign  it,  she  did  so  while  her  mind  was 
in  a  state  of  unconsciousness  caused  by  opiates  which  she  had 
taken  to  allay  the  intense  pain  from  which  she  was  suffering. 

On  this  point,  the  court,  at  the  instance  of  the  plaintiff,  gave, 
among  others,  this  instruction: 

"The  court  instructs  the  jury,  that  under  the  issues  in  this 
case,  the  burden  of  proof  is  upon  the  defendant  to  show  that  the 
alleged  written  release  of  plaintiff,  offered  in  evidence  by  defend- 
ant, was  the  conscious  act  and  deed  of  said  defendant,  or  exe- 
cuted in  compliance  with  a  previous  agreement  made  when  she 
was  mentally  capable  of  making  and  understanding  it."  This  was 
clearly  erroneous. 

In  Lily  v.  Waggoner,  27  111.  397,  the  rule  was  thus  laid  down: 
"The  legal  presumption  is,  that  all  persons  of  mature  age  are  of 
sane  memory.  But  after  inquest  found,  the  presumption  is 
reversed,  until  it  is  rebutted  by  evidence  that  he  has  become 
sane.  When  the  transaction  complained  of  occurred  before  the 
inquest  is  had,  the  proof  of  insanity  devolves  upon  the  party 
alleging  it,  but  it  is  otherwise  if  it  took  place  afterwards."  See, 
also,  Fisher  v.  People,  23  111.  283,  and  Menkins  v.  Lightner,  18 
111.  282.  There  is  no  pretense  here  that  the  plaintiff  was  actually 
insane — her  mental  faculties  were  simply  temporarily  impaired — 
and  it  devolved  upon  her  to  show  that  the  release  was  obtained 
when  her  mind  was  thus  impaired — not  upon  the  defendant  to 
show  that  her  mind  was  not  impaired  when  it  was  obtained. 

The  question  was  one  upon  which  there  was  a  conflict  of  evi- 
dence, and  it  should  have  been  fairly  submitted  to  the  jury. 

The  evidence  is  far  from  satisfactory  to  our  minds  that  the 
negligence  of  the  defendant  was  gross  and  that  of  the  plaintiff 
slight,  in  comparison  with  each  other,  which  is  essential  to  au- 
thorize a  recovery. 

For  the  errors  indicated,  however,  the  judgment  is  reversed 
and  the  cause  remanded. 


634  AMERICAN  NEGLIGENCE  CASES. 

THE  EAGLE  PACKET  COMPANY  v.  DEFRIES.  (0 

Supreme  Courts  Illinois^  May,  1880. 

[Reported  in  94  111.  598.  ]   . 

FALLING  OF  STAGE-PLANK  PRIMA  FA  C/E  EVIDENCE  OF  NEG- 
LIGENCE OF  STEAMBOAT  COMPANY.— The  fact  that  a  stage- 
plank  used  by  passengers  in  landing  from  a  steamboat  fell  while  a  pas- 
senger, in  the  exercise  of  due  care,  was  walking  over  it,  is  prima  facie 
evidence  of  negligence  on  the  part  of  the  st^kmboat  company. 

PASSENGER  INJURED  WHILE  LANDING  FROM  STEAMBOAT 
—NEGLIGENCE  OF  COMPANY.— Where  it  appeared  that  the  wind 
blew  the  end  of  a  steamboat  around  so  that  a  stage-plank  fell  while  the 
plaintiff  was  walking  on  it  to  the  shore,  and  it  did  not  appear  that  the 
boat  was  fastened  to  the  wharf,  the  steamboat  company  was  liable  for  the 
injuries  sustained  by  the  passenger. 

WHEN  RELEASE  NOT  BINDING.— A  release  obtained  by  a  physician  of 
the  defendant  from  the  plaintiff,  an  illiterate  woman,  was  not  binding 
upon  her. 

EVIDENCE  OF  PECUNIARY  CIRCUMSTANCES.— The  exclusion  of 
evidence  of  the  pecuniary  circumstances  of  the  plaintiff  offered  by  the 
defendant  was  proper. 

Appeal  from  the  Circuit  Court  of  Jersey  County. 

Action  brought  by  appellee  against  appellant  to  recover  dam- 
ages for  injuries  sustained  by  her  whilst  a  passenger  on  one  of 
appellant's  steamboats.  The  declaration  alleged  that  appellee 
became  a  passenger  on  appellant's  steamboat  Spread  Eagle,  to 
be  carried  from  St.  Louis  to  Grafton,  and  that  it  was  the  duty  of 
the  defendant,  upon  the  arrival  of  said  steamboat  at  Grafton,  to  give 
the  plaintiff  an  opportunity  of  safely  alighting  therefrom,  and  then 
and  there  to  secure  said  steamboat  to  the  wharf,  and  to  place 
proper  and  suitable  stage-planks  or  gangways  from  said  steam- 
boat to  the  wharf,  and  to  have  said  stage-planks  or  gangways 
properly  secured,  to  enable  the  plaintiff  to  walk  safely  from  the 
said  steamboat  to  the  wharf ;  yet  the  defendant  did  not  regard  its 
duty  in  that  behalf,  but,  on  the  contrary,  on  the  arrival  of  the 
steamboat  at  Grafton,  and  while  the  plaintiff,  with  all  due  care 
and  diligence,  was  walking  from  the  steamboat  to  the  wharf  upon 

I.  Cited  in  C.  R.  I.  &  P.  R.  Co.  v,  Lewis,  109  IlL  120,  130;  N.  C.  St 
R*y  Co.  V,  Cotton,  140  111.  486,  495. 
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the  stage-plank  or  gangway  provided  by  the  defendant,  said 
stage-plank  or  gangway,  by,  through  and  in  consequence  of  the 
negligence  of  the  defendant,  fell  from  the  said  steamboat  and 
upon  the  plaintiff,  by  means  whereof  the  plaintiff's  leg  and  other 
parts  of  her  body  were  greatly  bruised,  hurt  and  wounded, 
whereby  the  plaintiff  was  obliged  to  and  did  lay  out  large  sums  ^ 
of  money  in  and  about  endeavoring  to  be  cured,  and  also  the 
plaintiff  then  and  there  became  and  was  sick,  lame  and  dis- 
ordered, and  so  remained  for  a  long  time,  to  wit,  hitherto,  during 
all  which  time  the  plaintiff  suffered  great  pain,  etc. 

To  this  declaration  the  defendant  pleaded  the  general  issue  and 
a  special  plea  of  relceise,  upon  which  issues  were  joined  and  a  trial 
had,  resulting  in  a  verdict  and  judgment  for  the  plaintiff  for  the 
sum  of  $8cx),  from  which  judgment  this  appeal  was  prosecuted. 

The  evidence  introduced  by  the  plaintiff  tended  to  show  the 
following  facts:  On  April  15,  1875,  plaintiff  embarked  on  the 
Spread  Eagle  at  St.  Louis,  bound  for  Grafton.  Upon  paying  her 
fare  and  securing  her  ticket,  she  went  to  the  room  of  the  stew- 
ardess and  sat  down  to  take  a  smoke,  where  she  remained  until 
the  arrival  of  the  boat  at  Grafton,  which  was  after  dark.  She 
did  not  leave  the  boat  with  the  other  passengers,  as  she  was  not 
aware  the  boat  had  arrived,  until  informed  thereof  by  the  stew- 
ardess, when  she  at  once  started  up.  She  gave  her  ticket  to  the 
steward  and  started  to  leave  the  boat,  carrying  with  her  a  large 
basket  without  being  offered  any  assistance  by  the  steward  or  any- 
one else.  One  of  the  deck  hands  crossed  the  stage-plank  just 
before  her.  While  she  was  crossing,  the  stage-plank  fell  with 
her,  from  which  she  received  a  severe  injury  to  her  leg,  which 
still  caused  her  pain  at  the  time  of  the  trial.  On  the  19th  of 
April,  1875,  the  plaintiff  signed  a  receipt  releasing  the  defendant 
from  all  liability  in  consideration  of  the  sum  of  $40,  but  she 
could  neither  read  nor  write,  nor  did  she  understand  the  nature 

m 

and  effect  of  the  paper  she  was  signing. 

The  evidence  introduced  by  the  defendant  tended  to  show  that 
the  falling  of  the  stage-plank  was  caused  by  the  wind  blowing 
the  boat  around.  It  also  tended  to  show  that  the  receipt  exe- 
cuted by  the  plaintiff  was  procured  by  the  physician  whom  the 
defendant  had  employed  to  attend  the  plaintiff ;  that  she  under- 
stood what  the  paper  was  when  she  signed  it,  and  that  the  physi- 
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cian  explained  to  her  that  the  agents  of  the  company  had  ex- 
pended the  money  for  her  benefit,  and  wanted  something  to  show 
the  company  what  the  money  had  been  expended  for. 

The  court  gave  ten  instructions  on  behalf  of  the  plaintiff,  re- 
fused two  requested  by  defendant  and  gave  six  of  its  own  motion. 
The  assignments  of  error  call  in  question  the  rulings  of  the  court 
below  in  the  giving  and  refusing  of  instructions,  the  admission 
and  exclusion  of  evidence,  and  in  overruling  the  motion  for  a  new 
trial. 

Morris  A.  Locke  and  Dummer,  Brown  &  Russell,  for 

appellant. 

Snedeker  &  Hamilton,  for  appellee. 

l>ickey«  J. — From  a  careful  examination  of  the  evidence,  we 
are  satisfied  the  plaintiff  was  entitled  to  a  verdict  in  her  favor. 
There  is  nothing  in  the  record  tending  to  prove  a  want  of  ordi- 
nary care  on  her  part,  which  could  have  contributed  to  her  injury. 
It  is,  however,  insisted  there  is  an  entire  absence  of  proof  of  neg- 
ligence on  the  part  of  defendant.  This  view  of  the  case  results 
from  a  misapprehension  of  the  legal  effect  of  the  evidence  intro- 
duced by  the  plaintiff.  It  was  clearly  the  duty  of  defendant  to 
provide  means  by  which  plaintiff  could  safely  go  from  the  boat 
to  the  wharf ;  and  the  fact  that  the  stage-plank  used  for  that  pur- 
pose fell  whilst  plaintiff,  in  the  exercise  of  due  care,  was  walking 
over  it,  is  pritna  facie  evidence  of  negligence  on  the  part  of  the 
defendant  in  the  performance  of  that  duty,  and  casts  upon  the 
defendant  the  burden  of  proving  the  falling  of  the  plank  was  the 
result  of  an  accident  for  which  defendant  was  not  responsible. 
This  position  is  sustained  by  the  ruling  of  this  court  in  Pitts.  Cin. 
and  St.  Louis  R'y  Co.  v.  Thompson,  56  111.  138,  and  of  the 
Supreme  Court  of  the  United  States  in  Railroad  Co.  v.  Pollard, 
22  Wall.  342,  and  in  Stokes  v,  Saltonstall,  13  Pet.  181.  In  the 
last-named  case  it  is  held  that  the  upsetting  of  a  stagecoach,  by 
which  a  passenger  is  injured,  \s  pritPta  facie  evidence  of  negligence 
on  the  part  of  the  driver,  and  casts  upon  the  proprietor  the  bur- 
den of  showing  the  driver  was  in  every  respect  qualified,  and 
acted  with  reasonable  skill  and  the  utmost  caution. 

When,  therefore,  in  the  case  at  bar,  it  is  shown  the  plaintiff  has 
been  injured  by  the  falling  of  the  stage-plank,  the  burden  is  cast 
upon  the  defendant  to  show  this  was  caused  by  an  accident  which. 
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by  the  exercise  of  ordinary  care  on  the  part  of  defendant's  servants, 
could  not  have  been  avoided.  It  is  true,  the  evidence  tends  to 
show  the  end  of  the  boat  was  moved  around  by  the  wind,  and  this 
caused  the  stage-plank  to  fall ;  but  it  does  not  appear  the  boat  was 
fastened  to  the  wharf  in  any  way,  or  that  it  could  not  have  been  so 
fastened  as  to  have  prevented  its  being  moved  by  the  wind.  The 
evidence  wholly  fails  to  establish  ordinary  care  on  the  part  of  the 
defendant  to  prevent  the  falling  of  the  stage-plank. 

The  jury  properly  found  the  plea  of  release  was  not  sustained. 
The  evidence  shows  that  plaintiff,  at  the  time  of  the  execution  of 
the  receipt,  was  an  illiterate  woman,  unable  to  read  or  write,  and 
that  it  was  obtained  from  her  during  her  illness  consequent  upon 
her  injury,  and  by  the  physician  employed  by  defendant  to  attend 
her,  and  in  the  absence  of  any  of  her  friends  to  whom  she  could 
look  for  advice.  The  physician  explained  to  her  that  the  officers 
of  the  company  had  expended  the  amount  of  money  named  in  the 
receipt  for  her  benefit,  and  wanted  something  to  show  the  com- 
pany what  the  money  had  been  expended  for,  and  this  was  all  the 
explanation  he  made.  Taking  into  consideration  all  these  facts, 
and  especially  the  fact  that  the  receipt  was  obtained  by  the  attend- 
ing physician,  we  are  of  opinion  it  cannot  be  held  binding  upon 
her. 

Inasmuch  as,  upon  the  evidence,  the  jury  would  not  have  been 
justified  in  rendering  a  verdict  for  the  defendant,  it  is  only  neces- 
sary for  us  to  consider  such  of  the  alleged  erroneous  rulings  of 
the  court  below  as  may  have  affected  the  amount  of  the  damages 
awarded  the  plaintiff.  The  only  rulings  of  this  character  of  which 
complaint  is  made,  are  the  giving  by  the  court  below  of  the  plain- 
tiff's third,  fifth  and  seventh  instructions,  and  the  refusal  to  permit 
defendant  to  introduce  evidence  as  to  the  pecuniary  circumstances 
of  plaintiff. 

It  is  insisted  that,  as  the  declaration  did  not  allege  plaintiff  had 
suffered  s.  permanent  injury,  it  was  error  to  give  the  third  and  sev- 
enth instructions,  which  authorized  the  jury  to  award  the  plaintiff 
damages  for  such  permanent  injury  as  the  evidence  showed  she 
had  sustained.  This  position  is  untenable.  The  declaration  ex- 
pressly alleges  that  the  plaintiff  **  then  and  there  became  and  was 
sick,  lame  and  disordered,  and  so  remained  for  a  long  time,  to  wit: 
hitherto."  etc.     The  permanency  of  plaintiff's  injury  was  merely 
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evidence  to  be  considered  by  the  juryMn  determining  the  severity 
of  the  plaintiff's  sickness,  lameness  and  disorder,  and  the  rules  of 
pleading  do  not  require  the  plaintiff  to  set  forth  in  his  declaration 
the  evidence  upon  which  he  relies. 

The  objection  made  to  the  fifth  instruction  is,  that  it  authorized 
the  awarding  of  exemplary  damages  if  the  evidence  showed  wil- 
ful negligence  on  the  part  of  the  defendant,  and  that  there  was  no 
evidence  on  which  to  base  the  instruction.  Conceding  this  in- 
struction should  not  have  been  given,  still,  the  damages  awarded 
the  plaintiff  are  not  so  large  as  to  justify  us  in  the  belief  the  jury 
gave  any  exemplary  damages,  and  we  would  not  reverse  the  judg- 
ment for  this  error  which  did  not  harm. 

It  is  also  insisted  the  court  below  erred  in  refusing  to  admit 
evidence  offered  by  the  defendant  as  to  the  pecuniary  circum- 
stances of  the  plaintiff.  We  know  of  no  rule  of  law,  and  have 
been  referred  to  none  by  counsel,  holding  that  in  an  action  of  this 
character  it  is  competent  to  show  the  financial  standing  of  the 
plaintiff.  The  mere  fact  that  plaintiff  in  this  case  made  some 
statements,  without  objection  by  defendant,  as  to  her  pecuniary 
circumstances,  does  not  require  the  court  upon  the  ^plication  of 
defendant  to  try  immaterial  issues. 

There  is  no  substantial  error  in  this  record,  and  the  judgment 
of  the  court  below  must  therefore  be  affirmed. 

THE  CHICAGO    CITY    RAILWAY    COMPANY  V. 

MUMFORD.  («) 

Supreme  Court ^   Illinois^    March ^    1881. 

[Reported  in  97  111.  560.] 

PASSENGER  INJURED  WHILE  ALIGHTING  FROM  STREET  CAR 
BY  CAR  STARTING  WITH  SUDDEN  JERK,  COMPANY 
LIABLE.  'Where  it  appeared  that  a  passenger  notified  the  driver  of  a 
street  car  that  he  desired  to  alight  at  a  certain  place,  and  when  the  place 
was  reached,  the  driver  notified  him,  and  when  he  was  in  the  act  of 
stepping  off,  the  car  started  up  with  a  sudden  jerk,  and  he  was  thrown 
to  the  ground  and  injured,  the  company  was  liable. 

I.  Cited  in  N.  C.  St  R'y  Co.  v,  Williams,  140  111.  275,  282,  2  Am.  Neg. 
Cas.  684. 
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PASSENGER  ALIGHTING  FROM  MOVING  CAR  AND  INJURED 
MAY  RECOVER  FOR  INJURIES.— If  whUe  the  car  was  slowly  mov- 
ing, the  passenger  attempted  to  step  off  and  the  driver  started  the  car 
with  a  sudden  jerk  without  looking  to  see  whether  passengers  were  in  the 
act  of  alighting  or  not,  the  plaintiff  could  recover  for  the.  injuries. 

Appeal  from  the  Superior  Court  of  Cook  County. 

Action  brought  by  Benjamin  Mumford  against  the  Chicago 
City  Railway  Co.  to  recover  damages  for  a  personal  injury  result- 
ing from  the  negligence  of  the  company. 

On  the  second  trial  of  the  case,  the  jury  found  for  the  plaintiff, 
and  assessed  his  damages  at  $8,ooo.  The  plaintiff  entered  a 
remittitur  of  $3,000.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  against  the  defendant  for  $5, 00b. 

Hitchcock,  Dupee  &  Judah,  for  appellant,  cited:  Potter 
v,Z,  &  N.  W.  R.R.  Co.,  21  Wis.  377 ;  C.  &  A.  R.R.  Co.  zk  Gretz- 
ner,  46  111.  74;  Clark  v.  Eighth  Ave.  R.R.  Co.,  36  N.  Y.  135; 
0.  &  M.  R.R.  Co.  V,  Stratton,  78  111.  88 ;  111.  Cent.  R.R.  Co.  v, 
Slatton,  54  Id.  133;  C.  &  A.  R.R.  Co.  v,  Randolph,  53  Id.  510; 
Trow  i\  Vermont  Cent.  R.R.,  24  Vt.  487  ;  Filer  v.  N.  Y.  Cent. 
R.R.  Co.,  49  N.  Y.  47 ;  Chicago  v,  Brophy,  79  111.  277 ;  C.  &  A. 
R.R.  Co.  V.  Wilson,  63  Id.  167  ;  C.  &  A.  R.R.  Co.  v,  Murray,  71 
Id.  601. 

Peckham  &  Brown,  for  appellee. 

Craigf,  •!. — This  was  an  action  on  the  case,  brought  by  Benja- 
min Mumford  against  the  Chicago  City  Railway  Company — a 
corporation  operating  street  cars  in  the  city  of  Chicago — to 
recover  damages  for  a  personal  injury  received  while  in  the  act 
of  getting  off  the  car  of  the  defendant  near  the  Palmer  House, 
in  Chicago.  On  the  trial  of  the  cause  in  the  circuit  court  the 
plaintiff  obtained  a  judgment,  which  the  railway  company  seeks 
to  reverse,  first,  on  the  ground  that  the  plaintiff  failed  to  show 
that  he  was  free  from  negligence  which  contributed  to  the  injury. 
Second,  that  the  court  erred  in  refusing  defendant's  third  and 
fourth  instructions.     Third,  that  the  damages  are  excessive. 

It  is  an  undisputed  fact  that  the  plaintiff  notified  the  driver 
who  was  in  charge  of  the  car,  soon  after  he  went  in  the  car,  that 
he  desired  to  stop  at  the  Palmer  House,  and  that  the  driver 
promised  to  stop  and  let  him  off  at  that  place,  but  whether  the 
accident  occurred  from  the  negligence  of  the  driver,  or  through 
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manent  The  thigh-bone  was  fractured,  which  rendered  plaintiff 
a  cripple  for  life.     Besides,  he  was  otherwise  injured. 

It  is  true  the  damages  are  high,  but  we  do  not  regard  the 
amount  of  the  judgment  so  excessive  as  to  justify  a  reversal  on 
the  ground,  alone,  of  excessive  damages. 

After  a  careful  examination  of  the  whole  record,  we  are  of 
opinion  that  no  substantial  error  appears. 

The  judgment  will,  therefore,  be  affirmed. 

CHICAGO  &  ALTON    RAILROAD  COMPANY   V. 

BONIFIELD.  (1) 

Supreme  Court ^  Illinois^  September^    1882. 

[Reported  in  104  111.  223.] 

QUESTION  OF  FACT  NOT  REVIEWABLE.— The  finding  of  a  jury 
that  the  act  of  a  passenger  in  alighting  from  a  train  was  slight  negligence 
and  that  of  the  employees  of  the  railroad  company  in  starting  its  train 
was  gross  negligence,  being  sustained  by  the  Appellate  Court,  is  conclu- 
sive on  this  court. 

GROSS  NEGLIGENCE  TO  ALIGHT  FROM  SWIFTLY  MOVING 
TRAIN. — Alighting  from  a  train  in  motion  is  negligence  that  will  pre- 
clude all  recovery,  where  the  company  is  not  at  fault  and  the  train  has 
considerable  speed,  but  it  is  not  necessarily  true  where  it  is  a  question  of 
comparative  negligence. 

It  is  not  negligence /^r  j^  to  alight  from  a  moving  train. 

COMPARATIVE  NEGLIGENCE  QUESTION  FOR  JURY.— Where  it 
appeared  that  a  passenger  in  alighting  from  a  train  at  a  station  was 
thrown  by  the  motion  of  the  cars  or  fell  on  the  platform  and  sustained 
injuries  from  which  he  died,  and  both  the  railway  company  and  the  pas- 
senger were  negligent,  the  question  of  negligence  and  its  comparison  was 
one  of  fact,  and  having  been  determined  in  favor  of  the  passenger  by  the 
jury,  it  is  not  the  province  of  this  court  to  review  it. 

Appeal  from  the  Appellate  Court  for  the  Third  District. 
Heard  in  that  court  on  appeal  from  the  Circuit  Court  of  McLean 
County.     The  facts  are  stated  in  the  opinion. 

Williams,  Burr  &  Capen,  for  appellant 

Stevenson  &  Ewing,  for  appellee. 

I.  Cited  in  C.  &  N.  W.  R*y  Co.  «/.  ton,   142  111.   550,  558;  Clayton   v. 

Moranda,  108  111.  576,  581 ;  111,  Cent.  Brooks,  150  M.  97,  105;  C.  &  A.  R. 

R.R.  Co.  V,   Haskins,    115  111.  300,  Co.  v.  Byrum,   153  111.  131,  137,  2 

304;  L.  E.  &  W.  R.  Co.  V.  Middle-  Am.  Neg.  Cas.  7i9« 
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Walker,  J. — It  appears,  and  it  is  not  disputed,  that  on  the 
aSth  day  of  October,  1880,  Peter  Ely,  deceased,  having  attended 
a  political  mass  meeting  at  Bloomington,  at  about  half-past  ten 
o'clock  at  night  took  the  cars  at  that  place  for  the  town  of 
McLean,  where  he  resided.  On  the  arrival  of  the  train  at  that 
place,  in  alighting  from  the  train,  he  was  thrown  by  the  motion  of 
the  cars,  or  fell  on  the  platform,  receiving  injuries  from  which  he 
died  some  three  months  afterwards.  He  brought  suit  in  his  life- 
time to  recover  damages  from  the  company  for  the  injury,  but 
having  died  before  a  trial,  the  suit  was  revived  in  the  name  of  his 
administrator,  to  recover  for  his  widow  and  next  of  kin.  On  a 
trial  the  jury  found  a  verdict  in  favor  of  plaintiff  for  $1,400,  and 
after  overruling  a  motion  for  a  new  trial,  the  court  rendered  a 
judgment  on  the  verdict  Defendant  appealed  to  the  Appellate 
Court,  and  on  a  trial  therein  the  judgment  was  affirmed,  and  the 
case  is  brought  to  this  court  by  appeal. 

Each  side  contends  that  the  other  was  guilty  of  negligence, 
and  the  evidence  tends  to  prove  that  both  were.  But  appellee 
claims  that  even  if  this  be  true,  the  negligence  of  deceased  was 
slight,  and  that  of  the  company  was  gross.  It  is  contended  for 
the  company  that  the  negligence  of  the  deceased  was  not  slight 
in  comparison  with  that  of  the  employees  of  the  company,  and 
that  if  guilty  of  negligence,  it  was  not  gross  in  comparison  with 
that  of  deceased.  The  question  of  negligence  and  its  comparison 
is  one  of  fact,  and  its  determination  is  for  the  jury,  and  the 
question  of  whether  the  jury  have  found  correctly  can  only  be 
reviewed  by  the  Appellate  Court. 

It  is  claimed  that  alighting  from  a  train  in  motion  is  such  neg- 
ligence as  to  preclude  all  recovery,  whatever  the  circumstances. 
This  may  be  true,  and,  no  doubt,  is,  where  the  company  is  not  in 
fault,  and  the  train  has  considerable  speed  ;  but  it  is  not  neces- 
sarily true  where  it  is  a  question  of  comparative  negligence.  A 
train  might  be  barely  in  motion — moving  so  slowly  as  to  be 
scarcely  perceptible  on  close  inspection — when  to  get  off  would 
be  attended  with  no  danger  whatever.  To  hold  such  an  act, 
under  such  circumstances,  gross  negligence  per  se,  would  find  no 
sanction  in  reason  or  justice.  It  would  violate  the  experience  of 
all  persons,  and  be  contrary  to  the  reason  of  all  men.  But  to 
leave  a  train  when  running  at  a  high  rate  of  speed,  as  was  done 
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in  some  of  the  cases  to  which  reference  is  made  in  argument,  is, 
and  must  be,  gross  negligence.  And  it  may  be  perilous  to  get 
off  in  the  dark  when  running  at  a  rate  of  speed  that  would  be  safe 
in  the  light  of  day.  The  value  of  a  certain  fact  in  evidence 
depends  largely  on  the  attendant  circumstances.  An  act  which 
is  gross  negligence  in  one  case  is  not  in  another,  owing  to  modify- 
ing circumstances.  Then,  what  acts  are  negligent  must  depend 
upon  other  acts  in  each  case,  and  what  is  said  in  a  case  of  negli- 
gence is  with  reference  to  that  case.  But  few  acts  can  be  said  to 
be  negligent  per  se,  hence  stern  and  unbending  rules  as  to  the 
weight  of  particular  acts  as  evidence  cannot  be  announced  for  all 
cases  and  under  all  circumstances.  Such  rules  must  necessarily 
be  more  or  less  flexible,  or  be  under  many  cases  confined  to  the 
cause  being  tried.  All  persons  in  the  profession  know  that  a 
small  circumstance  in  evidence  frequently  rightfully  changes  the 
result  of  a  trial  and  recovery. 

It  is  the  long  settled  doctrine  of  this  court  that  negligence  is  a 
fact,  the  finding  of  which  is  clearly  within  the  province  of  a  jury; 
and  it  is  equally  as  well  settled  that  a  question  of  comparative 
negligence  is  as  clearly  within  its  province,  (i)     The  legislature 


I.  Note  ON  Comparative  Neg- 
ligence.— The  doctrine  of  compar- 
ative negligence  is  now  abrogated  in 
Illinois. 

In  Galena  &  Chicago  Union  R. 
Co.  V,  Jacobs,  20  III.  478,  the  doctrine 
of  comparative  or  contributory  neg- 
ligence was  first  announced.  The 
whole  subject  was  re-examined  and 
qualified  in  C.  B.  &  Q.  R.  R.  Co.  v. 
Johnson,  103  111.  512,  and  was  again 
re-examined  and  modified  in  City  of 
Chicago  V,  Sterns,  105  111.  554.  See, 
also,  Penn.  Co.  z/.  Boylan,  104  111. 
595 ;•  Abend  T/.T.  H.  &  I.  R.  Co.,iii 
111.  202;  H.  &  St.  J.  R.R.  Co.  V, 
Martin,  iii  III.  219,  2  Am.  Neg. 
Cas.  661  ;  affirming  11  lU.App.  386, 
2  Am.  Neg.  Cas.  491. 

Subsequent  cases,  however,  re- 
nounce the  doctrine  of  comparative 


negligence.  In  Calumet  Iron  & 
Steel  Co.  V.  Martin,  115  III.  358  (an 
action  to  recover  for  the  death  of  a 
person  killed  by  a  railway  train),  the 
court  held  that  the  doctrine  of  com- 
parative negligence,  as  announced  in 
the  earlier  cases,  was  no  longer  the 
law  in  Illinois,  and  was  not  to  be 
regarded  as  a  correct  rule  of  law 
applicable  to  this  class  of  cases. 
See,  also.  City  of  Mansfield  z^.  Moore, 
1 24  111.  I  ^^ :  Pullman  Palace  Car  Co. 
V.  Laack,  143  III.  242 ;  L.  S.  &  M. 
R*y  Co.  V.  Hessions,  150  III.  542. 

In  Wenona  Coal  Co.  v.  Holmquist, 
152  111.  581,  it  was  AM,  that  an  in- 
struction announcing  the  now  obsolete 
doctrine  of  comparative  negligence  is 
cured  by  others  which  require  the 
exercise  of  ordinary  care  by  plaintiff 
as  a  condition  of  recovery.     In  such 
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has  deprived  this  court  of  the  power  of  reviewing  controverted 
facts  passed  upon  by  a  jury.  That  power  has  been  conferred 
upon  the  Appellate  Courts,  and  we  have  been  deprived  of  its 
exercise.  We  are  compelled  to  take  them  as  found  by  those 
tribunals,  and  have  no  discretion  in  the  matter.  In  this  case  it 
was  a  controverted  fact  whether  the  act  of  deceased  in  passing 
from  the  train  at  the  time  was  slight  negligence,  and  the  negli- 
gence of  the  company  in  starting  its  train  as  it  did,  when  com- 
pared with  that  of  deceased,  was  gross.  These  facts  have  been 
found  by  the  jury  and  the  Appellate  Court,  and  we  have  no  right 
to  disregard  their  finding. 

In  view  of  what  we  have  here  said,  there  was  no  error  in  giv- 
ing and  refusing  instructions  of  the  court  on  the  trial  below.  If 
a  plaintiff  establishes  a  liability  on  the  part  of  a  defendant,  he 
has  a  right  to  recover,  and  it  is  not  error  to  so  instruct  the  jury, 
leaving  them,  if  they  so  find  the  liability,  to  find  in  his  favor,  and 
the  right  to  fix  the  amount  of  damages  froni  the  evidence. 
Appellee's  instructions  so  inform  the  jury,  and  are  not  erroneous. 
There  was  no  error  in  modifying  appellant's  instructions  that 
were  given,  as  they  conformed  to  the  law  when  modified.  Those 
refused  were  erroneous,  and  were  properly  rejected.  They  were 
not  in  conformity  with  the  settled  law  of  this  court,  and  the  error 
is  obvious. 

It  is  urged  that  the  damages  are  excessive.     If  the  amount  of 


case  it  was  also  held,  that  the  expres- 
sion "some  slight  negligence"  is 
equivalent  to  "some  negligence  which 
is  slight,"  and  that  these  words,  in 
an  instruction  on  comparative  neg- 
ligence, do  not  amount  to  an  instruc- 
tion to  the  jury  that  plamtiff's  neg- 
ligence was,  in  fact,  slight. 

In  City  of  Lanark  z/.  Dougherty, 
153  111.  163,  where  objection  was 
taken  to  instructions  because  they 
Ignored  the  doctrine  of  comparative 
negligence,  Magruder,  J.,  said,  that 
"  the  doctrine  of  comparative  neg- 
ligence is  no  longer  the  law  of  this 
court  The  instructions  in  the  present 
case  require  the  jiuy  to  find,  that  the 


plaintiff  was  exercising  ordinary  care, 
and  that  the  defendant  was  guilty  of 
such  negligence  as  produced  the  in- 
jury. This  was  sufficient,  without 
calling  the  attention  of  the  jury  to 
any  nice  distinctions  between  different 
degrees  of  care  or  of  negligence." 
(Citing  Village  of  Mansfield  v.  Moore, 
124  111.  133.) 

In  Penn.  Coal  Co.  v.  Kelly,  156 
111.  9,  17,  the  court  in  referring  to  an 
instruction  as  to  negligence  held,  that 
**  the  instruction  attempts  to  lay  down 
the  old  doctrine  of  comparative  neg- 
ligence, which  is  no  longer  in  force 
in  this  State,  and  for  that  reason 
should  have  been  refused." 
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damages  in  a  recovery  is  not  a  fact  to  be  found  by  a  jury,  but  is 
a  question  of  law  that  may  be  reviewed  by  this  court,  the  amount 
found  in  this  case,  if  we  may  review  them,  is  not  so  large  as  to 
require  a  reversal.  That  the  rule  for  the  measure  of  damages  is 
a  question  of  law,  there  can  be  no  question,  but  whether  the 
amount  found  is  a  question  of  law,  we  decline  to  determine  until 
a  case  is  presented  that  demands  its  decision. 

The  judgment  of  the  Appellate  Court  is  right,  and  must  be 
affirmed. 

WABASH,  ST.  LOUIS  &  PACIFIC   RAILWAY  CO. 

V.  RECTOR,  fi) 

Supreme  Courty  Illinois ^  September ^  1882. 
[Reported  in  104  111.  296.] 

RELATION  OF  CARRIER  AND  PASSENGER.— The  relation  of  carrier 
and  passenger  is  created  by  the  purchase  of  a  ticket  to  carry  the  passen- 
ger between  stations  on  a  railway. 

NEGLIGENCE  OF  PASSENGER  WILL  NOT  EXCUSE  ASSAULT 
BY  CONDUCTOR. — Carelessness  or  negligence  on  the  part  of  a  pas- 
senger will  not  excuse  a  wanton  and  malicious  attack  on  him  by  the  con- 
ductor or  other  servant  of  a  railway  company.  No  matter  how  negligent 
a  passenger  may  be  for  his  safety,  that  will  not  warrant  the  infliction  of 
a  willful  injury  by  a  railroad  employee. 

ASSAULT  BY  CONDUCTOR  ON  PASSENGER.— Where  it  appeared  from 
the  evidence  that  the  plaintiff  did  not  attempt  to  board  the  train  until 
it  had  gained  considerable  speed,  and  then  caught  hold  of  the  rail  at  the 
end  of  the  rear  car  as  it  was  passing  him  and  stepped  on  the  bottom  step 
and  was  swung  around  with  his  back  to  the  rail,  and  after  an  effort  swung 
back  and  with  his  right  hand  took  hold  of  the  other  guard  rail,  and  while 
in  that  position  was  wantonly  and  willfully  assaulted  by  the  conductor  who 
attempted  to  board  the  train  at  the  same  time  and  place,  and  the  court 
charged  that  if  the  jury  believed  from  the  evidence,  that  the  plaintiff, 
under  all  the  circumstances,  in  attempting  to  board  the  train  acted  as  a 
reasonably  prudent  person  would  have  done  under  like  circumstances, 
without  negligence,  and  used  ordinary  care  to  prevent  accident,  and  that 
injuries  were  sustained  by  the  plaintiff  resulting  from  the  willful  or 
wantonly  malicious  conduct  of  the  servant  of  the  defendant  acting  in  the 
line  of  his  duties,  the  defendant  would  be  liable  for  such  injuries,  it  was 
held  to  be  error  under  the  circumstances  of  this  case. 

I.  Cited  in  Harrison  v.  Ely,  120  111.  83,  85;  C.  &  A.  R.   Co.  v.   Arnold 
144  111.  261,  269,  2  Am.  Neg.  Cas.  694. 
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PUNITIVE  DAMAGES  NOT  GIVEN  AS  MATTER  OF  RIGHT  —An 
instruction  that  as  matter  of  law  an  injured  party  is  ''  entitled  "  to  vin- 
dictive or  punitive  damages  is  error. 

INSTRUCTION  IGNORING  IMPORTANT  FACT.— Where  instructions 
to  the  jury  ignore  the  fact  that  an  injury  to  the  plaintiff  might  have  been 
caused  by  his  own  imprudent  act,  viz.:  an  injury  to  his  spine  by  being 
twisted  in  an  attempt  to  board  a  moving  train,  they  are  cause  for  reversal. 

Appeal  from  the  Appellate  Court  for  the  Third  District ;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Fulton  County. 
The  facts  appear  in  the  opinion. 

F.  T.  Hughes,  for  appellant,  cited :  Field  on  Damages,  96,  167; 
C.  &  N.  R'y  Co.  V,  Scates,  90  111.  586;  R.R.  Co.  v.  Aspell,  23 
Pa,  St.  147  ;  Nichols  v.  R'y  Co.,  106  Mass.  463;  Harvey  v,  Ry 
Co.,  116  Mass.  269;  111.  Cent.  RR  Co.  v.  Able,  59  111.  131,  O. 
&  M.  R.R,  Co.  V.  Schiebe,  44  IlL  460;  111.  Cent.  RR.  Co  v. 
Slatton,  54  111.  133;  Harris  v,  Hatfield,  71  111.  310;  Bosworth  v. 
Swanson,  10  Mete.  363;  Heland  v.  Lowell,  3  Allen,  408;  111. 
Cent  RR.  Co.  v.  Hetherington,  83  111.  510;  Middleton  v.  Fowler, 
Salk.  282 ;  Roe  z\  Birkenhead  RR  Co.,  7  Eng.  L.  &  Eq.  546; 
Story  on  Agency,  ^  456  ;  Angell  on  Carriers,  ^  604  ;  Hilliard  on 
Torts,  432;  Cooley  on  Torts,  127,  533;  Wood's  Master  and  Ser- 
vant, *^^  319,  555,  598  ;  2  Kent's  Comm.  260;  Thomp.  on  Neg. 
885;  Pierce  on  Rail.  279,  305,  306;  Bryant  v.  Rich,  106  Mass. 
180;  Little  Miami  RR.  Co.  z/.  Wetmore,  19  Ohio  St.  no; 
McKinley  v.  C.  &  N.  W.  R'y  Co.,  44  Iowa,  321  ;  Crocker  v.  C.  & 
N.W.  R'y  Co.,  36  Wis.  657;  McKeenz/.  Citizens'  R'y  Co.,  40  Mo. 
88;  Goddard  v.  G.  T.  RR  Co.,  57  Me.  202;  Shear.  &  Redf. 
on  Neg.  §  601  ;  Caldwell  z;.  N.  J.  Steamboat  Co.,  47  N.  Y.  282 ; 
Hagan  v.  Prov.  RR.  Co.,  3  R.  I.  88;  Turner  v,  N.  B.  RR.  Co., 
34  Cal.  594;  Ken.  &  G.  RR  Co.  v.  Dills,  4  Bush,  593 ;  C.  &  R. 
I.  R.R.  Co.  V.  McKean,  40  111.  218. 

Gray  &  Waggoner  and  L.  W.  James,  for  appellee,  cited : 
Redf.  on  Carriers,  269,  352;  St.  L.  A.  &  C.  R'y  Co.  v.  Dalby,  19 
111.  353;  Tol.  W.  &  W.  Ry  Co.  v.  Harmon,  47  111.  299;  111.  Cent. 
R.R  Co.  V.  Reed,  37  111.  508;  N.  W.  RR.  Co.  v.  Hack,  66  111. 
239;  C.  B.  &  Q.  RR  Co.  V.  Dickson, 63  111.  157;  Noble  v,  Cun- 
ningham, 74  111.  51;  C.  B.  &  Q.  RR  V,  Bryan,  99  111.  126;  C.  & 
N.  W.  R.R.  Co.  V,  Moranda,  93  111.  303 ;  Goddard  v.  G.  T.  R.R.  Co., 
57  Me.  202;  A.  &  G.  W.  RR  Co.  v.  Dunn,  19  Ohio,  162;  Han- 
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son  V.  N.  A.  R.R.  Co.,  57  Me.  84;  i  Am.  Ry  Cas.  (Smith  & 
Bates'  notes)  127;  Sleeth  v.  Wilson,  9  Car.  &  P.  607;  Bryant  v. 
Rich,  106  Mass.  180;  Coleman  v,  N.  Y.  &  N.  H.  R.R.  Co.,  106 
Mass.  160;  Brokaw  v,  N.  J.  R.R.  Co.,  3  Vroom,  328;  Kline  t'.  C. 
P.  R.R.  Co.,  37  Cal.  327;  Passenger  R.^^.  Co.  v.  Young,  21  Ohio 
St.  518;  Sherley  v.  Billings,  8  Bush,  147;  111.  Cent.  R.R.  Co.  v. 
Parks,  88  111.  375;  C.  B.  &  Q.  R.R.  Co  v.  Boyne.  i  Bradw.  473; 
Same  v.  Bryan,  90  111.  126;  Hawk  v.  Ridgeway,  33  111.  473; 
Chicago  V.  Martin,  49  111.  245;  111.  Cent.  R.R.  Co.  v.  Hammer, 
72  111.  348;  Tol.  P.  &  W.  R'y  Co.  V.  Patterson,  63  111.  304;  Atl. 
&  G.  W.  R.R.  Co.  V.  Dunn,  19  Ohio  St.  162 ;  Pittsburg,  A.  &  M. 
R.R.  Co.  V.  Donahue,  70  Pa.  St  119. 

Scott,  Ch.  J, — ^This  action  was  brought  by  Henry  J.  Rector 
against  the  Wabash,  St.  Louis  and  Pacific  Railway  Company,  and 
Theodore  F.  Kent,  to  recover  for  personal  injuries.  No  service  of 
process  was  had  on  Kent,  and  the  action  proceeded  against  the 
railway  company  alone.  The  facts  necessary  to  an  understanding 
of  the  questions  of  law  to  be  considered  may  be  briefly  stated. 
Plaintiff  desired  to  become  a  passenger  on  defendant's  cars  from 
Smithfield  to  Canton,  and  for  that  purpose  purchased  a  ticket  at 
the  former  station,  that  would  entitle  him  to  become  a  passenger 
on  defendant's  road.  It  appears  plaintiff  delayed  attempting  to 
enter  the  cars  until  after  the  train  was  in  motion,  although  plenty 
of  time  was  allowed  for  that  purpose,  had  he  desired  to  do  so. 
By  the  time  he  did  attempt  to  get  aboard,  the  train  had  acquired 
considerable  speed.  As  the  end  of  the  rear  car  came  opposite 
plaintiff,  he  caught  hold  of  the  rear  guard-rail  and  stepped  with 
one  or  both  feet  on  the  bottom  step  and  swung  around  to  the 
rear  of  the  car.  The  evidence  tends  to  show  a  collision  occurred 
between  plaintiff  and  the  conductor,  who  was  attempting  to  board 
the  train  at  the  same  time  and  at  the  same  platform.  In  an  effort 
to  recover  himself  plaintiff  swung  back,  and  with  his  right  hand 
took  hold  on  the  other  guard-rail,  and  it  was  while  he  was  in  that 
position,  it  is  alleged,  he  was  i.antonly  and  willfully  assaulted  by 
the  conductor.  The  injuries  sustained  by  plaintiff  were  very  seri- 
ous indeed,  and  no  doubt  of  a  permanent  character.  On  the  trial 
in  the  Circuit  Court  the  jury  returned  a  verdict  for  plaintiff  in  the 
sum  of  $14,000.  After  a  remittitur  of  $4,000  was  entered,  the 
court  overruled  defendant's  motion  for  a  new  trial,  and  rendered 
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a  judgment  on  the  verdict  for  $10,000.  The  judgment  was 
affirmed  in  the  Appellate  Court,  and  defendant  brings  the  case  to 
this  court  on  appeal. 

With  the  facts  of  the  case,  further  than  they  may  be  necessary 
to  an  understanding  of  the  questions  of  law  raised,  this  court  will 
not  concern  itself.  They  have  been  ascertained  by  the  Appellate 
Court,  whence  this  cause  comes,  and  that  finding  is,  of  course, 
under  the  statute,  conclusive  on  this  court.  Some  further  refer- 
ence to  the  facts  may  be  necessary  to  render  the  legal  questions 
discussed  intelligible  in  their  application  to  the  case.  As  has 
been  seen,  plaintiff  purchased  a  ticket  on  defendant's  railway 
between  two  stations,  and  that  fact  created  the  relation  of  carrier 
and  passenger,  and  the  law  imposed  duties  arising  out  of  that 
relation,  both  on  the  carrier  and  the  passenger.  It  is  the  duty  of 
every  railroad  company  to  cause  its  passenger  trains  to  stop  at 
each  station  advertised  as  a  place  of  receiving  and  discharging 
passengers  a  sufficient  length  of  time  to  receive  and  let  off  passen- 
gers with  safety,  and  to  provide  a  reasonably  safe  way  of  reaching 
and  departing  from  their  cars  at  all  usual  stations,  and  it  is  the 
duty  of  passengers  to  exercise  ordinary  care  for  their  safety  on 
attempting  to  take  passage  on  railway  cars.  These  respective 
duties,  as  well  as  all  others  that  tend  to  the  security  of  passengers, 
neither  party  ought  to  omit. 

No  complaint  is  made  in  this  case  that  defendant  did  not  cause 
its  train  to  stop  at  the  station  a  sufficient  length  of  time  to  allow 
all  passengers  that  might  wish  to  do  so  to  get  off  or  on  its  cars 
with  safety.  It  is  an  admitted  fact,  plaintiff,  although  holding  a 
ticket  entitling  him  to  passage,  did  not  attempt  to  get  aboard 
defendant's  cars  until  the  same  began  to  move  away  from  the  sta- 
tion. After  the  cars  were  in  motion,  and  had  acquired  considera- 
ble speed,  plaintiff  undertook  to  get  on  the  cars  by  catching  hold 
of  the  railing  of  the  rear  car,  and  while  he  was  holding  to  it  with 
both  hands  as  well  as  he  could,  he  was  injured  by  a  violent  assault 
made  by  the  conductor  and  was  otherwise  injured.  It  is  at  this 
point  in  the  case  the  first  serious  error  occurs  in  the  action  of  the 
trial  court  in  giving  instructions  for  plaintiff.  The  first  of  the 
series  is  as  follows:  **If  the  jury  believe,  from  the  evidence,  that 
the  plaintiff,  under  all  the  circumstances,  in  attempting  to  board 
defendant's  train,  if  he  so  attempted,  acted  as  a   reasonably  pru- 
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dent  person  would  have  done  under  like  circumstances,  without 
negligence,  and  used  ordinary  care  to  prevent  accident,  and   that 
injuries  were  sustained  by  the  plaintiff  resulting  from  the   ivillful 
or  wantonly  malicious  conduct  of  the  servant  of  the  defendant 
acting  in  the  line  of  his  duties,  the  defendant  would  be  liable  for 
such  injuries."     Under  some  circumstances  the  principle  of  this 
instruction  might  be  applicable,  but  it  was  calculated  to  mislead 
the  jury  under  the  admitted  facts  of  this  case.     While  this  charg^e 
must  be  condemned  in  its  application  to  the  facts  of  this  case,    it 
must  not  be  understood  that  any  carelessness  or  degfree  of  negli- 
gence on  the  part  of   a  passenger  would  excuse  a  wanton   and 
malicious  attack  on  him  by  the  conductor  or  other  servant  of  the 
company.     No  matter  how  negligent  a  passenger  may  be  for   his 
safety,  that  would  not  warrant  the  infliction  of  a  willful  injury  by 
a  railroad  employee. 

The  tenth  charge  of  the  series  does  not  state  a  correct  principle 
of  law,  and  would  be  faulty  in  its  application  to  any  state  of 
facts.  It  is  as  follows :  "  The  court  instructs  the  jury  that  if  they 
believe,  from  the  evidence  in  this  case,  that  the  plaintiff  in  this 
case,  having  a  lawful  right  to  ride  on  the  defendant's  train,  was, 
at  and  within  the  county  of  Fulton,  and  State  of  Illinois,  wantonly, 
willfully  and  maliciously  expelled  from  said  train  by  the  conductor 
thereof  while  in  the  exercise  of  his  lawful  or  implied  duty  about 
the  business  of  the  railroad  company,  as  the  servant  and  agent 
of  defendant,  and  that  by  reason  of  such  act  the  said  plaintiff 
then  and  there  sustained  actual,  serious  and  permanent  injury  and 
damage,  then  the  plaintiff  is  not  limited  in  his  recovery  to  such 
actual  damages  sustained,  but  the  plaintiff  is  entitled,  in  addition 
thereto,  to  such  additional  damages  as  the  jury  may  in  their 
judgment  assess  by  way  of  punishment  for  such  act."  The  vice 
of  this  instruction  consists  chiefly  in  the  fact  it  states  the  rule  as 
to  vindictive  or  punitive  damages  broader  than  the  law  will  war- 
rant. Where  an  injury  is  wantonly  and  willfully  inflicted,  the 
jury  may,  in  addition  to  the  actual  damages  sustained,  visit  upon 
the  wrongdoer  vindictive  or  punitive  damages  by  way  of  punish- 
ment for  such  willful  injury,  but  it  is  not  understood  the  injured 
party  is  "  entitled  "  to  such  damages  as  a  matter  of  right,  and  an 
instruction  that  tells  the  jury,  as  a  matter  of  law,  the  injured 
party  is  **  entitled"  to  such  damages,  goes  too  far,  and  is  for  that 
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reason  vicious.  A  party  may  recover  the  actual  damages  inflicted 
by  the  wrongdoer,  but  whether  he  may  have  damages  in  addi- 
tion thereto,  rests  largely  in  the  discreticn  of  the  jury,  under  the 
circumstances,  and  they  should  be  left  free  to  exercise  their 
judgments  in  that  respect.  It  was  prejudicial  error  to  tell  the 
jury,  as  the  court  did  in  this  charge,  that  plaintiff  was  "entitled" 
to  such  damages  above  the  actual  damages  sustained.  It  may  be 
it  was  a  case  where  the  jury  might  give  exemplary  damages,  but 
that  was  a  question  the  court  could  not  pass  upon  without  invad- 
ing the  province  of  the  jury. 

But  there  is  a  vice  common  to  most  of  the  instructions  given 
for  plaintiff  that  must  have  been  hurtful  to  the  defense.  Many  of 
them  ignore  the  fact  the  evidence  tends  to  establish,  viz.,  that 
plaintiff  might  have  been  injured  otherwise  than  by  the  violence 
of  the  conductor.  Whatever  injuries  he  may  have  suffered  other 
than  from  the  assault  of  the  conductor,  were  attributable  to  his 
own  negligence,  and  for  which  defendant  was  in  no  way  responsi- 
ble. That  which  most  seriously  afflicts  plaintiff,  is  some  kind  of 
an  injury  to  the  spine,  and  all  the  physicians  say  the  injury  of 
which  he  complained  most  might  have  been  produced  by  a  strain 
or  wrenching  of  the  body.  One  of  them  says  it  might  "  result 
from  a  very  bad  strain  or  twist  of  the  body,"  and  another,  "  that 
it  might  be  produced  by  a  very  powerful  twist  or  wrench  of  the 
body."  The  description  given  by  plaintiff  of  the  transaction 
shows  he  must  have  sustained  a  very  severe  strain  or  wrenching 
of  the  body  in  the  attempt  to  get  on  the  train  when  in  motion. 
His  own  account  is,  that  when  he  caught  hold  of  the  railing  he 
"  swung  clear  "  and  had  great  difficulty  in  regaining  his  balance. 
A  witness  near  at  hand,  and  who  saw  all  that  took  place,  says 
plaintiff  "  stepped  on  the  car  and  swung  around  with  his  back  to 
the  back  end  of  the  railing."  All  the  witnesses  agree  the  train 
had  acquired  considerable  speed  before  plaintiff  attempted  to  get 
aboard  of  it,  and  there  must,  of  necessity,  have  been  a  strain  more 
or  less  severe  to  the  body.  Whether  plaintiff  was  injured  in  that 
way  was  a  question  that  ought  to  have  been  more  definitely  sub- 
mitted to  the  jury.  The  instructions  should  have  excluded  from 
the  jury  all  idea  that  there  could  be  any  recovery  for  injuries 
sustained  by  plaintiff  on  account  of  an  imprudent  attempt  to  board 
the  train  when  in  motion,  other  than  that  produced  by  the  wrong- 
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ful  conduct  of  defendant's  servants  in  charge  of  the  train.  That 
the  instructions  did  not  do,  and  the  error  in  this  regard  may 
account  in  some  measure  for  the  unusually  large  verdict  rendered. 
It  is  not  sufficient  in  a  case  of  this  kind  that  some  of  defendant's 
instructions  may  have  stated  the  law  correctly  on  this  branch  of 
the  case.  Plaintiff's  instructions  should  have  done  the  same 
thing,  so  that  the  jury  could  not  have  been  misled  by  considering 
one  set  or  the  other  of  the  charges  given. 

There  may  be  slight  errors  in  other  instructions,  but  they  have 
not  been  deemed  to  be  of  sufficient  importance  to  be  remarked 
upon.  On  another  trial  the  Circuit  Court  will  make  the  instruc- 
tions conform,  as  near  as  may  be,  to  the  views  expressed  in  this 
opinion. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  reverse  the  judgment  of  the 
Circuit  Court,  and  remand  the  cause  for  a  new  trial. 

CHICAGO  WEST  DIVISION  RAILWAY  COMPANY 

V.  MILLS.  (0 

Supreme  Court ^  Illinois^  Nai^ember^  1882. 

[Reported  in  105  111.  63.] 

STARTING  STREET  CAR  WHILE  PASSENGER  IS  ALIGHTING.— 
A  street  car  being  stopped  at  a  usual  place  of  alighting,  a  passenger  has 
the  right  to  alight  without  making  any  request  to  or  obtaining  permis- 
sion from  the  persons  in  charge  of  the  car,  and  it  is  immaterial  whether 
the  car  was  stopped  at  the  request  of  the  passenger  or  not,  and  if  the 
car  is  started  while  the  passenger  is  alighting  and  he  receives  injuries,  he 
may  recover  damages. 

RELEASE  OF  CLAIM  WHEN  NOT  BINDING.— A  release  of  all  claim 
against  a  railway  company  is  not  binding  when  it  appears  that  the  per- 
son executing  the  release  was  lacking  in  intelligence  caused  by  being 
under  the  influence  of  opiates. 

Appeal  from  the  Appellate  Court  for  the  First  District- 
Heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
County. 

I.  Cited  in  C.  &  N.  W.  R*y  Co.  v.  For  a  report  of  the  first  appeal  in 

Snyder,  128  111.  658.  this  case,  91  111.  39,  see  p.  630  ante. 
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On  the  4th  of  May,  1876,  appellee  sued  appellant  in  the  Cook 
Circuit  Court  in  an  action  on  the  case  for  negligence.  The  gen- 
eral issue,  and  also  special  pleas  of  accord  and  satisfaction,  and  a 
special  plea  of  release,  were  pleaded.  The  similiter  was  added 
to  the  general  issue.  To  the  plea  of  accord  and  satisfaction  it 
was  replied  that  plaintiff,  at  the  time  she  received  said  payment, 
etc.,  was  unconscious  and  wholly  incapable  of  understanding  the 
meaning  and  effect  of  what  she  did,  etc.,  and  to  the  special  plea 
of  release,  non  est  factum  was  replied.  Subsequently  the  parties 
stipulated,  in  writing,  that  the  plaintiff,  under  her  replication  of 
non  est  factum,  might  show  any  fact  or  facts,  or  any  defense 
which  it  would  be  competent  for  her  to  prove  under  any  special 
replication  well  pleaded  to  the  pleas  of  release,  and  that  the 
defendant  might  meet  such  facts  or  defense  in  the  same  manner 
and  with  like  effect  as  they  could  do  under  any  rejoinder  legally 
interposed.  At  the  May  Term,  1877,  of  that  court,  trial  was  had, 
resulting  in  a  judgment  for  the  plaintiff.  The  defendant  appealed 
to  this  court,  and  the  judgment  of  the  Circuit  Court  was,  at  our 
September  Term,  1878,  reversed,  and  the  cause  remanded  for  a 
trial  de  novo.  After  the  remanding  of  the  cause,  and  at  the 
January  Term,  1882,  of  the  Cook  Circuit  Court,  another  trial  was 
had,  resulting,  as  the  first,  in  a  judgment  in  favor  of  the  plaintiff. 
From  that  judgment  appeal  was  prosecuted  to  the  Appellate 
Court  for  the  First  District,  and  that  court,  at  its  March  Term, 
1882,  affirmed  the  judgment  of  the  Circuit  Court.  This  appeal  is 
from  that  judgment.  The  errors  assigned  are  discussed  in  the 
opinion. 

Francis  H.  Kales,  for  appellant,  cited :  C.  &  N.  W.  R'y  Co. 
V.  Dimmick,  96  111.  42  ;  C.  B.  &  Q.  R.R.  Co.  v.  Johnson,  103  Id. 
512;  111.  Cent.  R.R.  Co.  v.  Green,  81  Id.  19;  R.R.  Co.  v.  Delaney, 
82  Id.  98;  Schmidt  v,  R.R.  Co.,  83  Id.  405. 

S.  K.  Dow,  for  appellee,  cited :  Wrought  Iron  Bridge  Co.  v. 
Commissioners,  loi  111.  518;  Yore  v.  McCord,  74  111.  33;  i  Red- 
field  on  Wills,  123,  124. 

Scholfleld,  J, — The  several  alleged  errors  in  the  rulings 
below  will  be  passed  upon  in  the  order  of  their  discussion  in  the 
argument  on  behalf  of  appellant. 

First — ^The  point  is  made  that  it  is  alleged  in  the  declaration 
that   it  became  the   duty  of  the  defendant,  upon  the  plaintiff's 


666  American  Negligence  Cases. 

request,  to  slacken  speed,  so  as  to  enable  her,  in  the  exercise 
of  due  care,  to  alight  from  the  car  without  injury ;  that  it  neglect- 
ed to  do  so,  but  on  the  contrary,  on  the  request  of  the  plaintiff, 
the  defendant  caused  its  car  to  be  stopped,  and  the  plaintiff,  with 
the  defendant's  consent  and  permission,  attempted  to  alight  from 
the  car,  and  while  so  attempting  the  defendant  carelessly,  etc., 
caused  the  car  to  be  suddenly  and  violently  started,  etc.,  whereby, 
etc. — whereas  there  is  no  evidence  in  the  record  tending  to  prove 
that  the  plaintiff  requested  the  defendant  to  stop  for  her  to  alight, 
or  that  it  did  so,  or  that  she  obtained  the  defendant's  consent 
or  permission  to  alight  when  she  attempted  to  do  so,  or  that 
the  defendant  or  its  servants  knew  she  was  attempting  to  alight 
when  she  undertook  to  do  so,  and  that  therefore  the  Circuit  Court 
should  have  given,  as  asked,  the  defendant's  fourth  instruction, 
namely,  that  **  upon  the  evidence  in  this  case  the  plaintiff  cannot 
recover." 

A  party  is  not  bound  to  prove  matters  whicn  are  merely  sur- 
plusage. If  the  proof  does  not  correspond  with  such  matters,  the 
variance  is  immaterial.  Pennsylvania  Co.  v,  Conlan,  loi  111.  93. 
If  the  whole  of  an  averment  may  be  stricken  out  without  destroy- 
ing the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove  it. 
Williamson  v,  Allinson,  2  East,  446;  Maxwell  v.  Maxwell,  31  Me. 
184.  The  gist  of  the  present  action  is  the  negligence  of  the 
defendant  in  starting  the  car  while  the  plaintiff  was  in  the  act  of 
alighting.  It  was  of  no  consequence  whether  the  car  was  stopped 
at  the  instance  of  the  plaintiff  or  not,  since  the  act  of  stopping  was 
productive  of  no  injury,  and  is  in  no  respect  complained  of.  It  is 
sufficient  while  the  car  was  stopped  parties  were  getting  off,  and 
the  plaintiff,  while  attempting  also  to  do  so,  with  due  care,  was 
injured  by  reason  of  the  negligent  starting  of  the  car  by  the  de- 
fendant's servant.  Nor  could  it  be  material  to  determine  whether 
plaintiff  asked  or  obtained  permission  of  the  defendant  or  its  ser- 
vants to  alight.  The  car  being  stopped,  from  whatever  cause,  at 
a  place  where  passengers  were  in  the  habit  of  alighting,  she  had 
the  undoubted  right  to  alight  without  making  any  request  or 
obtaining  any  permission  in  that  regard,  and  if  the  defendant's 
servants  knew,  or  by  the  exercise  of  due  care  would  have  known 
of  it,  it  was  negligence  on  their  part  to  start  the  car  before  she 
had  a  reasonable  time  in  which  to  alight    So  it  would  seem  clear, 
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if  the  allegation  that  counsel  insists  there  is  no  evidence  tending 
to  prove,  were  stricken  from  the  declaration,  it  would  still  be  sub- 
stantially good.  Where  there  is  evidence  tending  to  prove  a  cause 
of  action,  it  is  an  invasion  of  the  province  of  the  jury  to  instruct 
them  that  the  plaintiff  cannot  recover.  Guerdon  v,  Corbett,  87  111. 
272  ;   Hubner  v,  Feige,  90  111.  208;   Peoria  Ins.  Co.  v.  Frost,  37 

IlL  333. 

There  was  some  evidence  tending  to  prove  that  the  plaintiff  was 

injured  while  attempting  to  alight  with  due  care,  by  reason  of  the 
negligence  of  the  defendant's  servant  in  starting  the  car.  It  fol- 
lows, in  our  opinion,  there  was  no  error  in  refusing  to  give  the 
instruction. 

Second — ^The   first   instruction,   given  at  the   instance  of   the 
plaintiff,  is  as  follows : 

"  The  court  instructs  the  jury,  as  matter  of  law  applicable  to 
this  case,  that  it  was  the  duty  of  the  defendant,  as  a  common 
carrier  of  persons  at  Chicago  for  hire,  when  it  stopped  its  cars, 
whether  in  consequence  of  a  signal  from  some  passenger  on  the 
car  or  not,  not  to  start  the  same  again  while  its  passengers  are  in 
the  act  of  getting  off  the  car,  if  the  fact  that  its  passengers  are  in 
the  act  of  alighting  is  known  to  the  person  having  charge  of  the 
same,  or  would  be  known  to  such  person  by  the  exercise  of  due 
care  and  caution  in  the  discharge  of  his  duties,  and  as  a  common 
carrier  of  passengers  defendant  should  give  its  passengers  a  rea- 
sonable opportunity  to  alight  from  its  cars  before  starting  the 
same,  when  the  fact  that  its  passengers  desire  to  alight  is  known, 
or  by  the  exercise  of  due  care  and  diligence  would  be  known  to 
the  person  in  charge  of  the  car;  and  if  the  jury  believe  from  the 
evidence  and  the  circumstances  proven  in  this  case,  that  on  the 
13th  day  of  May,  A.  D.  1875,  ^he  plaintiff  was  a  passenger  upon 
one  of  the  street  cars  of  the  defendant  operated  by  it  on  Madison 
and  State  streets,  within  the  city  of  Chicago,  and  that  while  such 
car  of  defendant,  in  which  plaintiff  and  others  were  being  con- 
veyed as  passengers,  was  driven  along  State  street,  north  of  Ran- 
dolph street,  it  was  stopped  for  the  purpose  of  allowing  its  pas- 
sengers, among  which  was  the  plaintiff,  to  get  off,  or  had  stopped 
for  any  other  purpose,  with  or  without  a  signal  to  stop,  and  when 
so  stopped  the  passengers  were  in  the  act  of  getting  off  said  car, 
with  the  knowledge  of  the  driver  of  said  car;  and  if  you  further 
Vol.  II. — 42 


668  American  negligence  Cases, 

And,  from  the  evidence,  that  the  plaintiff,  at  this  time  and  place, 
the  said  car  being  stopped  and  not  in  motion  (if  you  find,  from 
the  evidence,  that  such  was  the  fact),  in  the  exercise  of  due  care 
and  diligence  on  her  part,  was  also  in  the  act  of  alighting  from 
said  car,  and  that  the  defendant,  by  its  driver,  started  the  said  car 
while  plaintiff  was  so  getting  off,  and  before  she  had  a  reasonable 
time  to  do  so,  and  thereby  threw  the  plaintiff  down  upon  the 
street,  and  by  reason  thereof  the  neck  of  her  thigh-bone  was 
broken  or  injured,  without  negligence  or  fault  on  her  part,  and  by 
reason  of  negligence  or  carelessness  on  the  part  of  the  driver  of 
the  car  (if  you  find,  from  the  evidence,  he  was  guilty  of  careless- 
ness or  negligence  in  starting  the  car),  then  the  defendant  would 
be  liable  for  the  damages  thereby  sustained  by  plaintiff,  and  the 
verdict  should  be  for  the  plaintiff,  unless  the  jury  further  find, 
from  the  evidence,  that  the  release  read  in  evidence  was  executed 
by  plaintiff  under  an  agreement  which  she  was,  at  the  time  of 
making  it,  capable  of  understanding  and  intelligently  consenting 
to,  or  that,  after  being  fully  informed  thereof,  she  ratified  it  or 
failed  to  return  the  consideration  paid  to  her  (if  the  jury  believe, 
from  the  evidence,  any  was  paid  to  her),  and  thereby  avoid  said 
release." 

Three  objections  are  taken  by  counsel  to  this  instruction: 

1.  It  is  insisted  the  evidence  does  not  show  that  the  defendant 
was  in  any  manner  negligent,  and  that,  therefore,  there  was 
nothing  in  the  evidence  upon  which  to  rest  the  instruction.  It 
may  be  that  if  the  question  of  the  preponderance  of  the  evidence 
upon  the  question  of  negligence  were  submitted  to  us  as  an 
original  question,  we  would  be  of  opinion  that  the  decided  pre- 
ponderance  is  with  the  defendant.  Still,  that  could  not  be  of 
the  slightest  moment  in  respect  of  the  duty  now  incumbent  upon 
us.  The  question  is,  simply,  did  the  evidence  tend  to  establish 
the  point  submitted?  If  it  did,  then  it  was  properly  left  to  the 
jury.  We  have  already  said  that,  in  our  opinion,  there  was  evi- 
dence tending  to  establish  negligence  in  the  servants  of  the 
defendant,  and  that  was  sufficient.  The  question  was,  then, 
proper  to  be  submitted  to  the  jury. 

2.  It  is  again  insisted  that  the  plaintiff,  by  her  conduct,  plainly 
told  the  driver  of  the  car  that  she  intended,  after  coming  down 
on  the  car  and  not  alighting  at  the  end  of  the  route,  to  make  the 
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return  trip  on  the  same  car,  and  that  hence  so  much  of  the 
instruction  as  declared  the  duty  of  the  defendant  to  be  not  to 
start  the  cars  while  its  passengers  are  in  the  act  of  getting  off, 
was  erroneous,  because  inapplicable.  It  cannot  with  accuracy  be 
said  all  the  evidence  shows,  and  none  tends  to  the  contrary,  as 
here  insisted  by  counsel  for  the  defendant. 

Mrs.  Camp  testified,  among  other  things:  "People  were  getting 
off  the  cars,  and  we  (i.  e.,  plaintiff  and  witness)  finally  concluded 
we  also  would  get  off.  I  got  off.  I  noticed  she  arose  and  fol- 
lowed immediately."  Again  she  said :  **  One  reason  why  we 
thought  we  would  get  off  was  because  others  were  getting  off. 
Others  arose  a  little  before,  and  we  arose  as  others.  .  .  .  They 
were  in  the  act  of  rising  and  getting  out  as  we  did.  My  recol- 
lection is  there  were  several  that  seemed  to  be  rising  and  leaving 
the  car.  The  car  was  standing  still,  and  others  were  getting  off." 
Plaintiff,  among  other  things,  testified:  "Mrs.  Camp  got  off. 
Others  got  off,  and  I  attempted  to  get  off.  The  car  started  while 
one  of  my  feet  was  on  the  side  platform  of  the  summer  car  and 
the  other  foot  was  stepping  down,  and  threw  me  down.  The  car 
must  have  been  started  suddenly.  I  felt  a  jerk,  and  seemed  to 
feel  a  whirl,  and  fell.  .  .  .  When  we  were  getting  off  the  car  was 
standing  still.  Had  not  been  standing  still  many  minutes.  People 
were  getting  off.  We  commenced  to  get  off  as  soon  as  it  stopped. 
There  were  other  ladies.  They  got  off  the  same  side  as  we  did. 
I  saw  Mrs.  Camp  get  off.  The  car  stopped  to  let  passengers  off, 
as  I  took  it.  I  do  not  think  I  rang  the  bell — could  not  tell  who 
did  ring  the  bell.  It  is  my  impression  that  it  was  rung.  Am 
certain  this  car  was  standing  still.  Did  not  attempt  to  get  off 
while  the  car  was  moving.  It  was  an  open  summer  car,  and  he 
(the  driver)  could  have  seen  me.  There  was  no  obstruction  to 
prevent  him  knowing  whether  the  passengers  were  getting  off." 
The  driver  of  the  car  testified,  on  cross-examination :  "  The 
accident  occurred  on  State  street,  between  fifty  and  one  hundred 
feet  from  Randolph  street.  The  car  was  an  open  summer  car. 
The  fact  that  I  saw  the  lady  fall  from  the  side  of  the  car  refreshes 
my  recollection.  .  .  .  There  were  no  obstructions  to  prevent  my 
seeing  this  lady  as  she  was  stepping  down  from  the  car.  I  could 
see  her  distinctly,  and  she  could  see  me.  .  .  .  There  are  lots  of 
passengers  that  ride  either  way  on  this  part  of  State  street,  north 
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of  Randolph.    There  was  no  provision  against  it  .  .  .  Anybody 
could  get  on  or  off  between  Randolph  and   Lake  streets,  if  they 
chose.     There  was  no  provision  against  it."     If  the  driver  of  the 
car  knew  that  passengers  were  getting  off,  as  it  would  seem  from 
this  evidence  he  did,  it  was  his  duty  not  to  start  the  car  until  they 
had  sufficient  time  to  get  off.    So,  also,  where  a  driver  stops  a  car 
at  a  place  where  passengers  are  in  the  habit  of  getting  off,  he 
must  not  start  it  again  until  he  knows  he  can  do  so  in  safety  to 
his  passengers.     There  is  nothing  in  the  evidence  from  which  it 
is  pretended  the  driver  was  authorized  to  infer  plaintiff  did  not 
intend  to  get  off,  except  the  fact  she  rode  to  the  end  of  the  track, 
and  did  not  get  off.     But  it  cannot  be  said  that  any  legal  infer- 
ence results  from  this.     People  may  get  off  when  and  where  they 
please,  provided  the  car  is  stopped  when  they  attempt  to  do  so. 
But  even  if  the  driver  had  been  expressly  notified  by  plaintiff 
that  she  did  not  intend  to  get  off,  when  he  saw  passengers  getting 
off  it  was  still  his  duty  to  wait  until  they   had  reasonable  time  to 
leave  the  car  before  starting. 

3.  It  is  insisted  that  the  instruction  in  respect  of  the  release 
submits  an  improper  test — ^that  although  she  may  not  have  been 
under  any  mental  impairment,  still,  under  this  instruction,  if  she 
did  not  have  sufficient  intelligence  she  would  not  be  bound  by  it. 
This  instruction  must  be  construed  with  reference  to  the  facts  in 
evidence  before  the  jury,  and  being  so  construed,  it  must  have 
been  understood  that  the  want  of  intelligence  was  caused  by  her 
being  temporarily  under  the  influence  of  opiates,  etc. ;  and  any 
pernicious  effect  that  this  instruction  might  possibly  have  other- 
wise had,  was  fully  counteracted  by  the  defendant's  third  instruc- 
tion, supplementing  and  explaining  all  that  is  here  omitted. 

We  think,  on  the  whole,  the  instruction  is  free  of  legal  objec- 
tion. 

Third — We  are  precluded,  in  cases  like  the  present,  from  going 
into  any  controverted  question  of  fact.  The  language  of  the 
amended  Practice  Act  of  June,  1877,  is  explicit,  that  "  no  assign- 
ment of  error  shall  be  allowed  which  shall  call  in  question  the 
determination  of  the  inferior  appellate  court  upon  controverted 
questions  of  fact."     Comment  cannot  make  this  more  plain. 

The  judgment  is  affirmed. 
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THE  HANNIBAL  &  ST.  JOSEPH  RAILROAD   GO. 

V.  MARTIN.  (0 

Supreme  Courts   Illinois^   September^    1884. 
[Reported  in  iii  111.    219.] 

RAILROAD  COMPANY  LIABLE  FOR  INJURY  TO  PASSENGER 
FALLING  BETWEEN  CARS  OWNED  AND  OPERATED  BY 
ANOTHER  COMPANY.— Where  it  appeared  that  a  passenger  entered 
a  railway  train  before  it  was  entirely  made  up,  by  invitation  of  an 
employee,  and  there  being  no  room  in  the  car,  was  invited  to  a  forwari 
car  by  another  employee,  and  while  passing  from  one  car  to  another,  the 
forward  car  was  drawn  away,  causing  the  passenger  to  fall  to  the  ground 
and  she  sustained  injuries,  the  railroad  company  was  liable,  and  the  fact 
that  the  car  and  engine  and  tracks  were  owned  by  another  company,  and 
the  train  was  made  up  by  the  latter  company's  employees,  did  not  relieve 
the  railroad  company  whose  passenger  she  was. 

CARRIER  LIABLE  FOR  INJURY  TO  PASSENGER  BOARDING 
TRAIN  BEFORE  SAME  IS  FULLY  MADE  UP.— A  carrier  is  under 
no  obligation  to  receive  passengers  on  its  train  before  the  train  is  fully 
made  up,  but  if  it  does,  it  is  bound  to  couple  its  cars  and  control  its 
cars  and  engines  in  a  careful,  skillful  and  prudent  manner,  and  for  a 
neglect  to  do  so  will  be  liable  for  an  injury  resulting  therefrom. 

Appeal  from  the  Appellate  Court  for  the  First  District 
Heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
County.     The  facts  appear  in  the  opinion. 

Marsh  &  McFadon,  for  appellant,  cited:  Garrison  z/.  Chicago, 
97  111.  68;  R.R.  Co.  v,  Benton,  69  111.  174;  R.R.  Co.  v,  Sykes, 
96  111.  171;  R'y  Co.  V.  Krouse,  30  Ohio  St.  231;  R.R.  Co.  v. 
Randolph,  53  III.  512;  Price  v,  R'y  Co.,  ^2  Mo.  418;  Dots  v.  R'y 
Co.,  59  Id.  37;  Butterson  v,  R'y  Co.,  49  Mich.  187;  R.R.  Co.  v. 
Marcott,  41  Id.  435;  Bloomington  v.  Goodrich,  88  111.  558;  i 
Chitty's  Pi.  (7th  Am.  ed.)  427;  Price  v,  R'y  Co.,  72  Mo.  416;  R'y 
Co.  V.  Rector,  104  111.  305;  R'y  Co.  v.  Eddy,  72  Id.  140;  Hutch, 
on  Cam  %  809;  Joch  v,  Dankwardt,  85  111.  332;  R.R.  Co.  v, 
Sutton,  53  Id.  399;  2  Greenl.  on  Ev.  §  267. 

EwiNG  &  Hamilton,  for  appellee,  cited:  R.R.  Co.  v.  Perry, 
58  Ga.  461:  R.R.  Co.  V,  Martin,  11  Bradw.  389;  R'y  Co.  v. 
Henks,  91  111.  409;  R.R.  Co.  v.  Sykes,  96  111.  172;  R'y  Co.  v. 
Peyton,  106  111.  534;  R.R.  Co.  t/.  Stables,  62  III  320. 

I.  Affirming  same  case  in  11  IlL  App.  386,  2  Am.  Neg.  Gas.  491. 
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Scholfield,  Ch.  J. — Appellee  and  her  husband  having  pro- 
cured tickets  entitling  them  to  be  carried  from  Quincy,  in  this 
State,  to  Kansas  City,  in  Missouri,  took  seats  in  the  waiting-room 
at  the  Quincy  depot  some  minutes  before  the  time  fixed  for  the 
departure  of  appellant's  train.  She  introduced  evidence,  upon 
the  trial,  to  the  eflFect  that,  after  they  had  been  seated  thus  for  a 
brief  time,  the  conductor  of  appellant's  train  entered  the  waiting- 
room  and  publicly  announced  that  appellant's  train  for  Kansas 
City  was  ready  for  departure ;  that  thereupon  appellee  and  her 
husband,  and  a  number  of  other  persons,  arose  and  proceeded  to 
the  train,  which  was  standing  alongside  the  platform  used  by 
appellant,  and  entered  the  hindmost  car  in  the  train ;  that  this 
car  being  full,  they  passed  through  it,  and  entered  the  next  car 
forward,  and  that  car  also  being  full,  they  then  passed  through  it 
and  into  the  next  forward  car,  which  was  also  full ;  that  there 
some  man  arose  and  gave  appellee  a  seat,  which  she  accepted, 
her  husband  meanwhile  being  compelled  to  remain  standing; 
that  about  the  time  appellee  took  the  seat  thus  given  her,  an 
employee  of  appellant  entered  the  car  and  requested  the  passen- 
gers to  be  patient  for  a  mpment,  promising  that  they  would  add 
another  car  to  the  train;  that  soon  after  this  announcement  there 
was  the  jar  forward  of  one  car  striking  against  another,  and  a 
moment  later  an  employee  of  appellant  entered  the  car  in  which 
appellee  was  sitting,  through  its  forward  door,  and  notified  the 
passengers  that  the  car  in  front  was  ready ;  that  thereupon  some 
ten  or  twelve  persons  passed  on  and  into  the  car  in  front,  and 
appellee  attempted  to  also  do  so,  but  just  as  she  caught  the  rail 
of  the  forward  car,  and  was  in  the  act  of  stepping  upon  the  plat- 
form of  that  car,  it  moved  forward,  leaving  the  car  from  which 
she  was  trying  to  pass  stationary,  and  by  reason  thereof  she  fell 
or  was  precipitated  to  the  ground.  She  was  soon  after  taken  up 
badly  injured  and  in  an  insensible  condition,  and  placed  in  the 
car  in  which  she  had  been  seated.  She  remained  in  the  car,  and 
in  a  brief  time  became  conscious,  and  continued  her  journey  not- 
withstanding her  injuries.  Appellant  owns  no  track  or  depot 
in  Quincy.  Its  cars  cross  the  river  and  enter  the  depot  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  on  the  tracks  of 
that  company,  and  its  trains  are  made  up  in  Quincy  by  employees 
of  the  Chicago,  Burlington  &  Quincy  Railroad  Company. 


Carrier  of  Persons.  6(53 

The  instructions  given  to  the  jury  upon  the  trial,  at  the  instance 
of  appellee,  are  as  follows  : 

"I.  The  court  instructs  the  jury,  that  if  they  believe,  from  all 
the  evidence  in  this  case,  that  on  or  about  the  i6th  day  of  Febru- 
ary, 1880,  the  defendant  was  controlling  and  operating  a  train  of 
cars  on  a  railroad  in  this  county,  and  that  the  defendant  received 
the  plaintiff  on  its  cars  as  a  passenger,  for  hire,  then  the  court 
instructs  the  jury  that  the  defendant  was  bound  to  make  up  its 
train,  couple  its  cars,  and  manage  and  control  its  cars  and  engines 
in  such  a  careful,  skillful  and  prudent  manner  as  to  carry  the  plain- 
tiff with  reasonable  safety  as  such  passenger. 

*'2.  If  the  jury  believe,  from  all  the  evidence  in  this  case,  that 
the  plaintiff,  on  or  about  the  i6th  day  of  February,  A.  D.  1880, 
had  purchased  a  ticket  over  the  defendant's  road  from  the  city  of 
Quincy,  Illinois,  to  Kansas  City,  Missouri,  and  on  or  about  that 
day  became  a  passenger  on  the  defendant's  train  of  cars,  to  be 
carried  from  said  Quincy  to  said  Kansas  City,  then  the  law 
imposed  upon  the  defendant  the  duty  of  using  all  necessary  and 
reasonable  skill,  care  and  caution  in  making  up  and  running  said 
train,  necessary  for  the  reasonably  safe  conveyance  of  the  plaintiff 
as  such  passenger.  And  if  the  jury  further  believe,  from  the 
evidence,  that  while  the  plaintiff  was  so  a  passenger  on  defendant's 
train  of  cars,  she  was  requested  by  an  employee  or  servant  of  the 
defendant  to  pass  from  the  car  in  which  she  was,  to  the  car 
immediately  in  front  thereof,  and  that  while  she  was  in  the  act 
of  passing  from  one  car  to  the  other  in  obedience  to  such  request, 
by  the  carelessness  and  negligence  of  the  defendant  in  making  up 
its  said  train,  and  failing  to  sufficiently  couple  its  said  cars,  or  by 
the  carelessness  and  negligence  of  the  defendant  in  moving  its 
engine  and  the  cars  attached  thereto  without  sufficiently  and 
securely  coupling  its  cars,  and  without  any  fault  or  negligence  on 
the  part  of  the  plaintiff,  the  engine  and  a  part  of  the  train  of  the 
defendant  was  started  forward,  and  the  car  from  which  the  plaintiff 
was  passing  was  detached  and  separated  from  the  car  into  which 
she  was  going,  and  the  plaintiff  was  thereby,  without  any  negli- 
gence or  fault  of  her  own,  precipitated  and  thrown  between 
said  cars  to  the  ground,  and  thereby  injured,  then  the  jury  should 
find  the  defendant  guilty,  and  assess  the  plaintiff's  damages  at  such 
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sum,  not  exceeding  $10,000,  as  they  may  believe,  from  all  the 
evidence,  she  has  sustained. 

"  3.  Although  the  jury  may  believe,  from  the  evidence,  that  the 
defendant's  train  of  cars,  testified  about  by  the  witnesses  in  this 
case,  was  made  up  by  the  servants  and  employees  of  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  and  that  such  sen.^ants 
and  employees  had  the  control  and  management  of  said  cars  until 
said  train  was  made  up  and  ready  to  start  on  its  run  over  the 
defendant's  road — still,  if  the  jury  further  believe,  from  the  evi- 
dence, that  said  servants  and  employees  of  the  Chicago,  Burling- 
ton and  Quincy  Railroad  Company  so  made  up  and  had  control 
of  said  train  and  cars  with  the  consent  of  the  defendant,  and  under 
an  agreement  between  the  defendant  and  said  Chicago,  Burling- 
ton and  Quincy  Railroad  Company,  then  the  court  instructs  the 
jury,  that  for  the  said  purpose  of  making  up  and  managing  said 
train  and  cars  until  said  train  was  ready  to  start  on  its  regular 
run,  the  said  servants  and  employees  of  the  Chicago,  Burlington 
and  Quincy  Railroad  Company  so  engaged  were  the  servants  and 
employees  of  the  defendant. 

"4.  The  court  instructs  the  jury,  that  in  this  case  it  is  imma- 
terial whether  the  defendant  actually  owned  the  cars  or  the  engine 
forming  the  train  on  which  plaintiff  was  a  passenger  at  the  time 
of  the  supposed  injury  testified  about,  or  not ;  but  if  the  jury 
believe,  from  all  the  evidence  in  this  case,  that  the  plaintiff  had 
purchased  a  ticket  for  her  conveyance  as  a  passenger  over  the 
railroad  of  the  defendant,  and  had  been  received  by  the  defend- 
ant in  a  car  run  and  operated  by  said  defendant,  for  the  purpose 
of  carrying  her  as  a  passenger,  and  that  while  so  a  passenger  on  a 
car  run  and  operated  by  the  defendant,  by  the  carelessness  and 
negligence  of'  the  defendant,  and  without  any  fault  or  negligence 
on  her  part,  the  plaintiff  was  injured  in  manner  and  form  as 
alleged  in  the  declaration  in  this  case  or  some  count  thereof,  then 
the  jury  should  find  the  defendant  guilty,  and  assess  the  plain- 
tiff's damages  at  such  amount  as,  from  all  the  facts  and  circum- 
stances in  evidence,  they  believe  she  has  sustained,  not  exceeding 
$10,000. 

"5.  In  determining  the  amount  of  damages  the  plaintiff  is  enti- 
tled to  recover  in  this  case,  if  any,  the  jury  have  a  right  to  and 
they  should  take  into  consideration  all  the  facts  and  circumstances 
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in  evidence  before  them,  the  nature  and  extent  of  the  plaintiff's 
physical  injuries,  if  any,  testified  about  by  witnesses  in  this  case, 
her  suffering  in  body  and  mind,  if  any,  resulting  from  such  injur- 
ies, and  also  such  prospective  suffering  and  loss  of  health,  if  any, 
as  the  jury  may  believe,  from  all  the  evidence  before  them  in  this 
case,  she  has  sustained  or  will  sustain  by  reason  of  such  injuries." 

Numerous  objections  are  urged  against  these  instructions,  and 
such  as  we  deem  important  will  be  noticed  in  the  order  in  which 
they  are  urged  in  appellant's  argument 

It  is  contended  the  first  instruction,  and  the  first  part  of  the  sec- 
ond instruction,  are  bad,  because  in  each  a  disputed  fact  in  the 
case  is  assumed,  namely,  that  at  the  time  plaintiff  was  injured  the 
train  on  which  she  was  injured  was  already  made  up.  We  can- 
not concur  in  this  view.  The  question  whether  appellee  was 
received  by  appellant  as  a  passenger  on  its  train  is  left  to  the  jury 
for  their  determination,  as  a  question  of  fact,  from  the  evidence. 
If  they  shall  find  that  she  was  thus  received,  they  are  told  what 
then  was  the  duty  of  appellant  in  regard  to  making  up  its  train. 
All  that  is  assumed  is,  that  a  passenger  may  be  received  by  the 
carrier  on  its  train  before  the  train  is  completely  made  up,  and  of 
the  correctness  of  this  there  can  be  no  question.  A  carrier  is 
under  no  obligation  to  do  so,  but  it  may  if  it  will ;  and  when  it 
does  so,  the  duties  declared  in  the  instructions  legally  follow. 
Instances  are  quite  common  where,  as  appellee  claims  was  the  fact 
here,  after  a  train  is  supposed  to  be  fully  made  up  the  number  of 
passengers  is  discovered  to  be  too  great  for  the  number  of  cars 
in  the  train,  and  it  becomes  necessary  to  add  other  cars ;  and  in 
such  cases,  and  in  all  cases  where,  by  the  consent  of  those  in 
charge  of  the  train,  passengers  are  admitted  to  seats  in  the  cars 
with  a  view  to  transportation,  before  the  train  is  made  up,  the  rail- 
road company  owes  to  the  passengers  the  duty  in  making  up  its 
train  here  pointed  out. 

Again,  it  is  contended  that  both  these  instructions  are  bad, 
because  not  limited  to  what  happened  on  the  i6th  day  of  Febru- 
ary, 1880.  We  cannot  conceive  how  this  can  be  important,  since 
it  is  not  claimed  on  any  side  that  appellee  was  injured  oftener 
than  once,  or  had  more  than  one  cause  of  action  on  the  ground  of 
negligence  against  appellant.  The  exact  date  in  such  cases  can 
never  be  important  save  to  prevent  a  misunderstanding  as  to  the 
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transaction  actually  involved  in  the  suit.  Appellant  claims  but 
one  transaction,  and  that  is  detailed,  as  seen,  by  witnesses  on 
each  side.  Whether  its  actual  date  was  the  i6th  of  February, 
or  on  any  other  day  in  that  year,  is  not  perceived  to  be  of  any 
importance. 

Appellant  also  contends  that  the  second  instruction  is  obnox- 
ious to  these  further  objections :  First,  it  presupposes,  near  its 
close,  that  appellee  was  precipitated  and  thrown  to  the  ground, 
which,  it  is  insisted,  is  not  sustained  by  the  evidence ;  second,  it 
ignores  the  question  whether  an  ordinarily  prudent  person  would 
have  passed  from  one  car  to  the  other,  in  obedience  to  the  request 
of  the  servant  of  appellant  mentioned  in  the  instruction,  at  the 
time  when  and  under  the  circumstances  under  which  appellee 
attempted  to  do  so ;  third,  it  ignores  the  question  whether  an 
ordinarily  prudent  person  would,  under  the  facts  of  the  case,  have 
gotten  upon  the  train  at  all,  and  would  have  been  where  appellee 
was  at  the  time  of  receiving  her  injury ;  fourth,  it  tells  the  jury 
that  if  appellee  was  injured,  either  by  the  carelessness  and  negli- 
gence of  appellant  in  making  up  its  trains  and  failing  to  suffi- 
cently  couple  its  cars,  or  by  the  carelessness  and  negligence  of 
appellant  in  moving  its  engine  and  the  cars  attached  thereto, 
appellee  ought  to  recover,  whereas  these  things  are  charged  in  the 
declaration,  conjunctively;  fifth,  there  was  no  evidence  that  the 
engine  and  part  of  the  train  of  appellant  were  started  forward  by 
reason  of  the  carelessness  of  appellant  in  coupling  its  cars.  We 
deem  each  of  these  objections  untenable. 

First — Whether  the  evidence  sustains  the  allegation  that 
appellee  was  precipitated  and  thrown  to  the  ground  was  for  the 
Appellate  Court  to  determine.  There  was  evidence  tending  to 
prove  the  allegation,  and  we  cannot  inquire  into  the  weight  of  it. 
Indeed,  if  the  testimony  given  by  appellee  and  her  husband  is 
.  believed,  the  proof  was  ample.  They  say,  when  she  was  in  the 
act  of  passing  from  one  car  to  the  other  she  reached  forward  and 
caught  the  railing  of  the  forward  car,  and  before  she  could  step 
onto  its  platform  it  moved  away  from  the  car  on  the  platform  of 
which  she  was  standing,  and  thus  necessarily  pulled  her  out  of 
balance,  and  thereby  precipitated  her  to  the  ground. 

Second — The  instruction  expressly  provides  that  it  shall  appear 
that  appellee  acted  "without  any  fault  or  negligence"  on  her 
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part.  If  an  ordinarily  prudent  person  would  not  have  passed 
from  one  car  to  the  other,  in  obedience  to  the  request  of  the 
servant,  under  the  circumstances,  it  is  impossible  that  appellee 
could  have  done  so  without  any  fault  or  negligence  on  her  part 
The  principle  contended  for  under  this  objection  is  practically 
and  sufficiently  expressed  in  the  instruction. 

Third — ^This  objection  is  but  a  repetition,  in  a  little  different 
form,  of  the  second  objection,  and  the  answer  to  that  is  likewise 
an  answer  to  this.  Ordinarily,  where  an  employee  upon  a  train 
makes  public  announcement  of  any  matter  affecting  the  safety 
and  convenience  of  the  passengers  in  being  carried  upon  the 
train — as,  for  instance,  where  a  car  is  overcrowded,  that  another 
coach  has  been  added  and  is  in  readiness  for  their  reception  or 
the  reception  of  such  as  choose  to  enter  it — and  no  one  connected 
with  the  train  contradicts  such  announcement,  passengers  are 
authorized  to  assume  and  act  upon  its  truth.  And  so  here,  as 
claimed  by  appellee,  if  they  were  notified,  first,  that  a  car  would 
be  added,  and  after  hearing  the  noise  and  feeling  the  motion 
caused  by  one  car  bumping  against  another,  they  were  informed 
that  such  car  had  been  added,  they  were  justified  in  assuming  that 
to  be  a  fact.  Undoubtedly,  if,  when  the  car  door  was  opened, 
they  had  perceived  no  car  was  there,  or,  if  near,  that  it  was  too 
far  from  the  car  on  which  they  were  to  be  reached  by  a  step, 
they  must  have  acted  upon  the  knowledge  of  what  they  thus  saw, 
and  not,  then,  upon  the  false  declaration  of  the  employee;  but 
seeing  the  car  in  proper  place  on  the  train,  they  would  have  the 
right  to  assume  that  it  was  for  the  purpose  declared  by  the 
employee,  and  that  it  was  safe  to  attempt  to  pass  into  it.  They 
could  not  be  expected  to  know  that  it  was  not  properly  coupled. 

Fourth — Under  the  first  and  fourth  counts  the  liability  charged 
upon  appellant  is  because  of  its  failing  to  make  up  its  train 
and  to  sufficiently  couple  its  cars,  and  the  liability  charged  in 
the  second  and  third  counts  is  because  of  appellant's  moving 
its  engine  and  cars  attached  thereto  without  sufficiently  and 
securely  coupling  its  cars ;  hence,  if,  as  the  instruction  told  the 
jury,  appellee  was  injured  either  by  the  carelessness  and  negligence 
of  appellant  in  making  up  its  train  and  failing  to  sufficiently  couple 
its  cars,  she  was  entitled  to  recover,  and  this  under  the  first  and 
fourth  counts;  or,  if  she  was  injured  by  the  carelessness  and  neg- 
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ligence  of  appellant  in  moving  its  engine  and  the  cars  attached 
thej-eto  without  sufficiently  and  securely  coupling  its  cars,  she  was 
also  entitled  to  recover,  and  this  under  the  second  and  third 
counts.  The  alternative  indicates  simply  the  distinct  grounds  of 
action  relied  upon  in  the  different  sets  of  counts.  Proof  of  either 
was  sufficient. 

Fifth — The  instruction  does  not  submit  the  question  to  the  jury 
whether  the  engine  and  part  of  train  on  which  appellee  was  were 
started  forward  by  reason  of  the  carelessness  of  appellant  in 
coupling  its  cars.  The  question  submitted  is  whether  appellant, 
while  appellee,  in  obedience  to  the  request  of  an  employee  of 
appellant  and  without  any  fault  or  negligence  on  her  part,  was 
passing  from  one  car  to  another,  by  carelessness  and  negligence  in 
moving  its  engine,  with  the  cars  attached  thereto,  when  they 
were  not  sufficiently  and  securely  coupled,  precipitated  and  threw 
her  to  the  ground.  This  is  not  the  precise  phraseology,  but  it  is 
the  clear  meaning  of  that  used,  and  the  evidence  tends  to  prove 
that  appellee  was  thus  injured.  It  needs  no  demonstration  that  if 
appellant  invited  passengers  into  a  coach — or  what,  in  effect,  is 
the  same  thing,  notified  them  it  was  ready  for  the  reception  of 
passengers — and  they  thereupon  proceeded  to  enter  the  coach, 
but  before  they  had  time  to  do  so  the  engine  was  started  forward, 
and  the  cars  parted  because  they  were  not  properly  coupled,  and 
one  was  injured  thereby,  appellant  was  guilty  of  such  negligence 
as  renders  it  responsible  for  the  injury  thus  done. 

The  instruction  is  not  entirely  free  from  objection,  but  we  are 
of  opinion  that  it  could  not  have  misled  the  jury,  and  that  appel- 
lant was  not  materially  prejudiced  by  it. 

The  third  instruction  is  objected  to  because  it  does  not  state 
the  law  upon  the  hypothesis  that  the  evidence  shows  that 
appellee  left  the  waiting  room  and  got  upon  the  train  before  it 
had  been  placed  in  position  to  receive  passengers,  etc.  It  is 
enough  to  say  the  third  instruction  does  not  assume  to  express 
what  is  the  law  on  that  hypothesis.  It  correctly  expresses  the 
law    upon   the    hypothesis    it   assumes,    and    the    court,    at   the 

4 

instance  of   appellant,   in    other   instructions  expressed  the  law 
upon  that  hypothesis. 

Objection  is  urged  against  the  fifth  instruction,  on  the  grounds 
that  it  informs  the  jury  that  mental  suffering  was  a  proper  element 
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of  damages ;  that  it  practically  assumes  that  appellee  is  entitled 
to  recover  damages,  and  that  it  tells  the  jury  they  should  take 
into  consideration  the  various  elements  of  damages  therein  men- 
tioned, etc.  The  objection,  in  our  opinion,  is  not  well  taken  on 
cither  ground.  Where  suffering  in  body  and  mind  is  the  result  of 
injuries  caused  by  negligence,  it  is  proper  to  take  them  into  con- 
sideration in  estimating  the  amount  of  damages.  Ind.  &  St.  Louis 
R.R.  Co.  V,  Stables,  62  111.  320.  The  instruction  does  not  assume 
that  appellee  is  entitled  to  recover  damages,  but  leaves  that  ques- 
tion to  be  determined  by  the  jury,  and  the  elements  pointed  out 
are  those  proper  for  the  consideration  of  the  jury.  The  discre- 
tion of  the  jury  in  exercising  an  intelligent  judgment  is  not,  as 
counsel  seem  to  suppose,  interfered  with. 

Four  objections  are  urged  against  the  fourth  instruction :  First, 
because  it  assumes  that  appellee  was  a  passenger  upon  a  train  of 
appellant  at  the  time  she  received  her  injuries;  second,  because 
there  was  no  evidence  that  at  the  time  appellee  received  her  injur- 
ies, the  car  she  was  in  was  run  and  operated  by  appellant;  third, 
because  it  does  not  exclude  from  the  jury  the  idea  that  appellee 
could  not  recover  for  any  aggravation  of  her  injuries,  or  any  injur- 
ies produced  by  her  own  neglect  in  procuring  proper  treatment ; 
and  fourth,  the  court  should  not  have  submitted  the  question  of 
appellee's  right  to  recover,  under  the  third  and  fourth  counts  of 
the  declaration  to  the  jury,  as  is  done  by  this  instruction,  because 
there  is  no  evidence  that  the  accident  happened  in  the  manner 
therein  stated.  These  objections  are  all  susceptible  of  satisfac- 
tory answers. 

First — The  instruction  is  not  directed  to  the  question  whether 
appellee  was  a  passenger  on  the  train  of  appellant  at  the  time  she 
received  her  injuries,  but  to  the  question  of  the  ownership  of  the 
cars  and  engine  composing  the  train  on  which  she  was  at  that 
time,  and  correctly  lays  down  the  law  that  it  is  sufficient  if  appel- 
lee had  purchased  a  ticket  for  her  conveyance  as  a  passenger  over 
the  railroad  of  appellant,  and  had  been  received  by  appellant  in  a 
car  run  and  operated  by  it,  for  the  purpose  of  carrying  her  as  a 
passenger,  etc.  The  question  whether  appellee  was  a  passenger 
is  fully  and  fairly  presented  by  instructions  given  at  the  instance 
of  appellee,  and  there  is  nothing  in  this  repugnant  to  those.  It  is 
here  fairly  left  to  the  jury  to  determine,  from  the  evidence,  whether 
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the  contemplated  hypothesis  upon  which  appellant  is  to  be  held 
liable  exists. 

Second — ^The  evidence  shows  that  the  train  was  made  up  by- 
employees  of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, and  on  its  tracks,  but  for  the  appellant:  and  although  a  por- 
tion of  the  cars  in  the  train  came  from  the  Chicago,  Burlington 
and  Quincy  Company,  and  the  balance  came  from  the  Wabash, 
St.  Louis  and  Pacific  Railway  Company^  when  united  they  con- 
stituted appellant's  train ;  and  the  use  of  the  cars  and  tracks,  and 
the  labor  in  making  up  the  train,  were  all  to  enable  appellant  to 
exercise  its  functions  and  perform  its  duties  as  a  common  carrier, 
and,  therefore,  the  cars  and  tracks,  and  the  servants  employed  in 
making  up  the  train,  so  far  as  the  rights  of  appellee  are  concerned, 
are  to  be  regarded  as  the  cars,  tracks  and  servants  of  appellant. 
Wabash,  St.  Louis  &  Pacific  R'y  Co.  v,  Peyton,  io6  111.  534. 

Third — It  was  unnecessary  that  this  instruction  should  exclude 
from  the  jury  the  idea  that  appellee  could  not  recover  for  any 
aggravation  of  her  injuries,  etc,  produced  by  her  own  neglect. 
That  idea  is  not  included  in  the  instruction,  and  there  is  nothing 
in  it  repugnant  to  the  principle  contended  for  by  appellant. 
Under  appellee's  theory  of  the  case,  her  injuries  were  not  thus 
augmented.  If  appellant  desired  an  instruction  upon  the 
hypothesis  that  the  evidence  showed  appellee's  injuries  were 
aggravated  by  her  own  neglect,  it  was  entitled  to,  as  it  did,  have 
the  court,  at  its  instance,  to  specially  instruct  the  jury  to  that 
effect.     Peoria  &  Pekin  Union  R'y  Co.  v.  Clay  berg,  107  111.  644. 

Fourth — In  our  opinion,  there  was  evidence  tending  to  prove 
each  count  of  the  declaration.  With  its  weight  this  court  has 
nothing  to  do.  Apart  from  this,  however,  the  instruction  is  gen- 
eral, and  if  its  principles  are  applicable  to  the  declaration  gener- 
ally, it  is  sufficient.  It  was  the  privilege  of  appellant  to  call  the 
attention  of  the  jury  to  the  defendant's  allegations  of  the  several 
counts,  if  it  chose  to  do  so,  but  it  is  sufficient  if  the  law,  as  laid 
down  at  the  instance  of  appellee,  is  correct  and  applicable  to  the 
case  under  either  count 

Appellant  contends  that  the  court  erred  in  modifying  its  tenth 
instruction  as  asked.     As  asked,  it  reads  thus  : 

"  Even  if  the  jury-believe  from  the  evidence  that  the  plaintiff 
in  this  case  was  injured  on  a  passenger  train  of  the  Hannibal  and 
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St  Joseph  Railroad  Company  on  the  i6th  day  of  February,  1880, 
yet  if  the  jury  further  believe  from  the  evidence  that  the  said 
company,  at  said  time,  had  a  platform  in  the  depot  of  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  designated  by  it  for 
the  reception  of  its  passengers,  and  that  said  plaintiff  was  injured 
while  said  train  was  being  made  up  and  before  said  train  had 
been  placed  in  position  for  the  reception  of  its  passengers  at  said 
platform,  the  court  instructs  the  jury  that  the  relation  of  carrier 
and  passenger  did  not  subsist  at  the  time  of  the  occurrence  of 
said  injury  between  the  plaintiff  and  the  defendant,  and  the  verdict 
of  the  jury  should  be  for  the  defendant." 

The  court  modified  it  by  adding :  "  Unless  the  jury  further 
believe  from  the  evidence  that  some  agent  or  servant  of  the 
defendant  had  notified  plaintiff  that  said  train  was  ready  for  the 
reception  of  passengers,  and  that  in  pursuance  of  such  notice  said 
plaintiff  had  got  on  said  train  of  cars  before  she  received  the 
alleged  injury,  if  the  jury  believe  from  the  evidence  she  received 
any  injury." 

The  objection  taken  to  this  modification  is,  that  the  fact  that 
some  agent  or  servant  of  appellant  notified  appellee  that  the  train 
was  ready  would  not  have  justified  her  in  rushing  upon  a  train 
not  ready  for  passengers.  We  concur  with  appellant  in  the  view 
that  if  appellee  saw  a  danger  before  her  she  would  not  be  justified 
in  rushing  upon  it  merely  because  appellant's  agent  or  servant 
invited  her  to  do  so ;  but  if  appellant's  servant  or  agent,  as  con- 
templated in  this  modification,  told  her  that  a  train  was  ready  for 
the  reception  of  passengers,  and  she  thereupon  entered  the  train, 
she  became  a  passenger.  She  was  there  by  appellant's  invitation, 
and  was  under  the  control  by  the  consent  of  both.  There  is  no 
pretense  that  she  incurred  any  danger  in  getting  on  the  train — 
i.  e.,  in  becoming  a  passenger.  Her  injtiry  was  received  after- 
wards, and  in  passing  from  one  car  to  another  for  more  ample 
accommodations. 

Many  of  the  questions  discussed  in  the  printed  arguments  before 
us  relate  to  the  effect  and  weight  of  the  evidence,  and  are  conse- 
quently finally  settled  by  the  judgment  of  the  Appellate  Court. 

We  are  unable  to  perceive  any  such  substantial  error  in  the 
record  as  would  justify  a  reversal  of  the  judgment  below,  and  it 
will,  therefore,  be  affirmed. 
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THE  CHICAGO,  MILWAUKEE  <&  ST.  PAUL 
RAILWAY  CO.  V.  WEST.  (0 

Supremf  Courts  Illinois^  June^  1888. 
[Reported  in  125  111.  320.] 

RAILWAY  COMPANY  LIABLE  FOR  INJURY  TO  BOY  JUMPING 
FROM  ENGINE  BY  DIRECTION  OF  ENGINEER.— Where  it 
appeared  that  a  boy,  seven  years  of  age,  was  invited  to  ride  on  an  engine 
by  the  engine-driver,  who,  upon  the  approach  of  the  yardmaster,  told  the 
boy  to  jomp  off  while  the  engine  was  in  motion,  and  the  boy  obeyed  and 
was  injured,  the  railroad  company  was  liable. 

ENGINEER  ACTING  WITHOUT  SCOPE  OF  EMPLOYMENT.— Where 
the  rules  of  a  railway  company  prohibit  persons  riding  on  an  engine,  an 
engineer  who  invites  a  person  to  ride  thereon  acts  without  the  scope  of 
his  employment 

ENGINEER  ACTING  WITHIN  SCOPE  OF  EMPLOYMENT.— And  if 
a  person  is  riding  on  an  engine,  whether  by  invitation  of  the  engineer  or 
not,  it  is  within  the  scope  of  the  engineer's  employment  to  put  the  person 
off,  and  if  in  the  discharge  of  the  duty  imposed  the  engineer  negligently 
or  wantonly  injures  such  person  the  company  is  liable. 

Appe.\l  from  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  County. 
Facts  are  stated  in  the  opinion. 

E.  Walker,  for  appellant,  cited  :  Patterson,  R*y  Ace.  L.  §  105; 
Mitchell  V.  Crassweller,  13  C.  B.  137;  76  E.  C.  L.  2  ;  Wood 
on  R'y  Law,  12 13,  1224;  Story  on  Bail.  §  402  ;  Ramsden  v.  R.R. 
Co.,  104  Mass.  120;  Watton  v.  N.  Y.  C.  S.  C.Co.,  139  Mass.  558; 
Howe  V.  Ne\vmarch,  12  Allen,  57;  Snyder  v.  R.R,  Co.,  60  Mo. 
413;  Sherman  v.  R.R.  Co.,  72  Mo.  62  \  Mott  v.  Ice  Co.,  73  N. 
Y.  547;  Duff  T':R.R.  Co.,  91  Pa.  St.  458;  Flower  v.  R.R.  Co., 
69  Pa.  St.  210;  Coal  Co.  t'.  Heeman,  86  Pa.  St  418;  Halty  v. 
Markel,  44  111.  225  ;  R.R.  Co.  v,  Downey,  18  111.  259;  R.R.  Co.  v. 
Flexman,  103  III.  546 ;  R*y  Co.  v.  McMahon,  103  111.  486. 

Seldex  Fish,  for  appellee,  cited :  R.R.  Co.  xk  Flexman,  103 
111.  546  ;  R'y  V.  McMahon,  103  111.  486;  R.R.  Co.  ik  Hack,  66 
•  111.  241. 

I.  Cited  in  C.  R.  I.  &  P.  R'y  Co.  Affirming  same  case»  24  111.  App. 

z/.  Koehler,  47  111.  App.  147,  2  Am.      44,  2  Am.  Neg.  Cas.  496. 
Neg.  Cas.  523  ;  N.  C.  City  R'y  Co.  v. 
Gastka,  128  111.  617. 
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Seotty  J. — ^This  appeal  is  from  a  judgment  of  affirmance  by 
the  Appellate  Court  for  the  First  District  of  a  judgment  rendered 
by  the  trial  court  in  favor  of  Walter  West,  who  sues  by  his  next 
friend,  Elizabeth  West,  against  the  Chicago,  Milwaukee  and  St. 
Paul  R*y  Co.  The  action  was  to  recover  for  personal  injuries  ito 
the  beneficial  plaintiff,  occasioned  by  the  improper  conduct  "of 
defendant  s  servants  in  putting  him  off  an  engine,  on  ^hioh  it  is 
alleged  plaintiff  had  been  riding  by  the  invitation  of  the  engineer. 
Of  course,  evidence  in  relation  to  controverted  questions  of  fact 
cannot  be  discussed,  and  the  argument  addressed  to  this  cottrt  on. 
that  branch  of  the  case  will  not  be  considered. 

Among  the  controverted  questions  of  fact  made  before  ^the 
jury,  were,  first,  as  to  how  plaintiff  got  on  the  engine — wbeAer 
by  the  invitation  of  the  engine-driver,  or  otherwise;  and  second, 
whether  he  was  on  the  engine  at  all.  It  is  insisted,  on  bdhalf  of 
plaintiff,  that  he  got  upon  the  engine  by  the  invitation  of  the 
•engine-driver,  and  that  he  was  injured  by  the  negligent  conduct 
of  the  engineer  in  putting  him  off  without  first  stopping  the 
•engine;  and  on  the  part  of  defendant  it  is  claimed  plaintiff  was 
not  on  the  engine  at  all,  but  that  he  was  injured  in  attempting  to 
get  on  a  flat  car  while  the  train  was  in  motion,  without  any  knowl- 
edge on  the  part  of  the  trainmen  that  he  was  trying  to  do  so.  , 
There  is  testimony  tending  to  sustain  both  positions.  The  jury, 
by  their  verdict,  sustained  plaintiff^s  theory  of  the  case,  and  as 
there  is  testimony  tending  to  support  the  verdict,  since  that  find- 
ing has  been  affirmed  by  the  Appellate  Court,  the  finding  of  the 
latter  court  is  conclusive  on  this  court.  It  will,  therefore,  be 
assumed,  in  the  consideration  of  the  questions  of  law  discussed, 
that  plaintiff  was  on  the  engine  by  invitation  of  the  engine- 
driver,  and  that  the  injuries  sustained  by  him  were  caused  by  the 
negligent  manner  in  which  plaintiff  was  put  off  the  engine  while 
in  motion.  It  is  not  necessary  for  this  court  to  express  an  opin- 
ion whether  it  would  have  found  the  same  way,  from  the  evi- 
dence, the  trial  and  appellate  courts  did.  The  statute  provides, 
this  court  shall  not  reconsider  controverted  questions  of  fact 
That  is  the  appropriate  work  of  the  courts  through  which  the 
cause  has  come  to  this  court.  It  has  now  passed  that  stage 
where  controverted  questions  of  fact  can  be  reviewed. 

Undoubtedly  the  law  is  as  counsel  states  it  to  be,  that  where 
Vol.  II. — 43 
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the  relation  of  master  and  servant  exists  between  the  railwajr 
company  and  the  person  whose  act  is   the   cause   of  injury  to 
another  person,  the  company  is  not  liable  if  the  servant,  in  ':aus- 
ing  the  injury,  is  not  acting  within  the  scope  of  his  employment; 
but,  on  the  other  hand,  the  law  is  equally  well  settled  that  the 
master  is  responsible  where  the  servant  acts  within  the  general 
scope  of  Ifis  employment,  for  acts  done  while  engaged  in  hi^ 
master's  business,  with  a  view  to  the  furtherance  of  that  business, 
by  which  injury  is  caused   to  another,  whether  negligently  or 
wantonly  committed.     Applying  these  general  principles  of  law^ 
the  case  in  hand  will  be  found  to  present  no  serious  difficulty. 
Conceding,  as  must  be  done,  the  engineer  invited  plaintiff  to  ride 
with  him  on  his  engine,  he  was  acting  without  the  scope  of  any 
duty  he    owed  to  his    employer,  and   had    any  injury  come  to- 
plaiittiff  on  account  of  that  act  of  the  engineer  itself,  whether 
negligently  done  or  not,  the  master  would  not  be  liable.     If  that 
were  all  there  is  of  this  case,  it  is  plain  the  judgment  would  be 
contrary  to  law,  and  should  be  set  aside.     The  action  is  not  based 
on  any  such  ground.     It  is  sought  to  recover  for  a  very  different 
reason.     It  is  because  when  plaintiff  was  on  the  engine,  no  matter 
how  he  got  there,  it  was  the  duty  of  the  engineer  to  put  him  off, 
and  in  doing  so  he  was  obliged  to  observe  reasonable  care.     The 
rules  of  the  company,  in  evidence,  show  it  was   unlawful  for  any- 
one,  other  than   certain   employees,   to   ride  upon  the   engine. 
Should  any  stranger  get  upon  the  engine,  it  would  clearly  be  the 
duty  of  the  engineer  to  put  him  off,  and  in  doing  so  he  would  be 
acting  within  the  general  scope  of  his  employment,  and  if,  in  the 
discharge  of  that  duty,  he  negligently  or  wantonly  injured  such 
person,  the  master  would  be  liable.     In  this  case  it  may  be  con- 
ceded plaintiff  was  wrongfully  on  the  engine,  whether  he  was- 
there  by  the  invitation  of  the  engineer  or  by  his  own  wrongful 
conduct,  and  it  was  the  duty  of  the  engineer  to  cause  him  to  get 
off.     At  the  time  of  the  accident  plaintiff  was  about  seven  years, 
old,  of  course,  was  too  young  to  observe  much,  if  any,  care  for  his. 
personal  safety.     It  was  the  duty  of    the  engineer  to    observe 
care,  even  if  plaintiff  was  in  the  wrong  in  getting  upon  the  engine. 
It  was  admitted  by  counsel  at  the  trial,  "the  engineer  has  no  right 
to  throw  a  boy  off  or  to  kick  him   off.**     That  concession  is  in 
harmony  with  the  law  that  makes  it  his  duty  to  observe  reason- 
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able  care,  under  the  circumstances,  in  putting  a  person  off  the 
engine,  even  when  wrongfully  there.  The  evidence  tends  to 
show,  and  it  must  be  assumed  such  is  the  fact,  that  when  the 
engine-driver  saw  the  yardmaster,  he  said  to  plaintiff,  "Cheese 
it,  the  old  man  is  coming,"  and  then  told  plaintiff  to  get  off. 
The  engine  was  then  in  motion,  and  the  boy  undertook  to  get  off, 
as  he  was  told  to  do,  and  in  doing  so  was  injured,  as  is  alleged  in 
the  declaration.  Conceding  these  to  be  the  facts,  it  was  negligent 
conduct  in  the  engineer  to  direct  a  child  only  seven  years  old  to 
get  off  the  engine  while  in  motion.  It  may  be  the  engine-driver 
was  guiltless  of  improper  or  negligent  conduct  in  the  matter;  but 
the  lower  courts  have  found  otherwise,  and  this  court  is  prohibited 
from  reviewing  that  finding,  and  it  must  consider  the  case  as  it 
comes  before  it. 

The  instructions  given  for  plaintiff  are  not  so  variant  from 
views  here  expressed  as  to  make  the  giving  of  them  any  serious 
ground  of  error.  The  second  and  fourth  requests  of  defendant, 
which  the  court  refused  to  give,  do  not  contain  accurate  expres- 
sions of  the  law  applicable  to  the  facts  of  the  case,  and  the  court 
very  properly  refused  to  give  them.  Other  instructions  asked 
were  properly  refused  for  the  same  reason.  The  doctrine  appli- 
cable to  "co-employees  in  the  same  line  of  employnrcnt,"  as 
stated  in  the  seventh  refused  instruction,  could  have  no  appro- 
priate application  to  the  facts  of  the  case,  and  was  properly 
refused. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

McNULTA  V.  ENSCH.  (0 

Supreme  Courts  Illinois ^  March ^  1890. 

[Reported  in  134  111.  46.] 

TRAIN  STOPPING  AT  OTHER  THAN  SCHEDULED  STOPPING 
PLACE— PASSENGER  INJURED  WHILE  ALIGHTING— RAIL- 
ROAD COMPANY  LIABLE.— Where  it  appeared  that  a  station  was 

I.  Reversing  same   case,   31    111.  late  Court,   therefore,  is  practically 

App.  100,  2  Am.  Neg.  Cas.  503,  only  affirmed. 

on  the  ground  of  error  in  entry  of  Cited  in  C.  &  A.  R.  Co.  v,  Arnol, 

judgment   as  being  entered  against  144  111.  261,   2  Am.  Neg.   Cas.  6942 

}AcS}i\tSi personally y  instead  of  as  r^-  C.  &  A.  R.  Co.  v.  Byrum,    153  III. 

ceiver.     The  judgment  in  the  Appel-  131,  2  Am.  Neg.  Cas.  719. 
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announced  by  an  employee  of  a  railroad  company  and  soon  after  the  train 
stopped  there,  although  not  a  scheduled  stopping  place  for  that  train, 
and  a  passenger  in  attempting  to  alight  was  thrown  down  and  injured 
by  the  train  starting  with  a  violent  jerk,  it  having  stopped  only  a 
moment,  the  company  was  liable  and  could  not  avoid  liability  by  showing 
that  the  train  stopped  a  few  rods  further  on  and  then  ample  time  was 
given  for  the  passengers  to  get  off. 

RECEIVER  OF  RAILROAD  COMPANY  NOT  CHARGEABLE  WITH 
PERSONAL  LIABILITY. — A  judgment  against  a  receiver  creates  no 
personal  liabilitv  and  it  is  to  be  so  entered  as  to  be  enforced  only  out  of 
the  funds  of  the  corporation  properly  chargeable  to  him  in  the  capacity 
of  receiver. 

Writ  of  error  to  the  Appellate  Court  for  the  Third  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Sangamon 
County. 

Action  on  the  case  brought  by  John  Ensch  against  John  Mc- 
Nulta,  receiver  of  the  Wabash,  St  Louis  and  Pacific  Railway 
Company,  in  the  Sangamon  Circuit  Court,  to  recover  for  personal 
injuries.  The  first  count  of  the  declaration  chafged  the  defend- 
ant was  operating  the  railroad  as  receiver  ;  that  he  was  a  common 
carrier ;  that  he  received  the  plaintiff  as  a  passenger,  to  be  carried 
from  Springfield  to  Starne*s  Station,  and  that  the  platform  there 
was  constructed  of  unsuitable  and  defective  material,  and  was  in 
bad  order  and  condition,  etc.  llie  second  count  charges  that  it 
was  the  duty  of  the  defendant  to  stop  such  train  at  Stame's 
Station  a  sufficient  length  of  time  to  enable  plaintiff  to  get  off  the 
train  in  safety,  and  have  the  platform  lighted,  and  that  the  defend- 
ant negligently  failed  to  stop  said  train  upon  which  the  plaintiff 
was  a  passenger,  etc.,  a  sufficient  length  of  time  for  that  purpose, 
and  negligently  failed  to  cause  a  light  to  be  placed  upon  the  plat- 
form, by  means  whereof,  the  plaintiff  being  in  the  act  of  getting 
off  the  train  after  it  had  stopped,  and  in  the  nighttime,  and  while 
in  the  exercise  of  due  care,  etc.,  the  train  was  suddenly  started, 
and  he  was  thrown  between  the  platform  of  the  station  and 
one  of  the  cars,  and  was  caught  by  said  car  and  carried  beyond 
the  platform,  whereby  he  was  injured,  etc.  The  defendant  pleaded 
the  general  issue  only. 

Upon  the  trial,  plaintiff  recovered  judgment  for  $2,500.  The 
court  overruled  a  motion  for  a  new  trial,  and  rendered  judgment 
on  the  verdict,  and  for  costs.     The  defendant  sued  out  of  the 
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Appellate  Court  for  the  Third  District  a  writ  of  error,  and  assigned 
upon  the  record,  for  error,  the  following :  First,  that  the  verdict 
of  the  jury  was  contrary  to  the  evidence ;  second,  that  the  verdict 
was  contrary  to  law  and  the  instructions  of  the  court ;  third,  that 
the  court  gave  improper  instructions  at  the  instance  of  the  plain- 
tiff, there  being  no  evidence  on  which  to  base  said  instructions  • 
fourth,  that  the  court  erred  in  overruling  defendant's  motion  for  a 
new  trial,  and  in  rendering  judgment  against  the  receiver,  person- 
ally. ITie  Appellate  Court  affirmed  the  judgment  of  the  Circuit 
Court,  and  the  defendant  brings  the  case  to  this  court  by  writ  of 
error,  and  assigns  for  error  that  the  Appellate  Court  erred  in  not 
reversing  the  judgment,  and  in  affirming  the  same. 

The  only  evidence  offered  by  the  plaintiff  related  to  the  alleged 
failure  of  the  defendant  to  stop  the  train  at  Starne's  Station  a  suf- 
ficient length  of  time  to  enable  the  plaintiff  to  get  off  the  same 
in  safety.  The  evidence  as  to  whether  the  plaintiff  paid  his  fare, 
and  that  it  was  received  by  the  conductor,  and  as  to  whether  the 
train  stopped  at  all  at  the  platform  at  Starne's  Station,  was  conflict- 
ing. There  was,  however,  no  dispute  as  to  the  fact  that  the  train 
did  stop  after  passing  the  platform  some  fifty  or  sixty  yards.  The 
plaintiff  got  on  the  train  going  east,  at  Springfield,  January  14, 
1888,  a  little  after  nine  o'clock,  P.M.  The  train  was  a  through  fast 
train,  was  not  scheduled  to  stop  at  Starne's  Station,  and  no  tickets 
were  sold  for  that  point  to  be  used  on  the  train.  There  was  also 
a  conflict  in  the  evidence  as  to  whether  the  station  was  called 
immediately  before  reaching  it,  by  the  persons  in  charge  of  the 
train. 

George  B.  Burnett,  for  plaintiff  in  error. 

C.  A.  Keyes,  for  defendant  in  error. 

Shope,  Ch.  J. — The  first  point  made  by  the  plaintiff  in  error 
is,  that  the  court  erred  in  giving  plaintiffs  first  instruction.  The 
reason  assigned  is,  there  was  no  evidence  upon  which  to  base  it. 
The  instruction  is  as  follows : 

"The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  was  a  passenger  on  the  train  of  the 
defendant  on  the  night  of  the  14th  of  January,  in  the  year  1888, 
and  that  while  the  plaintiff  was  so  a  passenger,  the  said  train 
stopped  at  the  station  which  was  the  destination  of  plaintiff,  but 
that  said  train  did  not  stop  at  said  station  for  a  reasonably  suffi- 
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cient  length  of  time  to  allow  the  plaintiff  to  safely  get  off  of  said 
train  at  said  station,  and  that  said  plaintiff  was  injured  by  reason 
of  said  train  not  stopping  at  said  station  for  a  reasonably  suffi- 
cient length  of  time  to  allow  said  plaintiff  to  safely  get  off  of  said 
train,  then,  and  in  that  case,  a  prima  facie  case  of  negligence  is 
made  out  against  the  defendant,  and  the  burden  of  explaining^ 
sucYi  prima  facie  case  of  negligence  is  thrown  upon  the  defendant, 
provided  the  jury  further  believe,  from  the  evidence,  that  the 
plaintiff,  at  the  time  he  received  the  injury  (if  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  did  receive  the  injury),  was 
acting  with  due  care  and  caution." 

There  was  evidence  that  the  train  made  two  stops  before  it 
reached  the  crossing  of  the  Illinois  Central  Railroad :  First,  at  or 
near  the  platform  of  Starne's  Station,  though  but  momentarily, 
and  again  started  with  a  violent  jerk;  and  then,  some  fifty  or 
sixty  yards  further,  and  east  of  the  platform,  where  ample  time 
was  given  to  passengers  to  get  off.  It  was  shown  by  the  evidence 
that  this  train,  which  is  called  the  **  lightning  express,"  was  not 
scheduled  or  required  to  stop  at  Stame's  Station,  but  it  was 
required  by  law  to  stop  within  eight  hundred  feet  of  the  crossing 
of  the  Illinois  Central  Railroad,  which  was  shown  to  be  five  hun- 
dred and  two  feet  east  of  the  platform  at  Stame's  Station.  There 
was  ample  evidence,  if  the  jury  believed  it,  that  this  lightning 
express  train,  going  east,  sometimes  stopped  at  the  platform  of 
Starne's  Station,  sometimes  stopped  before  reaching  it,  and  often 
east  of  the  satne,  and  that  passengers  were  in  the  habit  of  getting 
on  and  off  the  train  at  the  place  where  it  stopped  before  reaching 
the  intersection  of  the  two  roads.  In  this  case  there  was  evi- 
dence that  the  engineer  whistled  before  reaching  the  platform  at 
Starne's  Station,  and  slacked  the  speed  of  the  train  until  the 
coach  in  which  the  plaintiff  was  riding  reached  said  platform, 
when  the  train  came  to  a  stop.  It  is  true  that  there  was  a  con- 
flict in  the  evidence  on  this  point.  Those  of  the  witnesses  testi- 
fying to  the  stoppage  of  the  train  at  the  platform  say  it  was  a 
very  short  one — only  a  moment  or  a  second — when  the  train 
started  again  with  a  sudden,  violent  jerk,  so  strong  as  to  almost 
throw  down  those  standing  on  their  feet  in  the  cars.  The  plain- 
tiff testified,  that  knowing  the  train  would  stop  there  for  a  very- 
short  time* only,  and  that  there  were  a  good  many  passengers  to 
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get  off  there,  he  went  to  the  rear  end  of  the  car  next  the  smoking 
car,  and  sat  down  on  the  steps,  so  as  to  be  able  to  get  off  before 
the  rush  of  the  other  passengers  came,  and  he,  as  well  as  others, 
testified  that  the  train  came  to  a  full  stop  in  front  of  the  platform. 
He  was  to  some  extent  corroborated  also  in  this,  from  the  fact 
that  his  jug,  after  the  injury,  was  found  sitting  on  the  platform. 
He  testified  that  he  stepped  one  foot  on  the  platform,  and,  before 
moving  the  other  from  the  step  of  the  car,  the  train  started  sud- 
denly, and  with  such  force  as  to  throw  him  down,  and  that  the 
next  car  struck  him  as  he  fell. 

We  agree  with  counsel  for  the  plaintiff  in  error  that  this  instruc- 
tion must  have  referred  to  this  first  momentary  stopping  of  the 
train,  and  not  to  its  stopping  east  of  the  platform,  as  there  was  no 
•evidence  that  the  train  did  not  then  remain  long  enough  to  let  all 
the  passengers  off.  While  it  may  be,  and  is  true,  that  the  train 
was  not  bound  to  stop  at  the  platform  to  discharge  its  passengers 
bound  for  that  station,  it  might  stop  at. any  place  within  eight 
hundred  feet  of  the  railroad  intersection,  as  those  in  charge  saw 
fit ;  and  while  it  did  not  undertake  to  discharge  passengers  at  the 
platform,  it  must  be  borne  in  mind  that  the  plaintiff  could  not 
know  what  point  those  in  charge  of  the  train  would  select  as  the 
place  for  him  to  get  off,  except  by  their  acts  and  conduct.  As 
was  said  by  the  Appellate  Court:  "  The  conductor  or'brakeman 
announced  the  station  in  the  usual  manner,  just  before  it  was 
reached,  and  if,  following  that  announcement,  and  in  about  the 
usual  time  afterwards,  it  actually  stopped  at  the  station  platform, 
passengers  would  be  justified  in  presuming  it  was  for  the  purpose 
of  discharging  them  there,  and  in  proceeding  to  get  off;  and  if  in 
the  act  of  getting  off  while  it  was  so  .stopped,  and  with  due 
promptness  and  care,  the  plaintiff  was  thrown  off  and  injured  by 
the  starting  up  of  the  train,  that  presumption  would  be  conclusive 
upon  the  defendant.  He  could  not  avoid  liability  for  such  injury 
by  stopping  the  train  again  a  few  rods  further  on,  and  then  giving 
ample  time  for  discharging  the  passengers.  The  jury  must  have 
found  it  did  so  stop,"  etc. 

We  think  there  was  sufficient  evidence  upon  which  to  predicate 
the  instruction.  So  far  as  the  rights  of  the  plaintiff  were  con- 
cerned, the  place  where  the  train  first  stopped — that  is,  the  plat- 
form (if  it  be  found  that  it  did  stop  at  the  platform,  as  has  neces^ 
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sarily  been  done  both  by  the  trial  and  Appellate  courts) — must 
be  regarded  as  the  place  where  the  defendant  undertook  to  dis- 
charge him,  there  being  no  announcement  to  the  contrary.  Tail- 
ing the  evidence  for  the  plaintiff  as  true,  the  acts  and  conduct  of 
those  in  charge  of  the  train  justified  the  plaintiff  in  acting  upon 
the  assumption  and  belief  that  the  train  was  there  stopped  to  ena> 
ble  him  to  alight  therefrom. 

The  defendant  asked  this  instruction,  among  others : 
"  5.  The  court  instructs  the  jury,  that  the  only  issue  for  their 
determination,  under  the  evidence  before  you,  is  that  presented  by 
the  second  count  of  the  plaintiff's  declaration,  which  avers  that  the 
train  did  not  stop  a  sufficient  length  of  time  to  permit  the  plaintiflf 
to  get  off  in  safety ;  and  the  court  instructs  you,  that  the  legal 
effect  of  this  averment  is  that  said  train  did  not  stop  a  sufficient 
length  of  time  at  the  point  where  the  defendant  undertook  the  dis- 
charge of  the  passengers  for  that  place,  and  to  entitle  the  plaintiff 
to  recover,  this  aVerment  must  be  proved  as  alleged ;  and  if  the 
jury  believe,  from  the  evidence,  that  said  train  did  stop  at  the 
place  where  the  defendant  undertook  to  discharge  the  passengers 
at  that  place,  a  sufficient  length  of  time  to  permit  plaintiff  to  get 
off  in  safety,  then  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  the  defendant,  even  though  you  may  further  believe, 
from  the  evidence,  that  before  said  train  reached  the  place 
where  the  defendant  undertook  to  discharge  said  passengers,  it 
made  a  momentary  halt,  and  that  plaintiff,  in  attempting  to 
get  off  during  said  momentary  halt,  was  thrown  from  the  train 
and  injured." 

From  what  has  preceded,  it  is  apparent  that  this  instruction 
contained  an  erroneous  proposition.  The  second  count  of  the 
declaration  charges  that  it  was  the  duty  of  the  defendant  to  stop 
the  train  at  Starne's  Station  long  enough  for  the  plaintiff  to  safely 
get  off,  and  that  he  failed  to  do  so,  and  that  is  the  place  where 
the  plaintiff  got  off  the  train.  He  was  not  on  the  train  when  it 
stopped  long  enough  for  the  passengers  to  get  off.  When  the 
train  stopped  at  the  station,  under  the  circumstances  already 
stated,  the  plaintiff  had  the  right  to  presume  that  the  defendant 
proposed  to  discharge  his  passengers  at  that  point,  and  to  act 
upon  that  assumption,  and  the  stop  at  the  platform  should  have 
been  long  enough  to  allow  the  plaintiff  to  alight  in  safety.     The 
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evidence  tended  to  show  that  the  ordinary  signal  was  given  for 
the  station,  and  also,  as  found  by  the  Appellate  Court,  the  station 
was  announced  in  the  cars  in  the  usual  manner,  by  either  the  con- 
ductor or  brakeman,  and  the  defendant  could  not  shield  himself 
from  liability  to  plaintiff,  who  started  to  get  off  immediately  fol- 
lowing  such  signal  and  announcement  when  the  train  came  to  a 
full  stop  at  the  platform,  by  showing  that  those  in  charge  of  the 
train  intended  to  go  further  east  before  discharging  the  pas- 
sengers, of  which  no  notice  was  given.  The  stop  at  the  platform, 
as  to  the  plaintiff,  under  the  peculiar  facts  of  this  case,  might  have 
been  properly  regarded  by  him  as  the  stoppage  of  the  train  at  the 
point  where  it  was  intended  to  let  off  the  passengers.  Having  by 
the  acts  and  conduct  of  his  servants  justified  the  plaintiff  in 
attempting  to  get  off  the  train,  the  duty  of  the  defendant  then 
attached  to  stop  his  train  a  sufficient  length  of  time  to  enable  the 
plaintiff  to  reach  the  platform  in  safety.  His  duty  to  the  plain- 
tiff, whom  he  had  induced  to  believe  that  the  train  had  reached 
the  point  at  which  he  was  to  depart  therefrom,  was  in  respect  of 
the  place  where  the  train  first  halted,  and  not  in  respect  of  the 
place  where  it  finally  stopped. 

It  is  complained  by  the  plaintiff  in  error  that  the  jury  must 
have  disregarded  this  instruction,  and  it  follows  from  what  we 
have  said,  that  if  they  did  disregard  it,  no  legal  wrong  was  done 
the  defendant.  Although  no  tickets  were  sold  at  Springfield  or 
Starne's  Station,  to  be  used  on  this  train,  the  plaintiff  and  some 
twenty  others  were  received  upon  this  train  to  be  carried  to 
Stame's  Station,  and  there  was  evidence  tending  to  show  that 
they  paid,  and  the  conductor  received  their  fare.  On  collecting 
fare  at  Stame's  Station,  it  became  the  duty  of  the  defendant's 
servants  to  notify  the  passengers  so  paying  that  the  train  would 
not  stop  at  that  station,  or  to  carry  them  to  such  station  and  then 
give  them  sufficient  time  to  get  off  in  safety.  It  may  be  that  if 
the  passengers  knew  that  the  train  did  not  stop  at  the  platform  of 
the  station,  but  at  some  convenient  point  near  by,  and  before 
reaching  the  Illinois  Central  crossing,  and  took  passage  with  that 
understanding,  there  would  be  no  obligation  to  stop  at  the  plat- 
form. The  proofs  tend  to  show  that  for  several  years  before  the 
accident  the  lightning  express  train  received  passengers  at  Spring- 
field to  be  carried  to  Starne's  Station,  and  it  was  well  understood 
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that  the  conductor  of  the  train  was  in  the  habit  of  collecting  fares 
at  that  place. 

The  plaintiff  in  error  also  claims  there  was  no  evidence  that  he 
was  operating  the  railroad  at  the  time  of  the  injury,  or   that   the 
persons  in  charge  of  the  train  were  his   servants,  or  that  he  was  a 
common  carrier.     Railway  companies  are  by  law  common  carriers 
of  passengers  and   freight.       Toledo,   Wabash  &  W.  R'y  Co.  v, 
Roberts.   71   IlL   542;  Parmelee  r.    McNulty,  19  111.  556.       The 
proofs  show  that  the  Wabash,  St  Louis  and   Pacific  Railway  was 
being  operated  in  carrying  passengers  before  and  at  the  time  of 
the  plaintiff's  injury.     This  objection    was  not  made  in  the  trial 
court.     No  plea  was  filed  putting  in  issue  the  representative  char- 
acter in  which  the  defendant  was    sued.      In  a  suit  against  an 
administrator,    unless  he   denies  the    representative    capacity  in 
which  he  is  sued,  it  will  be  admitted.       3   Chitty's  PI.  940,   note 
K.       A  judgment  against  the  receiver  creates  no  personal  liability, 
and  it  is  to  be  so  entered  as    to    be    enforced  only  out  of  the 
funds  of  the   corporation    properly    chargeable    to    him   in   the 
capacity  of  receiver.     The  fact,  therefore,  that  the  receiver  made 
no  objection  to  the  suit  against  him  in  his  representative  capacity, 
before  or  at  the  trial,  ought  to  preclude  him  from  urging  that 
he  was  not  rightly   sued.     Plaintiff  in    error,  in  his   brief,  says: 
"The  point  is  not  that  there  is  no  evidence  that  defendant  was 
receiver  of  the  railway  company,  as  the  Appellate  Court  seems  to 
suppose,  but  the  point  is,  there  was  no  proof  that  the  defendant 
was  operating  the  road  at  the  time."     If  McNultawas  the  receiver 
of  the  road  at  the  time  of  the  injury,  it  must  be  presumed,  in  the 
absence  of  any  plea  or  denial,  that  he  was  in  discharge  of  the 
duty  imposed  upon  him  by  that  relation  to  the  railroad.      It  will 
not  be   necessary  for  us  to  further  discuss  that  question,  for  it 
was  purely  a  question  of  fact     In  no  way  has  the  plaintiff  in 
•error  preserved  the  question  in  the  record,  so  as  to  present  it 
as  a  matter  of  law.     The  appellate  and  trial  courts  having  found 
the  facts  adversely  to  plaintiff  in   error,  it  is  not  open  for  our 
-consideration. 

It  is  lastly  objected  that  the  judgment  of  the  Circuit  Court  is 
erroneous  in  that  it  is  a  personal  judgment  against  McNulta  It 
is  as  follows : 


Carrier  of  Persons,  683 

"John  Ensch  v,  John  McNulta,  receiver  of  the  Wabash,  St 
Louis  and  Pacific  Railway  Company. 

"  And  now  came  the  parties,  by  their  respective  attorneys,  and 
the  court,  hearing  the  arguments  of  counsel  upon  the  defendant's 
motion  for  a  new  trial  and  being  fully  advised,  overrules  and 
denies  the  same.  It  is,  therefore,  ordered  and  adjudged  by  the 
court  that  the  plaintiff  have  and  recover  of  and  from  the  defend- 
ant the  sum  of  $2,500,  the  damages  aforesaid,  as  well  as  its  costs 
by  him  herein  expended,  and  that  execution  issue  therefor," 

We  are  of  opinion  that  the  judgment  is  erroneous  in  the  respect 
urged.  No  judgment  could  be  rendered  against  McNulta  indi- 
vidually, and  no  award  of  execution  could  be  made.  It  must  be 
entered  against  him  as  receiver,  and  be  made  payable  out  of  the 
funds  held  by  him  in  that  capacity  in  the  due  course  of  the 
administration  of  his  receivership.  Beach  on  Receivers,  715,  and 
authorities  cited. 

This  error  will  necessitate  the  reversal  of  the  judgment  of  the 
Circuit  Court,  but  as  no  error  had  intervened  up  to  and  including 
the  overruling  of  the  defendant's  motion  for  a  new  trial,  no  occa- 
sion exists  for  awarding  a  venire  facias  de  novo.  In  Alwood  v, 
Mansfield,  33  111.  452,  the  court  found  that  the  verdict  of  the  jury 
was  sustained  by  the  evidence,  but  that  an  improper  order  had 
been  entered  thereon  by  the  Circuit  Court,  and  the  proper  entry 
of  judgment  was  made  in  this  court.  See,  also,  Pearsons  v, 
Hamilton,  1  Scam.  415.  In  the  subsequent  case  of  Storing  v, 
Onley,  44  111.  123,  the  better  practice  is  said  to  be  to  reverse  the 
judgment  and  remand  the  cause,  with  instructions  to  the  Circuit 
Court  to  enter  the  proper  order.  Without  reference  to  other  ad- 
judications, the  practice  has  been,  in  cases  where  the  verdict  of 
the  jury  was  correct  and  no  error  has  intervened  for  which  it 
should  be  set  aside  and  a  new  trial  awarded,  to  reverse  the  judg- 
ment improperly  rendered  upon  the  verdict,  and  to  enter  the 
correct  judgement  in  this  court,  or  to  remand  the  cause,  with 
instructions  to  the  trial  court  to  enter  the  proper  judgment.  We 
find  in  this  record  no  other  error  than  that  indicated,  and  we 
regard  it  the  better  practice  to  remand  the  cause,  with  instructions. 

For  the  error  in  the  entry  of  the  judgment,  the  judgments  of 
the  Appellate  and  Circuit  Courts  are  reversed,  and  the  cause  is 
remanded  to  the  Circuit  Court,  with  instructions  to  enter  judgment 
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Upon  the  verdict  of  the  jury  in   conformity  with  the  foregoing 
ruling,  together  with  the  costs  of  that  court. 
Judgment  reversed,  (i) 

THE     NORTH     CHICAGO     STREET    RAILROAD 

COMPANY  V.  WILLIAMS.  (2) 

Supreme  Court ^  Illinois^  January^  1892. 

[Reported  in  140  111.  275.] 

NEGLIGENCE  OF  STREET  CAR  COMPANY  IN  PLACING  TRACK 
NEAR  CURB—QUESTION  FOR  THE  JURY.— Where  it  appeared 
that  the  plaintiff  in  attempting  to  board  a  summer  horse  car  while  in 
motion  was  knocked  off  the  step  that  ran  alongside  the  car  by  reason  of 
his  coming  in  contact  with  a  telegraph  pole  while  endeavoring  to  get 
into  a  seaty  it  was  a  fair  question  to  submit  to  the  jury  whether  the  com- 
pany was  or  was  not  guilty  of  negligence  in  placing  its  track  so  near  the 
pole. 

PERSON  VIOLATING  RULE  OF  COMPANY  IN  BOARDING  CAR 
NOT  A  TRESPASSER.— It  cannot  be  said  that  a  person  after  he  gets 
on  a  horse  car,  even  though  no  fare  has  been  collected  of  him  before  he 
meets  with  an  injury,  is  a  trespasser  simply  because  he*  has  violated  a  rule 
of  the  company  as  to  the  mode  of  his  getting  on. 

It  is  not  negligence /^r  J/  for  a  person  to  get  on  or  off  a  street  car 
drawn  by  horses  while  it  is  in  motion. 

Appeal  from  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  County. 
The  facts  appear  in  the  opinion. 

William  B.  Keep  and  Edmund  Furthmann,  for  the  appel- 
lant, cited:  R.R.  Co.  v.  Randolph,  53  111.  510;  R.R.  Co.  v.  Mock,. 
88  Id.  87;  R.R.  Co.  V,  Scates,  90  Id.  586;  R.R.  Co.  v.  Cham- 
bers, 17  Id.  519;  Hagan  v.  R.R.  Co.,  15  Phil.  278;  R.R.  Co.  v. 
Dingman,  i  Bradw.  162;  Turnpike  Road  v,  Carson,  72  Md.  377; 
Dietrick  v.  R.R.  Co.,  58  Id.  347 ;  Dietrick  v,  RR.  Co.,  56  Id.  559; 
Sweeney  v.  R.R.  Co.,  10  Allen,  368;  Beach  on  Contrib.  Neg.  ^ 
12  ;  R.R.  Co.  z/.  Whitacre,  35  Ohio  St,  627  ;  Weed  v.  Balston  Spa. 
76  N.  Y.  329  ;  Bruker  v.  Covington,  69  Ind.  33  ;  2  Rorer  on  Rail. 

I.  See  first  para,  of  note  i  to  this  2.  Cited  in  N.  C.  St.  R*y  Co.  v. 
case  on  p.  675,  aif/f.  Wrixon,   51    111.   App.  307,  2  Am. 

Neg.  Cas.  528. 
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979;  Hutch,  on  Carr.  §§  112,  562,  587,  588;  2  Wood  on  R'ys, 
'035  ;  Merrill  v.  R.R.  jCo,,  139  Mass.  238;  Gardner  v,  Northamp- 
ton Co,,  51  Conn.,  143  ;  Moss  r.  Johnson,  22  111.  633  ;  R.R.  Co.  x\ 
Mehlsack,  131  Id.  61  ;  R'y  Co.  %\  Beegs,  85  Id.  80. 

Stiles  &  Lewis,  for  appellee,  cited:  R.R.  Co.  %k  Russell,  91 
111.  298 ;  R.R.  Co.  V,  Gregory,  58  Id.  272  ;  Whalen  v,  R.R.  Co.,  16 
111.  App.  320;  Dickinson  %\  R.R.  Co.,  53  Mich.  443;  Schackert 
V.  R*y  Co.,  42  Minn.  42  ;  Briggs  v.  R'y  Co.,  148  Mass.  72; 
McDonough  v.  R.R.  Co.,  137  Id.  210;  Butler  v.  R  R.  Co.,  49 
Hun,  610;  121  N.  Y.  112  ;  Eppindorf  v.  R.R.  Co.,  69  Id.  195  ; 
Ganiard  v.  R.R.  Co.,  2  Id.  470;  Rathbone  v,  R.R.  Co.  13  R. 
I.  709 ;  R*y  Co.  v.  Green,  56  Md.  84 ;  R'y  Co.  v,  Muniford,  97 
111.  560;  2  Xh^"^P-  ^^  Neg.  1 151;  Wharton  on  Neg.  §^  302, 
303.  323,  324 ;  R  y  Co.  v.  Boudron,  92  Pa.  St.  475  ;  R'y  Co.  v. 
Walling,  97  Id.  55  ;  Messell  v,  R.R.  Co.,  8  Allen,  234 ;  Maguire  v. 
R.R.  Co.,  1 15  Mass.  239;  Clark  %k  R.R.  Co.,  36  N.  Y.  135  ;  Ginna 
V.  R.R.  Co.,  67  Id.  596;  Nolan  v.  R.R.  Co.,  87  Id.  63 ;  Hayes  v, 
R.R.  Co.,  97  Id.  259;  Hadenkamp  %k  R.R.  Co.,  i  Sweeney,  400; 
Houmey  v,  R.R.  Co.,  7  N.  Y.  603  ;  Huelsenkamp  v.  R*y  Co.,  37 
Mo.  537;  Bums  V.  R*y  Co.,  50  Id.  139  ;  Hunt  v.  R.R.  Co.,  14  Mo. 
App.  160;  R'y  Co.  V.  Lee,  50  N.  J.  L.  435  ;  R'y  Co.  v.  Hig^.s, 
38  Kan.  375;  R.R.  Co.  v.  Renz,  55  Ga.  126;  Quinn  v,  R.R.  Co.. 
51  111.  495  ;  R.R.  Co.  V.  Hoosey,  99  Pa.  St.  492  ;  Dewin  v.  R.R. 
Co.,  148  Mass.  343  ;  Clark  v.  R.R.  Co.,  36  N.  Y.  135;  Spooner  7'. 
R.R.  Co.,  54  N.  Y.  230. 

MAgrrader,  Cli.  J* — This  is  an  action  for  damages  for  a  per- 
sonal injury,  begun  on  November  23.  1888,  in  the  Superior  Court 
of  Cook  County  by  the  appellee,  Williams,  against  the  appellant 
company.  Plaintiff  below  recovered  a  judgment,  which  has  been 
affirmed  by  the  Appellate  Court. 

Appellant  was  operating  a  line  of  street  railway  cars,  drawn  by 
horses,  in  the  city  of  Chicago.  In  May,  1888,  it  was  recon- 
structing its  tracks,  30  as  to  substitute  the  cable  system  for  horse 
power.  As  it  was  necessary  to  tear  up  the  street  in  order  to 
insert  the  cable  machinery,  it  removed  the  track  in  Lincohi 
avenue,  north  of  its  intersection  with  Garfield  and  Cleveland 
avenues,  to  the  east  side  of  the  street,  and  near  the  curb  of  the 
east  sidewalk.  Upon  the  track  thus  laid  for  temporary  use  it  was 
propelling  its  cars  by  horse  power,  when   the  accident  occurred 
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was  said  by  the  Supreme  Court  of  Pennsylvania  in  Gcrmantown 
Pass.  RV  Co.  V.  WaUing,  97  Penn.  St,  55:  "An  act  which  would 
strike  all  minds  as  gross  carelessness  in  a  passenger  on  a  train 
drawn  by  steam  power  might  be  prudent  if  done  on  a  horse  car. ' 
In  the  later  case  of  Chicago  City  R  y  Co.  v,  Mumford.  97  W-  S^o. 
the  plaintiff  was  injured  while  alighting  from  a  horse  car  which 
was  in  motion,  and  it  was  held  that  it  was  properly  left  to  the 
jury  to  decide  whether  the  iniur>'  was  due  to  the  negligence  of 
the  plaintiff,  or  of  the  driver  of  the  car. 

In  the  case  at  bar,  while  the  proof  shows  that  the  car  was   in 
motion,  it  does  not  show  that  its  motion  was  otherwise  than  very- 
slow.     Both  Lloyd,  the  policeman,  and  the  plaintiff,  swear  that 
they  "stepped  "  upon  the  car.     The  act  of    "stepping"  involves 
the  idea  of   slow  movement,  and  these  parties  cottld  not  have 
stepped  upon  the  car  if  it  had  been  going  rapidly..  There  is  noth- 
ing in  the  evidence,    so  far  as  we  can  discover,  to  justify  the 
assumption,  contained  in  defendant's  refused  instruction  No.    9. 
that  the  plaintiff  "  jumped  ''  upon  the  car.     As  the  car  was  pass- 
ing a  point  where  three  streets  intersected  each  other,  and  where 
the  street,  on  which  the  car  was  moving,  was  in  a  dangerous  condi- 
tion by  reason  of  the  excavations  for  the  cable,  and  by  reason  of 
the  piles  of  dirt  and  debris  caused  by  such  excavations,  the  motion 
of  the  car  must  necessarily  have  been  slow. 

It  is  also  assigned  as  error,  that  the  court  refused  to  instruct  the 

jury  that  the  defendant  was  not  guilty  of  any  negligence.    Where 

a  railroad  company  places  its  tracks  so  near  an  obstruction,  which 

it  is  necessary  for  its  cars  to  pass,  that  its  passengers,   in  getting 

on  and  off  the  cars  and  while  upon  them,  are  in  danger  of  being 

injured  by  contact  with  such  obstruction,  it  is  a  fair  question  for 

the  jury,  whether  the  company  is  or  is  not  guilty  of  negligence. 

In  111,  Cen.  R.R.  Co.  7'.  Welch,  52  111.  183,  a  brakeman,  while  in 

discharge  of  his  duties  upon  a  slowly  moving  train,  was  knocked 

off  the  car  by  an  awning  projecting  from  a  station  house  of  the 

company  on  the  line  of  the  road ;  the  company  was  held  to  have 

been  guilty  of  negligence,  the  dangerous  proximity  of  the  awning 

having  been    known    to   its    division    superintendent    and    other 

officers.     There  was  the  same  holding  in  C.  B.  &  Q.  R.  R.  Co.  v. 

iGregory,  58  111.  272.  where  the  company's  fireman,  while  in  the 

discharge  of  his  duty,  was  injured  by  a  *' mail -catcher."  which 
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not  in  the  exercise  of  due  care  was  a  matter  for  the  determination 
of  the  jury,  under  all  the  circumstances  of  the  case.  City  of 
Chicago  V.  McLean,  133  111.  148;  Penn.  Co.  v,  Franam,  112 
Id.  398;  Myers  v.  I.  &  St  L.  R  Co.,  113  Id.  386;  C  St  L.  &  P. 
R.R-  Co.  V.  Hutchison,  120  Id.  587. 

In  Schacherl  v.  St  Paul  City  R'y  Co.,  42  Minn.  42,  it  is  saidr 
"It  is  well  settled  that  it  is  not  negligence  per  se  for  a  person  \s> 
get  on  or  off  a  street  car  drawn  by  horses  while  it  is  in  motion. 
It  depends  upon  the  circumstances  surrounding  each  case,  and 
the  question  is  ordinarily  one  of  fact  to  be  submitted  to  a  jury." 
In  McDonough  v.  Metropolitan  R.R.,  137  Mass.  210,  it  was  con- 
tended that  the  attempt  of  the  plaintiff  to  get  upon  the  front 
platform  of  a  horse  car  while  it  was  in  motion  should  be  held  ta 
be  "conclusive  that  he  was  not  in  the  exercise  of  due  care,"  but 
the  Supreme  Court  of  Massachusetts  say  in  that  case:  "There  is: 
no  rule  of  law  that  riding  or  stepping  upon  the  front  platform  of 
a  horse  car  when  in  motion  is  negligence.  Meesel  v,  L.  &  B. 
R.R.,  8  Allen,  234,  and  other  cases.  Whether  any  particular 
act  of  that  kind  is  negligent  must  depend  upon  the  circumstances 
attending  and  characterizing  it,  and  must  ordinarily  be  deter- 
mined by  the  judgment  of  a  jury."  In  the  later  case  of  Briggs 
V,  Union  Street  R'y  Co.,  148  Mass.  72,  the  same  court  said: 
"Whether  a  person  riding  upon  the  front  or  rear  platform  of  a 
horse  car,  or  getting  on  or  off  at  either  platform  while  the  car  is 
in  motion  is  in  the  exercise  of  due  care,  has  repeatedly  been 
decided  to  be  a  question  of  fact  for  a  jury."  The  same  doctrine 
has  been  held  in  New  York.  In  Eppendorff  v,  Brooklyn  City  & 
N.  R.R.  Co.,  69  N.  Y.  195,  it  is  said:  "It  cannot  be  said,  as 
matter  of  law,  that  it  is  always  negligent  for  a  person  to  get  upon 
a  street  car  while  in  motion."  Morrison  v,  Broadway  &  Seventh 
Ave,  R.R.  Co.,  22  Legal  News,  219. 

We  are  referred  to  the  case  of  C.  &  N.  W.  R'y  Co.  v,  Scates, 
90  111.  586,  as  holding  a  contrary  doctrine.  There,  however,  the 
party,  who  was  injured  by  being  brought  in  contact  with  a  post 
upon  the  railroad  platform,  attempted  to  get  upon  one  of  the  cars 
of  a  steam  railway  train  after  the  train  had  started  from  the  depot 
or  station.  A  stricter  rule  than  that  which  is  applicable  to  horse 
cars  must  be  held  to  apply  to  steam  cars,  whose  movements  are 
more  rapid,  and  whose  propelling  power  is  more  dangerous.     As 
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was  said  by  the  Supreme  Court  of  Pennsylvania  in  GermantOMrn 
Pass.  R*y  Co.  v.  Walling,  97  Penn.  St.  55:  "An  act  which  would 
strike  all  minds  as  gross  carelessness  in  a  passenger  on  a  train 
drawn  by  steam  power  might  be  prudent  if  done  on  a  horse  car." 
In  the  later  case  of  Chicago  City  R'y  Co.  v.  Mumford,  97  111.  560, 
the  plaintiff  was  injured  while  alighting  from  a  horse  car  which 
was  in  motion,  and  it  was  held  that  it  was  properly  left  to  the 
jury  to  decide  whether  the  injury  was  due  to  the  negligence  of 
the  plaintiff^  or  of  the  driver  of  the  car. 

In  the  case  at  bar,  while  the  proof  shows  that  the  car  was  in 
motion,  it  does  not  show  that  its  motion  was  otherwise  than  very 
rslow.  Both  Lloyd,  the  policeman,  and  the  plaintiff,  swear  that 
they  "  stepped  "  upon  the  car.  The  act  of  "  stepping  "  involves 
the  idea  of  slow  movement,  and  these  parties  could  not  have 
stepped  upon  the  car  if  it  had  been  going  rapidly..  There  is  noth- 
ing in  the  evidence,  so  far  as  we  can  discover,  to  jostify  the 
assumption,  contained  in  defendant's  refused  instruction  No.  9, 
that  the  plaintiff  ''  jumped  "  upon  the  car.  As  the  car  was  pass- 
ing a  point  where  three  streets  intersected  each  other,  and  where 
the  street,  on  which  the  car  was  moving,  was  in  a  dangerous  condi- 
tion by  reason  of  the  excavations  for  the  cable,  and  by  reason  of 
the  piles  of  dirt  and  debris  caused  by  such  excavations,  the  motion 
of  the  car  must  necessarily  have  been  slow. 

It  is  also  assigned  as  error,  that  the  court  refused  to  instruct  the 
jury  that  the  defendant  was  not  guilty  of  any  negligence.  Where 
a  railroad  company  places  its  tracks  so  near  an  obstruction,  which 
it  is  necessary  for  its  cars  to  pass,  that  its  passengers,  in  getting 
on  and  off  the  cars  and  while  upon  them,  are  in  danger  of  beiny^ 
injured  by  contact  with  such  obstruction,  it  is  a  fair  question  for 
the  jury,  whether  the  company  is  or  is  not  guilty  of  negligence. 

In  111.  Cen.  R.R.  Co.  v.  Welch,  52  111.  183,  a  brakeman,  while  in 
discharge  of  his  duties  upon  a  slowly  moving  train,  was  knocked 
off  the  car  by  an  awning  projecting  from  a  station  house  of  the 
company  on  the  line  of  the  road ;  the  company  was  held  to  have 
been  guilty  of  negligence,  the  dangerous  proximity  of  the  awning 
having  been  known  to  its  division  superintendent  and  other 
officers.  There  was  the  same  holding  in  C.  B.  &  Q.  R.R.  Co.  v. 
(Gregory,  58  111.  272,  where  the  company's  fireman,  while  in  the 
discharge  of  his  duty,  was  injured  by  a  **  mail-catcher,"  which 
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had  been  placed  by  the  company  near  its  tracks.  Again,  in 
C.  &  I.  R.R.  Co.  V,  Russell,  Admn,  91  111.  298,  a  brakeman 
engaged  in  his  duties,  while  descending  from  the  top  of  a  freight 
car  in  motion,  and  coming  in  collision  with  a  telegraph  pole  so 
near  the  side  track  that  freight  cars  passed  within  eighteen  inches 
of  it,  was  thrown  from  the  car  and  killed  ;  the  company  was  held 
liable,  although  it  did  not  place  the  pole  where  it  was ;  it  was 
there  said  that  the  company  should  not  have  suffered  the  obstruc- 
tion to  be  in  such  dangerous  proximity  to  the  track,  and  that  they 
were  affected  Avith  knowledge  of  its  position,  because  it  had  been 
there  a  sufficient  length  of  time  to  give  rise  to  a  presumption  of 
notice.  Dickinson  v.  Port  Huron  &  N.  W.  R'y  Co.,  53  Mich.  43  ; 
C.  &  A.  R.R.  Co.  V.  Pondrom,  51  111.  333. 

It  may  be  true,  as  claimed  by  counsel,  that  the  appellant  was 
obliged  to  move  its  track  to  the  east  in  order  to  make  the  con- 
templated improvement ;  but  it  was  a  question  for  the  jury  to 
determine  whether  too  much  space  was  left  in  the  middle  of  the 
street  for  those  putting  in  the  cable  and  too  little  space  for  the 
passage  of  the  cars  on  which  the  public  traveled,  or  whether  the 
contrary  was.  the  fact. 

It  is  also  assigned  as  error,  that  the  court  refused  to  give  the 
eleventh  and  twelfth  instructions  asked  by  the  defendant.  These 
told  the  jury  that,  if  when  the  plaintiff  stepp)ed  upon  the  car,  he 
knew  the  location  of  the  track  and  its  distance  from  the  telegraph 
post  he  assumed  the  risk  of  any  injury  he  might  receive,  and  could 
not  recover.  There  was  proof  tending  to  show  that  the  track  had 
only  been  moved  to  its  temporary  position  about  a  week  before 
the  accident,  and  there  was  also  proof  tending  to  show  that  plain- 
tiff was  in  the  habit  of  traveling  upon  appellant's  cars  and  of  pass- 
ing up  and  down  Lincoln  avenue,  though  mostly  on  the  opposite 
side  of  the  street  from  that  on  which  the  obstruction  was  located. 
It  was  for  the  jury  to  say,  whether  he  had  the  knowledge  in  ques- 
tion, or  ought  to  have  had  it  under  all  the  circumstances.  But  all 
that  was  material  in  the  refused  instructions  was  expressed  in  the 
instructions  given  for  the  plaintiff,  which  told  the  jury  that,  if  the 
plaintiff  knew  the  location  of  the  track  and  its  distance  from  the 
post,  he  was  required  to  use  more  than  ordinary  care  to  avoid 
accident,  and  if  he  failed  to  do  so,  and  thereby  contributed  to  the 
injury,  he  could  not  recover;  and  that,  if  he  knew  of  the  con- 
VoL.  11. — ^44 
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dition  of  things  at  the  point  in  question,  and,  by  the  exercise  of 
ordinary  care,  could  have  foreseen  and  provided  against  the  acci- 
dent, their  verdict  should  be  for  the  defendant  These  instruc- 
tions, whether  in  all  respects  accurate  or  not,  were  certainly 
favorable  to  the  defendant ;  and,  therefore,  there  was  no  error  in 
refusing  instructions  Nos.  ii  and  12. 

Complaint  is  also  made  that  the  court  refused  the  following- 
instruction:  "The  jury  are  instructed,  as  a  matter  of  law,  appli- 
cable to  this  case,  that,  under  the  ordinance  of  the  city  .  .  .  the 
.  .  .  company  has  no  right  to  stop  its  cars  except  on  the  further 
crossing  of  street  intersections."  We  cannot  see  how  the  defend- 
ant could  have  been  injured  by  the  refusal  of  this  instruction,  as 
it  was  immaterial  whether  the  defendant  had  a  right  to  stop  its 
cars  at  the  further  crossing  or  not  It  was  admitted  that  the  car 
was  in  motion,  and  no  claim  was  made  that  the  driver  or  conduc- 
tor refused  to  stop  the  car  at  the  place  where  plaintiff  boarded 
it  It  cannot  be  assumed  that  danger  of  collision  with  the  post 
could  be  always  avoided  because  the  company  would  stop  at  the 
further  crossing  when  requested.  The  proximity  of  the  track  to 
the  post  may  have  been  a  menace  of  danger  to  persons  on  the 
car,  or  to  persons  forced  by  the  crowded  condition  of  the  seats, 
or  otherwise,  to  stand  upon  the  platform.  It  has  been  held  that 
it  is  inexcusable  in  a  railroad  company  to  permit  an  obstruction 
to  stand  so  near  its  track  as  to  render  the  use  of  the  step  or 
running-board  dangerous  to  life  or  limb,  inasmuch  as  exceptional 
cases  may  arise  when  it  is  lawful  and  proper  for  even  a  passenger 
to  use  such  stepping-board.  Dickinson  v,  Pt.  Huron  &  N.  W. 
R'y  Co.,  supra. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the  follow- 
ing instruction:  "The  jury  are  instructed,  as  a  matter  of  law, 
that  if  you  believe,  from  all  the  evidence  in  this  case,  the  plaintiff 
had  no  right  to  be  where  he  was  at  the  time  of  the  accident,  then 
the  defendant  was  not  answerable  for  the  injury  unless  it  was 
done  willfully." 

This  instruction  is  somewhat  obscure  and  was  calculated  to 
confuse  the  jury.  It  might  have  been  understood  by  them  as 
referring  to  the  particular  part  of  the  car  where  the  plaintiff  was 
when  he  met  with  the  accident  If  he  was  merely  using  the  step 
for  the  purpose  of  ascending  into  the  car,  he  was  where  he  had  a 
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right  to  be.  If  he  stood  upon  the  step  too  long,  it  cannot  be  said 
that  he  was  thereby  such  a  trespasser  as  to  relieve  the  company 
of  any  other  liability  than  that  of  willful  injury.  The  mere  fact 
of  riding  on  a  platform  of  a  street  car  is  not  conclusive  proof  of 
negligence.  City  R'y  Co.  v.  Lee,  50  N.  J.  L.  435,  and  cases 
cited:  Topeka  City  R*y  Co.  zk  Higgs,  38  Kan.  375;  Huelsenkamp 
V.  Citizens'  R*y  Co.,  37  Mo.  537;  Messel  v.  Lynn  &  Boston  R. 
Co.,  8  Allen,  234;  Maguire  v.  Middlesex  R.  Co.,  115  Mass. 
239;  Passenger  R'y  Co.  v,  Boudron,  92  Penn.  St.  475;  German- 
town  Passenger  R'y  Co.  v.  Walling,  97  Id.  55;  Spooner  v,  Brook- 
lyn City  R.  Co.,  54  N.  Y.  230;  Butler  v.  Glen  Falls  S.  H.  & 
F.  E.  S.  R.R.  Co.,  121  N.  Y.  112.  Hence  there  was  no  error  in 
refusing  the  instruction,  if  it  was  designed  to  call  attention  to  the 
position  of  the  plaintiff  on  the  step  or  platform  along  the  side  of 
the  car. 

But,  in  their  argument,  counsel  for  appellant  seem  to  construe 
the  instruction  as  referring  to  the  right  of  the  plaintiff  to  be  on 
the  car  at  all.  Even  in  this  view  it  should  not  be  left  to  the  jury 
to  determine  what  a  man's  right  is,  in  a  given  case,  without  stat- 
ing to  them  that  such  right  would  arise  out  of,  or  be  based  upon^ 
certain  facts  which  they  might  find  from  the  evidence  to  exist.  A 
right  is,  of  itself,  a  mere  abstract  thing.  The  evidence  of  the 
defendant  tended  to  show  that  there  was  posted  in  the  cars  of  the 
company  the  following  notice  or  rule :  "  Passengers  will  not  be 
allowed  to  get  on  or  off  this  car  while  in  motion."  The  plaintiff 
swore  that  he  never  knew  of  any  such  rule,  and  that  the  only 
notice,  which  he  ever  saw  posted  in  any  of  the  cars,  was  one 
which  forbade  passengers  to  get  on  or  off  the  front  platform. 
Appellant  claims,  however,  that  appellee  must  be  presumed  to 
have  known  of  the  rule,  because  he  was  in  the  habit  of  traveling 
upon  the  cars,  and  that,  inasmuch  as  he  violated  the  rule  in 
getting  upon  the  car  at  the  time  of  his  injury,  he  was  a  mere 
trespasser,  and  not  a  passenger,  and,  therefore,  not  entitled  to 
claim,  at  the  hands  of  the  company,  that  degree  of  care  and  skill 
which  a  carrier  owes  to  its  passengers. 

Tl:e  rule  has  reference  to  the  mode  of  getting  upon  the  car,  and 
not  to  the  relation  between  the  company  and  a  person  already  on 
the  car.  The  rule  by  its  phraseology  recognizes  even  those  who 
get  on  the  cars  while  they  are  in  motion  as  passengers.     The 
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caution  or  warning  is  not  to  "  persons  "  or  "  parties  "  getting  on 
or  off,  but  to  "  passengers  "  getting  on  or  off.  The  rule  contem- 
plates future  action  by  the  company  in  stating  that  passe.'^c^ers 
'^  will  not  be  allowed^*  to  get  on  or  off,  etc.,  and,  therefore,  tiie 
enforcement  of  the  rule  may  be  waived.  Whether  such  a  rule 
has  been  waived  or  not  will  depend  upon  the  circumstances  of 
each  case.  Here  the  proof  of  the  defendant  shows  that  the  con- 
ductor was  standing  on  the  back  platform,  leaning  against  the 
dashboard,  and  saw  plaintiff  and  the  policeman  before  they 
stepped  upon  the  car,  and  was  looking  at  the  plaintiff  as  he 
boarded  the  car  at  the  second  seat  from  the  rear  platform,  and 
continued  to  look  at  him  until  he  was  knocked  off  by  the  tele- 
graph pole,  and  shouted  to  him  to  "  look  out "  just  before  he  was 
struck  by  the  pole.  He  did  not  warn  plaintiff  not  to  get  upon 
the  car  while  it  was  in  motion,  but  suffered  him  to  step  upon  the 
platform  without  objection.  It  was  a  fair  question  for  the  jury 
whether,  under  all  the  circumstances,  the  plaintiff  was  not  invited 
to  get  on  the  car.  If  he  was  so  invited  he  was  a  passenger.  In 
Huelsenkamp  v.  Citizens'  R'y  Co.,  supra^  it  was  said:  "Though 
a  passenger  may  have  been  upon  the  cars  in  violation  of  the  rules 
of  the  railroad  company,  yet  if  it  appears  to  the  jury  that  these 
rules  have  been  waived  or  revoked  in  his  favor,  he  will,  neverthe- 
less, be  entitled  to  his  action  for  his  injuries  suffered  from  any 
want  of  care  on  the  part  of  the  company.** 

But  we  are  not  prepared  to  hold  that  a  party  is  a  trespasser 
after  he  gets  on  a  horse  car,  even  though  no  fare  has  been  col- 
lected of  him  before  he  meets  with  an  injury,  simply  because  he 
has  violated  a  rule  of  the  company  as  to  the  mode  of  his  getting 
on.  The  case  of  C.  B.  &  Q.  R.R.  Co.  v,  Mehlsack,  131  111.  61, 
has  no  application  here,  because  in  that  case  the  proof  tended  to 
show  that  the  person  receiving  the  injury  was  trying  to  **  steal " 
a  ride  upon  a  train  of  steam  cars. 

It  IS  not  necessary  that  there  be  an  express  contract,  in  order  to 
constitute  the  relation  of  carrier  and  passenger,  nor  that  there 
should  be  a  consummated  contract.  The  contract  may  be  implied 
from  slight  circumstances,  and  it  need  not  be  actually  consum- 
mated by  the  payment  of  fare,  or  entry  into  the  car  or  boat  of  the 
carrier.  "  The  whole  matter  seems  to  depend  largely  upon  the 
intention  of  the  person  at  the  time  he  enters  the  boat,  or  cars,*' 


Carrier  of  Persons,  693 

etc.  Thompson  on  Carr.  42,  43.  In  Butler  v.  Glen  Falls  &  C. 
R.  Co.,  121  N.  Y.  112,  supra,  it  was  said:  "  It  does  not  seem  rea- 
sonable to  assume,  as  a  matter  of  law,  that  a  person  who,  in  an 
orderly  way,  attempts  to  enter  a  street  car  as  a  passenger,  is  to  be 
regarded  as  a  trespasser  until  a  special  contract  has  been  made 
with  the  conductor  based  upon  the  payment  of  the  required  fare." 
We  find  no  evidence  in  the  case  at  bar  to  show  that  the  plaintiff 
did  not  take  the  car  "  for  the  purpose  of  being  conveyed  there- 
upon as  a  passenger  for  hire,"  according  to  the  allegation  in  his 
declaration ;  nor  does  the  proof  show  anything  in  the  conduct  of 
the  conductor  to  indicate  that  he  did  not  regard  the  plaintiff  as  a 
passenger.  Hence,  there  was  no  proof  to  base  the  refused  instruc- 
tion upon,  if  it  be  admitted  that  it  is  capable  of  the  interpreta- 
tion sought  to  be  given  to  it. 

Appellant  suffered  no  injury  from  the  refusal  to  give  an  instruc- 
tion which  told  the  jury  that  the  negligence  of  the  defendant  was 
not  of  itself  sufficient  to  justify  a  recovery,  because  other  instruc- 
tions which  were  given  required  them  to  find  not  only  such  negli- 
gence of  the  defendant,  but  also  the  exercise  of  ordinary  care  by 
the  plaintiff.  Nor  was  there  any  error  in  refusing  certain  instruc- 
tions as  to  comparative  negligence.  The  jury  were  required  by 
the  instructions  given  to  find,  that  the  plaintiff  was  in  the  exercise 
of  ordinary  care,  and  that  the  defendant  was  guilty  of  such  negli- 
gence as  caused  the  injury.  This  was  sufficient  without  confusing 
their  minds  by  distinctions  between  the  different  degrees  of  negli- 
gence. They  were  also  instructed,  that  the  burden  of  proof  was 
on  the  plaintiff,  and  that,  before  he  could  recover,  he  must  prove 
his  case,  as  alleged  in  the  declaration,  by  a  preponderance  of  the 
evidence.  The  declaration  alleged  both  that  the  defendant  was 
negligent,  and  that  the  plaintiff  was  exercising  due  care ;  and, 
therefore,  both  these  prerequisites  were  required  to  be  proven 
under  the  instructions  given. 

The  judgment  of  the  Appellate  Court  is  affirmed. 
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THE  CHICAGO  &  ALTON  RAILROAD  COMPANY 

V.  ARNOL 

Supreme  Courts  Illinois^  Januarys  1893. 

[Reported  in  144  111.  261.] 

RAILWAY  COMPANY  LIABLE  FOR  INJURIES  TO  PASSENGERS 
ON  FREIGHT  TRAINS. — A  railway  company  that  carries  passengers 
for  hire  on  its  freight  trains  is  liable  for  injuries  to  the  passengers  result- 
ing from  the  negligence  of  those  in  charge  of  the  trains. 

PASSENGER  ON  FREIGHT  TRAIN  INJURED  IN  CAR  WHICH 
WAS  SUDDENLY  JERKED  FORWARD  MAY  RECOVER.— 
Where  a  passenger  on  a  freight  train,  after  the  station  was  announced 
by  the  brakeman  and  the  train  stopped,  arose  from  her  seat  to  leave  the 
car  and  almost  instantly  the  car  was  jerked  violently  forward,  and  she 
was  thrown  to  the  floor  of  the  car  and  injured,  the  railway  company  was 
liable. 

Appeal  from  the  Appellate  Court  for  the  Third  District;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  McLean  County. 

Action  by  appellee  to  recover  for  personal  injury  alleged  to 
have  been  occasioned  by  the  negligence  of  the  servants  of  the 
appellant  company.  A  trial  resulted  in  a  verdict  for  plaintiflf  of 
$2,500,  upon  which  judgment  was  rendered,  and  which  was,  on 
appeal,  affirmed  in  the  Appellate  Court.  By  its  fourteenth  instruc- 
tion, appellant  asked  that  the  jur>''  be  instructed  to  return  a  ver- 
dict for  defendant,  which  was  refused.  This  ruling  is,  among 
other  things,  assigned  for  error,  and  will  necessitate  an  examina- 
tion of  the  record  to  see  whether  there  was  evidence  tending  to 
sustain  plaintiff's  right  of  recovery. 

Appellant  at  the  time  of  the  alleged  injury  and  for  some 
months,  at  least,  prior  thereto,  had  run  on  its  road  daily,  from 
Bloomington  south,  what  was  called  "an  accommodation  train," 
consisting  of  a  **  caboose  "  attached  to  its  regular  freight  train, 
which  left  Bloomington  between  5  and  6  o'clock  P.M.  The  record 
shows  this  train  accommodated  very  considerable  local  travel,  an^' 
on  the  evening  in  question  the  caboose  was  well  filled.  The  train 
consisted  of  twenty-six  freight  cars  and  the  caboose,  and  the  train 
crew  of  an  engineer,  fireman,  conductor  and  two  brakemen. 

Appellee  took  the  train  at  Bloomington  for  Shirley,  which  was 
reached  before  nightfall.     In  approaching  Shirley  from  the  north 
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there  is  a  gradual  ascent  until  about  the  south  end  of  the  station 
platform,  and  then  a  descent  somewhat  more  rapid  for  a  consider- 
able distance. 

Upon  approaching  Shirley,  a  north-bound  freight  train  was 
found  standing  upon  the  main  track,  and  the  south-bound  train, 
on  which  appellee  was  a  passenger,  was  required  to  take  the  sid- 
ing. Upon  nearing  the  switch,  the  engineer  ceased  working  steam 
and  slowed  up  to  permit  the  brakeman  on  the  forward  end  of  the 
train  to  run  ahead  and  open  the  switch,  which  was  done,  and  the 
train  passed  through  upon  the  siding  at  a  rate  of  speed,  as  the 
engineer  testifies,  not  faster  than  a  man  could  walk.  The  rear 
brakeman  stepped  from  the  caboose,  where  he  seems  to  have  been 
stationed,  closed  the  switch  after  the  train,  and  regained  the 
caboose. 

The  evidence  tended  to  show  the  caboose  stopped  twice,  the 
first  time  at  the  north  end  of  the  platform,  or  still  farther  north, 
-and  then  was  jerked  forward  and  came  to  the  final  stop  at  the 
south  end  of  the  platform.  Just  where  it  stopped  the  first  time, 
or  how  far  the  caboose  ran,  between  that  stop  and  the  final  one, 
is  in  controversy.  Appellee  and  other  witnesses  place  the  first 
stop  at  the  north  end  of  the  platform,  and  the  distance  run 
between  the  stops  about  thirty  feet.  Otfier  witnesses  place  it 
much  farcher  north,  and  the  distance  run  much  greater,  some 
placing  it  as  far  as  two  hundred  and  fifty  feet.  The  first  stop  is 
variously  described  as  momentary ;  for  an  instant ;  and  as  con- 
tinuing for  ten  or  fifteen  seconds,  and  it  is  clear  that  no  oppor- 
tunity was  then  given  for  passengers  to  leave  the  train. 

Appellee  testified,  that  upon  the  approach  of  the  train  to  the 
station,  the  brakeman  called  out,  "  Shirley,'*  "  Shirley,"  in  the 
usual  manner  of  announcing  the  approach  to  the  station.  If  the 
evidence  of  appellee  and  some  other  of  the  witnesses  was  credited, 
the  jury  were  justified  in  finding  that  the  caboose  stopped  at  the 
north  end  of  the  station  platform,  after  the  usual  station  signal 
and  call  had  been  given  by  the  brakeman. 

Appellee  testified,  in  effect,  that  having  heard  the  station  an- 
nounced in  the  usual  manner,  and  observing  the  slowing- up  of 
the  train  and  its  coming  to  a  standstill  at  the  station  platform, 
she  arose  from  her  seat  with  the  intention  of  leaving  the  train, 
■when  instantly,  and  without  warning,  the  caboose  was  jerked  so 
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violently  forward  that  she  was  thrown  down  to  the  floor  of  the 
car  and  seriously  injured.  Her  head  was  thrown  toward  the  rear 
of  the  caboose,  and  the  passengers  who  went  immediately  to  her 
assistance  were  thrown  into  confusion  by  the  jar  when  the  train 
came  to  the  flnal  stop.  She  was  found  to  be  insensible,  and  in 
that  condition  taken  from  the  car.  The  engineer,  thinking  the 
siding  south  of  the  station  too  short  to  accommodate  his  train 
and  let  the  caboose  up  to  the  platform,  applied  the  air  brakes 
with  which  the  first  seven  cars  of  the  train  were  equipped,  thereby 
permitting  the  forward  brakeman  to  run  ahead  of  the  engine  and 
open  the  south  switch,  to  let  the  engine  out  on  the  main  track. 
The  switch  being  open,  the  engine  pulled  out  on  the  main  tracks 
and  again  came  to  a  full  stop.  The  nineteen  freight  cars,  back 
of  the  seven  equipped  with  the  air  brakes,  were  permitted  to  run. 
free,  no  brake  having  been  applied  to  any  of  them. 

Williams  &  Capen  and  William  Brown,  for  appellant,  cited: 
Shear.  &  Redf.  on  Neg.  (3d  ed.)  %%  11,  12,  280;  Smith  v.  First 
Nat.  Bank,  99  Mass.  605  ;  Cotton  v.  Wood,  8  C.  B.  (N.  S.)  568; 
Toomey  z;.  Brighton  R.R.,  Id.  146;  Curren  v.  Warren  Chemical 
Works,  36  N.  Y.  153  ;  Welfare  v,  Brighton,  etc.  R.R.,  L.  R.,  4 
Q.  B.  Cases,  693;  Terre  Haute  z/.  Aug.  R.R.  etc.,  21  111.  186; 
Tourtelotte  v.  Rosebrooke,  1 1  Met.  460 ;  Daniel  v.  Met.  R.R.,  L. 
R.,  3  C.  P.  216,  491  ;  C.  B.  &  Q.  R.R.  Co.  v.  Harwood,  90  111. 
425  ;  C.  B.  &  Q.  R.R.  Co.  v.  Gregory,  58  Id.  272  ;  Blanchard  v,  L.  S. 
&  M.  S.  R.R.  Co.,  126  Id.  416;  Patterson's  R'y  Law,  §  373,  and 
cases  cited  in  note;  Frink  v.  Potter,  17  111.  406;  C.  B.  &  Q.  R.R. 
Co.  V.  Hazzard,  26  111.  373  ;  I.  C.  R.R.  Co.  v.  Nelson,  59  Id.  1 10. 

Benjamin  &  Morrissey  and  W.  B.  Carlock,  for  appellee,, 
cited:  Frink  v.  Potter,  17  111.  406,  410;  O.  A.  M.  R.R.  Co.  v^ 
Muhling,  30  Id.  92 ;  R.R.  Co.  v,  Horst,  93  U.  S.  291,  296;  R.R. 
Co.  V.  Doane,  115  Ind.  435 ;  Dunn  v.  Grand  Trunk  R*y,  58  Me. 
196;  Edgerton  v.  Saltonstall,  13  Pet.  181;  R.R.  Co.  v.  Pollard,. 
22  Wall.  341  ;  Dougherty  v,  R.R.  Co.,  81  Mo.  325  ;  R.R.  Co.  v, 
Reynolds,  88  111.  418;  Nance  v.  R.R.  Co.,  94  N.  C.  619;  McNulta 
V.  Ensch,  31  111.  App.  100;  s.  c,  134  111.  46. 

Shope^  J. — In  this  country  it  is  the  almost  universal  practice- 
to  announce  the  station  which  the  train  is  approaching  before  it 
is  reached,  and  while  the  train  is  still  in  motion.  And  it  is  uni- 
versally understood  that  such  announcement  is  intended  as  notice 


Carrier  of  Persons.  69T 

to  passengers,  without  warning  to  the  contrary,  that  the  next  stop 
of  the  train  will  be  at  the  station  announced.  The  purpose  is 
understood  to  be,  to  enable  the  passengers  intending  to  alight  at 
that  station  to  be  ready  to  leave  the  cars  promptly,  without  undue 
haste  or  inconvenience  to  themselves  or  unnecessary  delay  of  the 
train.  It  is  not  to  be  expectfed  that  there  will  be  the  same  partic- 
ularity in  drawing  up  to  a  station  by  a  freight  train  as  by  a  train 
devoted  to  passenger  service.  The  great  length  and  weight  of 
such  trains  and  the  appliances  necessary  in  their  operation  render 
them  less  easy  of  control.  And  so  the  public,  presumably,  under- 
stand,  and  conduct  themselves  accordingly.  In  this  connection, 
the  errors  assigned  to  the  ruling  of  the  court  in  refusing  the- 
tenth,  eleventh,  twelfth  and  thirteenth  instructions  asked  by  appeU 
lant  may  be  considered. 

These  instructions  severally  told  the  jury  that  no  recovery 
could  be  had  under  the  first,  second,  third  and  fourth  counts  of 
the  declaration. 

The  first,  second  and  third  counts  allege  that  it  was  the  duty  of 
the  defendant  to  safely  carry  plaintiff  from  Bloomington  to- 
Shirley,  and  there  slacken  the  speed  of  its  train  with  due  care, 
and  stop  the  same  a  reasonable  time  to  enable  plaintiff  to  alight, 
etc.,  and  that  the  defendant  did  not  use  care  and  diligence  in 
slackening  the  speed  of  its  train,  or  stop  its  train  at  Shirley,  etc  , 
while  the  plaintiff  was  alighting  therefrom,  with  due  care,  etc.,. 
caused  the  same  to  be  suddenly  and  violently  started  forward,, 
etc.,  whereby  she  was  thrown  down,  etc.,  and  injured. 
.  The  fourth  count  varies  the  same  charge,  and  alleges  that  : 
"While  the  plaintiff,  with  the  consent  and  permission  of  defend- 
ants, with  due  care,  etc.,  was  arising  from  her  seat  to  alight,"  etc.,, 
the  defendant  caused  the  train  to  be  suddenly  started,  etc.,. 
whereby,  etc. 

The  implied  contract  to  carry  safely  necessarily  includes  the 
furnishing  of  reasonable  opportunity  to  alight  from  the  train 
safely  at  the  end  of  the  journey.  R.R.  Co.  v.  Aspell,  23  Pa.  St. 
147;  Imhoff  V.  Chicago,  etc.  R.R.  Co.,  20  Wis.  36;  Jeffersonville 
R.R.  Co.  V.  Hendricks'  Admrs.,  26  Ind.  228;  Burrows  v.  Erie 
R'y  Co.,  63  N.  Y.  556;  Dougherty  v.  Chicago,  etc.  R'y  Co.,  86 
111.  467;  W.  St.  L.  &  P.  RV  Co.  V,  Rector,  104  111.  296. 
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Whether  appellee  was,  under  the  circumstances  shown,  justified 
in  assuming  that  it  was  the  intention  of  those  in  charge  of  the 
train  to  dischai^  passengers  for  Shirley  at  the  time  and  place  of 
the  first  stop  of  the  caboose  in  which  she  was  riding,  was  a  ques- 
tion of  fact  for  the  jury.  If  the  conduct  of  appellant's  servants 
and  their  management  of  the  train  amounted  to  an  invitation  to 
then  alight,  and  would  be  so  understood  and  acted  upon  by 
reasonable  and  prudent  persons,  and  appellee,  acting  in  good 
faith  upon  such  invitation,  arose,  upon  the  train  coming  to  a 
standstill,  for  that  purpose,  the  jury  would  be  justified  in  finding 
that  she  was  in  the  exercise  of  ordinary  care  for  her  own  safety. 
If  she,  by  reason  of  such  apparent  invitation,  was  placed  in  peril 
from  the  farther  movement  of  the  train,  the  duty  at  onc*e  arose, 
on  the  part  of  appellant,  to  stop  its  train  a  sufficient  leng^  of 
time  to  permit  her  to  leave  it  in  safety,  or  to  warn  her  of  the 
danger  in  time  to  avert  injury.  And  it  could  not,  in  such  case, 
be  material  whether  the  shock  to  the  train  producing  the  injury 
was  an  incident  of  the  ordinary  operation  of  the  train,  or  was 
extraordinary  and  unnecessarily  violent.  The  duty  of  the  carrier 
was  to  be  measured  by  the  peril  to  the  passenger  whom  it  had 
accepted  and  undertaken  to  safely  carry,  and  who  had  been 
induced  by  the  conduct  of  its  servants  to  assume  a  position  of 
danger.  In  McNulty,  receiver,  etc.  v,  Ensch,  134  111.  46, 
speaking  of  the  duty  of  the  receiver,  who  was  operating  the  rail- 
road, we  said:  "Having,  by  the  acts  and  conduct  of  his  servants, 
justified  the  plaintiff  in  attempting  to  get  oflF  the  train,  the  duty 
of  defendant  attached  to  stop  his  train  at  the  station  a  sufficient 
length  of  time  to  enable  the  plaintiff  to  reach  the  platform  in 
safety,"  and  held,  that  the  duty  related  to  the  place  where  the 
plaintiff  had  been  induced,  by  the  conduct  of  the  servants  and 
the  stopping  of  the  train,  to  believe  he  was  to  alight,  and  not  to 
the  final  stopping  of  the  train  after  the  injury,  a  few  feet  further 
on,  at  the  same  platform.  See,  also.  Tabor  v,  Del.  etc.  R.R. 
Co,,  71  N.  Y.  489;  Cent  R'y  Co.  v.  Van  Horn,  38  N.  J.  L.  133; 
Columbus,  etc.  R'y  Co.  v,  Farrell,  31  Ind.  408;  Bridges  v.  North 
JLondon  R'y  Co.,  L.  R.  7  H.  L.  213  (i);  Nance  f.  R.R.  Co.,  94 

I.  For  the  facts  of  this  case,  see  note  i  on  p.  41,  ante. 


Carrier  of  Persons, 


699 


N.  C.  619;  Praeger  v,  Bristol,  etc.  R*y  Co.,  24  L.  T.  (N.  S.) 
105  (1). 

But  it  is  insisted  that  the  rule  announced  in  these  cases  has  no 
application  here,  for  the  reason  that  appellee,  having  voluntarily 
taken  passage  upon  a  freight  train,  assumed  all  risk  incident  to 
the  operation  of  such  train  in  the  usual  and  ordinary  manner  in 
which  such  trains  are  managed  and  operated.  Persons  taking 
passage  upon  freight  trains,  or  in  a  caboose  or  car  attached  to  a 
freight  train,'cannot  expect  or  require  the  conveniences  or  all  of 
the  safeguards  against  danger  that  they  may  demand  upon  trains 
devoted  to  passenger  service,  and  are  accordingly  held  to  have 
accepted  the  accommodation  provided  by  the  company,  subject  to 
all  of  the  ordinary  inconveniences,  delays  and  hazards  incident  to 
such  trains,  when  made  up  and  equipped  in  the  ordinary  manner 
of  making  up  and  equipping  such  trains,  and  managed  with 
proper  care  and  skill.  The  passenger  has  a  right  to  presume  that 
the  train  is  thus  made  up  and  equipped,  and  that  the  cars, 
machinery  and  appliances  are  not,  of  their  kind,  so  materially 
defective  as  to  increase  the  ordinary  hazards  of  transportation  by 
such  trains.  He  may  take  the  train  or  not  at  his  option,  and  if  he 
voluntarily  selects  such  a  train,  he  should  be  and  is  held  to  have 
accepted  it  in  discharge  of  the  liability  of  the  carrier  to  provide  a 
safer  and  better  mode  of  conveyance,  and  to  have  assumed  the 
risk  and  inconvenience  incident  to  its  proper  management  and 
operation. 

But  if  a  railway  company  consents  to  carry  passengers  for  hire 
by  such  trains,  the  general  rule  of  its  responsibility  for  their  safe 


I.  In  Praeger  v,  Bristol  &  Exeter 
R'y  Co.,  24  L.  T.  (N.  S.)  105  (Court 
of  Exchequer  Chamber,  March,  1 87 1 ) 
it  appeared  that  plaintiff  was  a  pas- 
senger on  one  of  defendant's  trains. 
When  the  train  arrived  at  plaintiff's 
destination  it  stopped  at  a  point  about 
fifteen  feet  from  the  extreme  end  of 
the  road.  This  left  the  coach  in 
which  plaintiff  was  being  carried  op- 
posite a  portion  of  the  station  platform 
that  was  curved  back  about  two  feet 
from  the  rails.     A  guard  opened  the 


door  of  the  compartment,  but  said 
nothing,  and  plaintiff  stepping  out, 
as  he  thought,  upon  the  platform,  fell 
and  was  injured.  It  was  dark  at  the 
time  and  the  station  was  only  dimly 
lighted.  Held^  that  the  above  facts 
furnished  evidence  sufficient  to  go  to 
the  jury,  it  being  evident  from  them 
that  there  was  a  clear  invitation  to  the 
plaintiff  to  alight,  and  that,  though 
the  danger  was  not  apparent  to  him, 
he  was  not  warned. 
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carriage  is  not  otherwise  relaxed.  From  the  composition  of  sucb 
a  train  and  the  appliances  necessarily  used  in  its  efficient  operation, 
there  cannot,  in  the  nature  of  things,  be  the  same  immunity  fron* 
peril  in  traveling  by  freight  train  as  there  is  by  passenger  trains, 
but  the  same  degree  of  care  can  be  exercised  in  the  operation  of 
each.  The  result  in  respect  of  the  safety  of  the  passenger  may 
be  wholly  different  because  of  the  inherent  hazards  incident  to- 
the  operation  of  one  train  and  not  to  the  other,  and  it  is  this 
hazard  the  passenger  assumes  in  taking  a  freight  train,  and  not 
hazard  or  peril  arising  from  the  negligence  or  want  of  proper 
care  of  those  in  charge  of  it.  Ordinarily,  carriers  of  passengers 
for  hire,  while  not  insurers  of  absolutely  safe  carriage,  are  held  to- 
the  exercise  of  the  highest  degree  of  care,  skill  and  diligence 
practically  consistent  with  the  efficient  use  and  operation  of  the 
mode  of  transportation  adopted.  TuUer  et  al.  v.  Talbott,  23  111. 
357;  C.  B.  &  Q.  R.R.  Co.  V,  Hazzard,  26  Id.  373;  C.  &  A.  R.R. 
Co.  V.  Pillsbury,  123  Id.  9,  and  case  cited.  And  this  rule  applies, 
in  the  absence  of  a  valid  contract  limiting  the  liability  of  the 
carrier  whenever  the  relation  of  passenger  and  carrier  is  estab- 
lished. While  it  is  said  that  the  "utmost  care"  and  the  "highest 
degree  of  diligence"  is  to  be  exercised,  it  is  to  be  understood  that 
the  care  and  diligence  exacted  is  not  such  as  will  exclude  all 
possible  peril,  or  required  to  be  of  that  degree  that  will  render 
the  use  of  the  instrumentalities  of  transportation  known  to  be 
employed  impracticable ;  but  it  always  has  relation  to  the  mode 
of  conveyance  accepted  and  used,  and  the  conditions  and  circum- 
stances necessarily  attendant.  In  the  operation  of  freight  trains 
the  primary  object  is  the  carriage  of  freight,  and  the  appliances 
used  are,  and  are  known  by  the  passengers  to  be,  adapted  to  that 
business,  and  the  carrier  is  not,  when  transporting  passengers 
thereon,  held  to  a  degree  of  care  in  its  operation  that  would 
destroy  the  use  of  the  train  for  its  primary  purpose.  But  the  law 
does  require  that  the  highest  degree  of  care  be  exercised  that  is 
practicable  and  consistent  with  the  efficient  use  of  the  means  and 
appliances  adopted.  And  the  carrier  must  accordingly  be  held 
to  the  same  strict  accountability  for  negligence  of  its  servants 
injuriously  affecting  the  passengers,  as  it  would  be  if  the  trans- 
portation had  been  by  a  train  devoted  to  passenger  service 
exclusively. 
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We  need  not  extend  this  opinion  by  further  discussion  of  the 
reasons  for  the  rule ;  it  is  based  upon  a  wise  public  policy,  as 
well  as  upon  the  plainest  principles  of  reason  and  justice,  and  is 
sustained  by  authority.  R.R.  Co.  v,  Muhling,  30  111.  9;  C.  B.  & 
Q.  R.R.  Co.  V,  Hazzard,  26  Id.  381  ;  S.  C,  i  Biss.  513;  I.  &  St 
L  R.R.  Co.  V,  Horst,  93  U.  S.  291;  Ohio,  etc.  R*y  Co.  v,  Dick- 
erson,  39  Ind.  317;  R.R.  Co.  v,  Doane,  115  Id.  435  ;  P.  &  C.  R*y 
Co.  V,  Thompson,  56  111.  138;  Edgerton  v.  N.  Y.  &  H.  R.R.  Co., 
35  Barb.  389;  S.  C,  39  N.  Y.  227 ;  De  Laye  v.  N.  Y.  Cent.  R'y 
Co.,  56  Barb.  227 ;  Dunn  v.  G.  T.  R'y  Co.,  58  Me.  187. 

If,  therefore,  appellee  was,  in  consequence  of  conduct  of  appel- 
lant's servants  and  their  management  of  the  train,  placed  in 
danger  of  injury  from  its  farther  movement,  and  the  train  was 
jerked  forward  without  notice  or  warning  of  the  danger,  and  she 
was  thereby  injured,  appellant  would  be  liable.  It  is  no  answer 
to  say  that  the  train  was  operated  in  the  ordinary  and  usual 
manner  of  running  and  operating  freight  trains.  The  duty  of  the 
^rrier  was  to  be  measured  by  the  peril  of  the  passenger,  whom 
iL  had  accepted  and  undertaken  to  safely  carry,  and  who  had 
been  needlessly  put  in  danger  by  the  acts  of  its  servants,  and  its 
responsibility  by  the  consequences  that  might  result  to  her  from 
a  failure  to  observe  that  duty.  There  being  evidence  tending  to 
establish  a  neglect  of  the  duty  charged  in  the  first,  second,  third 
I..H  fourth  counts  of  the  declaration,  the  tenth,  eleventh,  twelfth, 
thirteenth  and  fourteenth  instructions  asked  by  appellant  were 
properly  refused. 

It  is  objected  that  the  court  erred  in  giving  appellee's  second 
-and  third  instructions.  These  instructions  were  based  upon  the 
theory  that  it  was  the  duty  of  appellant  to  stop  its  train  long 
enough  at  the  first  stop,  shown  by  the  evidence,  to  permit  the 
plaintiff  to  alight  in  safety,  and  while,  perhaps,  not  strictly  accu- 
rate, they  each  state  the  law  as  applicable  to  the  fact  shown  with 
substantial  correctness. 

It  was  undoubtedly  the  duty  of  the  railway  company  to  bring 
its  train  to  a  full  stop,  "  with  due  and  proper  c^re  and  caution, 
with  reference  to  the  personal  safety  of  the  passengers,  and,  there- 
upon, not  to  start  or  move  forward  such  train  in  an  improper  and 
•dangerous  manner  at  a  time  when  such  passengers  might  right- 
fully, in  the   exercise  of  due  care  and   caution,  arise  from  their 
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seats  and  prepare  to  leave  the  train  at  such  station/*  In  our  view^ 
the  proposition  quoted  contains  a  substantially  accurate  proposi- 
tion of  law,  and  no  further  discussion  will  be  necessary. 

Nor  will  it  be  necessary  to  discuss  or  determine  whether  there 
is  evidence  to  sustain  the  allegations  of  negligence  charged  in 
other  counts  of  the  declaration,  or  whether  permitting  the  nine- 
teen freight  cars  to  run  free  upon  the  down  grade,  without  any 
attempt  to  control  them,  thereby  communicating  an  accelerated 
jerking  motion  to  the  caboose,  was  negligence  in  the  operation  of 
the  train. 

We  find  no  error  in  this  record  for  which  the  judgment  of 
the  Appellate  Court  should  be  reversed,  and  it  is  accordingly 
affirmed. 

NORTH  CHICAGO  ST.  RAILROAD  GO.  v.  COOK. 

Supreme  Court ^  Illinois^  March^  i^93« 

[Reported  in  145  111.  551.] 

STREET  CAR  STARTED  BY  SIGNAL  FROM  PASSENGER.— If  a 
signal  to  start  a  street  car  is  given  by  an  unauthorized  person,  that  fact 
will  not  relieve  a  railway  company  from  liability  for  an  injury  to  a  pas- 
senger,  when  the  conductor  by  the  exercise  of  due  care  could  have  pre- 
vented the  moving  of  the  car. 

RAILROAD  COMPANY  LIABLE  FOR  INJURY  THROUGH  CAR  BEING 
STARTED  BY  SIGNAL  FROM  A  PASSENGER.— Where  it  appeared 
that  a  man  seventy-eight  years  of  age  signaled  a  street  car  to  stop,  and 
while  it  was  stationary  attempted  to  get  on,  and  as  he  was  in  the  act, 
with  his  hands  on  the  rail  of  the  car,  it  was  started  by  the  signal  being 
given  by  a  passenger,  and  the  man  was  thrown  to  the  ground  and  injured, 
the  railroad  company  was  liable,  although  the  conductor  did  not  know 
that  any  one  was  attempting  to  get  on  the  car. 

Appeal  from  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  County. 

Appellee,  seventy-eight  years  old  and  infirm,  being  a  partial 
paralytic,  standing  at  a  street  comer,  signaled  to  appellant's  cars 
to  stop  and  take  him  on.  The  cars  passed  him  a  short  distance 
and  stopped  to  let  a  passenger  off :  persons  on  the  rear  platform 
beckoned  to  appellee  to  come  on,  whereupon  he  hobbled  along 
and  caught  hold  of  the  handrail  of  the  car,  and  before  he  could 
step  up  on  the  step  of  the  car,  the  car  suddenly  started,  by  which 
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he  was  pulled  off  his  feet,  thrown  to  the  ground,  his  arm  broken 
and  he  was  otherwise  injured.  The  conductor  denies  that  he 
gave  any  signal  to  start  the  cars,  and  the  evidence  raises  the  pre- 
sumption that  someone,  a  passenger  probably,  did  give  such 
signal.  The  conductor,  at  the  time,  was  on  or  near  the  front 
platform  collecting  fares,  and  as  soon  as  the  injury  to  appellee 
occurred  the  car  was  stopped  and  he  ran  back  to  where  appellee 
was  lying,  and,  with  the  aid  of  passengers,  carried  him  into  an 
adjacent  drug  store.  The  jury  returned  a  verdict,  and  judgment 
was  entered  thereon,  for  $1,625. 

On  appeal  to  the  Appellate  Court,  the  judgment  was  affirmed, 
and  the  railroad  company  prosecutes  this  further  appeal. 

Edmund  Furthman,  W.  J.  Hynes  and  H.  H.  Martin,  for 
appellant,  cited:  I.  C.  R.R.  v,  Frelka,  9  Bradw.  605;  Joliet  v, 
Henry,  11  Bradw.  154;  Reed  v,  R.R.  Co.,  57  Iowa,  23  ;  Duke  v, 
R.R.  Co.,  99  Mo.  347*;  2  Shear.  &  Redf.  on  Neg.  (4th  ed.)  ^  759;^ 
Eckerd  v,  R'y  Co.,  70  Iowa,  353 ;  Nichols  v.  R'y  Co.,  68  Id.  732 ; 
R*y  Co.  V,  Shannon,  u  Bradw.  222;  R*y  Co.  v.  Birney,  71  111. 
391 ;  I.  C.  R.R.  V.  Weldon,  52  Id.  290;  R'y  Co.  v.  O'Brien,  19. 
Bradw.  28 ;  R'y  Co.  v.  Bisbane,  24  Id.  463 ;  R'y  Co.  v.  Shannon,, 
II  Bradw.  226;  R'y  Co.  v,  Birney,  71  111.  391,  394,  395. 

Samuel  W.  Packard,  for  appellee,  cited:  Thomp.  on  Pas.. 
Car.  16,  572  ;  2  Sedg.  (8th  ed.)  §  483;  3  Sunderland  on  Damages,. 
269;  Shear.  &  Redf.  on  Neg.  (4th  ed.)  §§  508,  759;  Klien  v. 
Thompson,  19  Ohio  St.  569;  Varnum  v.  Council  Bluffs,  52  lowa^ 
698;  Ind.  V,  Gasten,  58  Ind.  277;  Penn.  Co.  v.  Marion,  104  Id. 
239;  Fisher  v.  Jansen,  30  111.  App.  92;  128  111.  549;  Walker  z/. 
Cook,  33  111.  App.  563;  Linn  v.  Sigsbee,  67  111.  75;  Rogers  on 
Expert  Test.  (2d  ed.)  ^  8;  Morrison  v,  Broadway  &  S.  A.  R.R. 
Co.,  8  N.  Y.  Suppl.  436;  Dougherty  v.  Mo.  P.  R'y,  81  Mo.  330; 
Keating  v.  R.R.  Co.,  49  N.  Y.  673;  Nichols  v.  R.R.  Co.,  38  Id. 
131 ;  Maher  v.  R.R.  Co.,  67  Id.  52;  C.  &  N.  R'y  Co.  v.  Drake,  33 
111.  App.  114;  City  R'y  Co.  v,  Mumford,  97  111.  570;  C.  W.  D. 
R'y  V.  Mills,  105  Id.  63. 

Shope,  J. — Upon  looking  into  this  record,  to  determine 
whether  the  instructions  were  substantially  accurate  as  applied  to 
the  f^cts,  we  are  led  to  agree  with  the  Appellate  Court  that  if, 
"Under  the  evidence  shown  in  this  record,  had  there  been  a 
judgment  for  the  defendant,  it  would  have  been  our  duty  to  set  it 
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aside."  Counsel  have  filed  in  this  court  their  Appellate  Court 
briefs,  containing  a  discussion  of  the  questions  of  fact  which  are 
eliminated  by  the  judgmeat  of  that  court.  Numerous  objections 
are  made  to  the  instructions  given  and  to  the  ruling  of  the  court 
in  admission  of  testimony,  the  more  important  of  which  will  be 
considered. 

I.  It  is  insisted,  the  court  erred  in  giving  appellee's  instruction 
in  respect  of  the  measure  of  damages,  which  is  as  follows : 

"  In  estimating  the  plaintiff's  damages,  if  the  jury  find  for  the 
plaintiff,  it  is  proper  for  the  jury  to  estimate  the  effect  of  the 
injury  in  the  future  upon  the  plaintiff's  health,  if  any,  as  well 
as  the  effect  it  has  had  upon  him  already,  and  the  bodily  pain 
and  suffering,  if  any,  endured  by  him,  including  the  necessary 
expenses  and  all  damages,  present  and  prospective,  which  can  be 
treated  as  a  necessary  result  to  the  injury,  if  any,  inflicted  by  the 
defendant  upon  the  plaintiff." 

The  objection  is,  that  the  jury  are  allowed,  in  case  they  found 
for  appellee,  to  award  him  damages  for  "  necessary  expenses,"  in 
and  about  being  healed,  etc.  The  evidence  showed  that  appellee 
had  an  arm  broken,  and  was  otherwise  injured;  that  a  physician 
attended  him  in  setting  the  bone  of  the  arm,  for  which  he  was 
paid.  And  also,  that  another  physician  attended  him  during  his 
illness  following  the  injury.  But  there  is  no  evidence  as  to  the 
amount  paid,  or  what  would  be  a  reasonable  charge  for  the  ser- 
vices rendered.  We  are  of  opinion  that  it  was  error  to  give  the 
instruction  in  the  absence  of  all  proof  tending  to  show  the  prox- 
imate  amount  or  value  of  said  services.  Shear.  &  Redf.  on  Neg. 
759;  Reed  v,  R.R.  Co.,  57  la.  23;  Duke  v.  R.R.  Co.,  99  Mo.  347; 
Eckerd  v,  R.R.  Co.,  70  la.  353;  R.R.  Co.  v.  Frelka,  9  Brad.  605; 
Joliet  V.  Henry,  u  Brad.  154;  C.  B.  &  Q.  R.R.  Co.  v.  Hale,  83 
111.  360. 

But  we  are  of  opinion,  also,  that  while  the  instruction  standing 
alone  was  erroneous,  the  giving  of  it  in  connection  with  the  series 
of  instructions  given  was  not  prejudicial  error.  By  repeated  in- 
structions the  jury  were  told,  that  their  findings  must  be  from  the 
evidence ;  and  in  an  instruction,  given  on  behalf  of  appellant,  the 
jury  were  told  that,  if  they  should  find  for  the  plaintiff,  no  exem- 
plary or  punitive  damages  "  can  be  allowed."  "  All  that  the  jury 
would  have  a  right  to  consider  would  be  simply  compensatory 
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damages,  .  .  .  that  is  to  say,  the  damages  should  be  purely  com- 
pensatory and  the  basis  for  estimating  it  must  be  data  appearing 
in  the  evidence,  and  not  mere  conjecture.'*  It  was  the  duty  of  the 
jury  to  consider  the  instructions  as  a  whole,  and  give  due  and 
proper  weight  to  each  of  them,  and  it  is  presumed  they  did  so.  2 
Thomp.  on  Trials,  ^  2407.  If  the  instructions,  when  construed 
together,  present  the  law  with  substantial  accuracy  to  the  jury, 
and  the  objectionable  instruction  is  so  qualified  by  others  that  it 
is  not  calculated  to  mislead  them,  it  will  ordinarily  afford  no 
^ound  for  reversing  the  judgment.  Id. ;  Spies  v.  The  People, 
122  111.  245 ;  T.  W.  &  W.  R*y  Co.  v,  Ingraham,  77  Id.  309;  Ken- 
dall V,  Brown,  86  Id.  387;  Skiles  v,  Caruthers,  88  Id.  458;  C.  & 
E.  I.  R.R.  Co.  V.  Hines,  132  Id.  169. 

Without  proof  of  the  value  of  the  medical  attendance,  medicine, 
'etc.,  nominal  damages  only  could  have  been  awarded ;  that  is,  no 
data  would  have  been  furnished  by  the  evidence  for  awarding 
other  than  a  nominal  sum.  There  is  nothing  in  this  record  to 
indicate  that  the  jury  were  misled,  or  gave  damages  other  than 
-such  as  were  purely  compensatory,  having  for  their  basis  data 
appearing  in  the  evidence,  or  that  they  were  led  into  the  field  of 
•conjecture. 

2.  It  is  also  insisted  that  the  court  erred  in  giving  the  following 
instruction : 

"If  the  jury  believe  from  ths  evidence,  that  some  person  not 
in  the  employment  of  the  defendant  company  rung  the  bell  which 
:started  the  train  at  the  time  in  question,  still  that  fact  will  not 
-exempt  the  defendant  company  from  liability  in  this  case;  pro- 
vided, the  jury  believe  from  the  evidence  that  the  conductor 
<:ould,  by  use  of  due  care  and  diligence,  have  countermanded  the 
unauthorized  signal  for  starting  the  train  in  time  to  have  pre- 
vented any  injury  to  plaintiff,  if  he,  the  conductor,  had  exercised 
due  care  and  diligence  in  the  discharge  of  his  duties  ;  and,  pro- 
vided the  jury  believe  from  the  evidence  the  plaintiff  at  the  time 
in  question  was  in  the  exercise  of  reasonable  care  and  diligence 
for  his  own  safety." 

The  point  made  is,  that  the  instruction  '*  failed  to  submit  to  the 

jury  the  question  as  to  whether  or  not  reasonable  care  on  the 

part  of  the  conductor  required  that  he  should  have  countermanded 

the  signal,  even  if  he  could    have  done   so  in  time  to  have  pre- 

VOL.  II.— 45 
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vented  the  injury  to  the  plaintiff."  And  that,  as  a  matter  of  law,, 
the  fact  that  "the  conductor  might,  by  the  exercise  of  due  care 
and  diligence,  have  countermanded  the  signal/'  even  if  the  con- 
ductor did  not  know,  and  had  no  reasonable  ground  to  believe, 
that  anyone  was  attempting  to  get  upon  the  car,  would  make 
appellant  liable,  although  the  signal  had  been  given  by  a  stranger. 
We  see  no  objection  to  the  instruction.  It  was  the  duty  of  appel- 
lant to  stop  its  car  a  sufficient  length  of  time  to  enable  appel- 
lee to  get  fully  and  safely  on  the  same.  City  R'y  Co.  v.  Mumford^ 
97  111.  560 ;  2  Shear.  &  Redf.  on  Neg.  ^  508 ;  Thomp.  on  Car. 
Pass.  §  16;  Dougherty  v.  Mo.  Pac.  R'y,  81  Mo.  330;  C.  &  A. 
R.R.  Co.  V.  Wilson,  63  lU.  167  ;  Chi.  W.  D.  R'y  Co.  v.  Mills, 
105  Id.  63 ;  C.  &  A.  R.R.  Co.  v,  Arnol,  144  111.  261.  Carriers  of 
passengers  are  held  to  the  exercise  of  the  utmost  or  highest  deg^ree 
of  care,  skill  and  diligence  for  the  safety  of  the  passengers  that 
is  consistent  with  the  mode  of  conveyance  employed.  The  car 
or  train  was  in  control  of  the  conductor,  and  he  was  required  to 
know,  if  by  the  exercise  of  due  care,  caution  and  diligence  in  the 
discharge  of  his  duties  he  could  know,  whether  any  person 
was  attempting  to  get  on  or  off  his  train  of  cars,  before  permit- 
ing  the  same  to  start  in  such  manner  as  would  be  liable  or 
likely  to  injure  a  person  so  getting  on  or  off  the  same.  It  was  a 
duty  appellant  owed  to  the  public,  to  be  discharged  through  its 
conductors  or  other  agents  whom  it  might  select,  to  afford  its 
passengers  time  and  opportunity  to  board  and  depart  from  its  cars 
in  safety.  The  fact,  therefore,  if  it  be  conceded  that  the  signal  for 
starting  was  given  by  an  unauthorized  person,  would  not  exempt 
the  railway  company  from  liability,  if  the  conductor  or  agents  of 
the  railway  company  in  charge,  by  the  exercise  of  due  care  and 
diligence,  could  have  prevented  the  moving  of  the  car,  and 
thereby  avoided  the  injury. 

3.  Objection  is  made  to  the  ruling  of  the  court  in  the  intro- 
duction of  testimony.  Appellee  was  asked  the  question  :  "  How 
long  were  you  confined  to  bed  on  account  of  this  injury  ?  "  To 
which  he  answered :  "From  the  15th  of  May  to  about  the  ist 
of  August."  And  also  the  question:  "Have  you  suflFered  any 
pain  in  consequence  of  the  injury  ?  "  Which  was  answered  in  the 
affirmative.  It  is  said :  "  These  questions  were  improper,  as 
calling  for  the  opinion  of  the  witness  as  to  the  cause  of  his  beings 
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confined  in  bed,  of  his  suflfering  pain,"  etc.  Appellee  and  others 
testified  that  his  arm  was  broken,  that  he  was  otherwise  injured, 
and  that  following  the  accident,  he  had  been  confined  to  his  bed. 
We  are  of  opinion  that  there  was  no  error  in  permitting  the 
questions  to  be  answered.  Whether  appellee  suffered  pain  from 
a  broken  arm  was  a  fact  that  required  no  expert  skill  to  ascertain. 
Nor  did  it  require  expert  knowledge  or  skill  to  determine  the 
fact  that  appellee  required  help  to  put  on  his  coat ;  or  that,  in 
consequence  of  his  broken  arm,  his  food  had  to  be  cut  for  him. 
True  it  is,  as  said  by  counsel,  that  the  question  for  the  jury  to  try 
was  whether  the  changed  physical  condition  of  appellee  was  "  on 
account  of  "  or  "  in  consequence  of  "  the  injury  complained  of. 
It  requiring  no  expert  skill  or.  scientific  knowledge  to  determine 
the  facts  testified  to  by  appellee,  no  error  was  committed  in  per- 
mitting him  to  answer  the  questions. 

It  is  said,  however,  that  it  having  been  shown  that  appellee  was 
aged  and  infirm,  and  to  some  extent  a  paralytic,  the  assumption 
that  the  confinement  to  his  bed,  the  pain  he  suffered  and  the  like, 
resulted  from  the  injury,  invaded  the  province  of  the  jury.  It 
was  competent  for  the  appellee  to  testify  to  his  condition  resulting 
from  the  injury  and  the  effect  produced  by  it.  Wright  v.  Ft. 
Howard,  60  Wis.  122  ;  Creed  v,  Hartman,  8  Bosw.  123. 

Other  objections  are  pointed  out  which  we  have  carefully  con- 
sidered, and  do  not  deem  them  of  sufficient  importance  to  merit 
discussion.  That  there  are  some  slight  errors  may  be  admitted  ; 
but  they  are  not  of  such  character  that  they  could  have  prejudiced 
appellant  before  the  jury,  under  the  facts  proved. 

The  judgment  of  the  Appellate  Court  is  correct,  and  should  be 
affirmed. 
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THE    NORTH    CHICAGO    STREET    RAILROAD 
COMPANY  V.  WRIXON,  AOM'R.  (0 

Supreme  Courts  lUituns^  June^  i^94- 

[Reported  in  i  $o  III.  532.  ] 

FAILURE  OF  APPELLANT  TO  PRESENT  REFUSED  INSTRUC- 
TIONSTO  APPELLATE  COURT  PREVENTS  HIM  FROM  RAISING 
POINT  IN  SUPREME  COURT.— On  an  appeal  to  the  Appellate  Court 
an  appellant  who  fails  to  give  in  his  abstract  the  refused  instructions  and 
states  in  his  brief  that  no  point  is  raised  as  to  them,  thereby  waives  his 
right  on  appeal  to  the  Supreme  Court  to  assign  for  error  the  refusal  of  the 
instructions  by  the  trial  court. 

ENTRY  OF  JUDGMENT  AFTER  REMITTING  PART  OF  VERDICT 
AFTER  JUDGMENT  OF  REVERSAL  SET  ASIDE,  PROPER.— 
Where,  after  an  order  of  reversal  by  the  Appellate  Court,  the  plaintiff  on 
motion  had  the  judgment  of  reversal  set  aside,  and  entered  a  remittitur 
of  a  part  of  the  amount  of  the  verdict,  and  the  Appellate  Court  entered 
judgment  for  the  balance  of  the  amount,  no  error  was  committed, 
although  the  action  was  for  unliquidated  damages  for  a  tort. 

Appeal  from  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  County. 
The  points  raised  on  appeal  appear  in  the  opinion. 

Egbert  J amiesox  and  Ed.mund  Furthmax,  for  appellant. 

Arnold  Heap  and  Rosenthal  &  Hirschl.  for  appellee. 

Shope,  J. — ^This  was  an  action  by  appellee,  administrator  of 
the  estate  of  William  P.  Wrixon,  deceased,  against  appellant  to 
recover  for  the  use  of  next  of  kin  damages  for  personal  injuries 
to  said  William  P.  Wrixon,  alleged  to  have  been  caused  by  the 
negligence  of  appellant,  and  which  resulted  in  his  death.  A  trial 
by  jury  in  the  Circuit  Court  resulted  in  a  verdict  for  $5,000. 
Motion  for  new  trial  was  overruled,  and  judgment  rendered  for 
that  amount  On  appeal  to  the  Appellate  Court,  a  remittitur  of 
$2,500  was  entered  by  the  plaintiff,  and  the  judgment  affirmed 
for  the  residue  of  $2,500.  The  railway  company  brings  the  case 
to  this  court  and  urges  two  grounds  for  reversal  of  the  judgment 
of  the  Appellate  Court :  First,  "  The  trial  court  erred  in  refusing 
each    and   every  of  the   instructions    by  it   refused,   asked   by 

I.  Affirming  51  lU.   App.  307,   2  Cited  in  Penn.  Coal  Co.  v.  Kelly, 

Am.  Neg.  Cas.  $28.  156  lU.  9,  17. 
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defendant"  Second,  "The  Appellate  Court  erred  in  entering  the 
remittitur  and  affirming  the  judgment  of  the  trial  court." 

The  instructions  which  it  is  urged  the  court  erred  in  refusing 
are  numbered  by  counsel  in  their  brief  as  i,  2  and  3.  We  are 
not  called  upon  to  determine  whether  error  intervened  in  the 
refusal  of  these  instructions  or  not,  but  it  may  be  said  that  the 
fact  of  negligence  on  the  part  of  the  defendant,  and  whether  the 
plaintiff's  intestate  exercised  such  reasonable  care  and  caution  for 
his  own  safety  as  are  usually  exercised  by  children  of  the  same 
age  and  degree  of  intelligence  was  submitted  to  the  jury  by 
proper  instructions.  City  of  Chicago  ik  Keefe,  1 14  111.  222 ; 
Chicago  City  R'y  Co.  v.  Wilcox,  138  Id.  370.  These  questions 
of  fact  are  settled  adversely  to  appellant  by  the  judgment  of  the 
Appellate  Court,  and  are  not  here  open  to  review. 

A  sufficient  answer  to  the  alleged  error,  that  the  court  erred  in 
refusing  the  instructions  numbered  i,  2  and  3,  is  that  appellant 
has  waived  its  right  to  insist  upon  that  error,  if  error  it  was.  In 
the  abstract  filed  in  the  Appellate  Court,  and  which  has  been  filed 
by  appellee  in  this  court,  the  refused  instructions  were  not 
abstracted,  and  thereby  brought  to  the  attention  of  that  court. 
In  the  brief  of  appellant  filed  in  that  court  the  points  urged  for 
reversal  are:  "  First,  the  verdict  in  this  case  is  contrary  to  law; 
second,  the  verdict  in  this  case  is  contrary  to  the  evidence ;  third, 
the  verdict  in  this  case  was  excessive."  Each  of  these  points, 
and  none  other,  was  urged  as  properly  raised  upon  the  motion  for 
new  trial  in  the  trial  court,  and  it  is  expressly  stated  by  counsel 
in  their  brief  that  "  no  point  is  raised  on  the  giving  or  refusal  of 
instructions."  Our  attention,  and  that  of  counsel  for  appellant, 
is  directly  called  to  these  facts,  and  that  the  brief  and  abstract  of 
appellant  in  the  Appellate  Court  have  been  here  filed  by  the  brief 
of  appellee,  and  no  question  is  made  as  to  the  accuracy  of  these 
statements,  nor  is  it  pretended  that  any  other  abstract  or  brief 
was  filed  by  appellant  in  the  Appellate  Court.  Nor  does  it 
appear  that  the  question  arising  upon  these  instructions  was  con- 
sidered by  that  court.  We  are  justified,  therefore,  in  assuming 
it  to  be  admitted  that  in  the  Appellate  Court  appellant  abandoned 
any  assignments  of  error  upon  refusal  of  the  court  to  give  instruc- 
tions asked  by  it.  That  being  so,  appellant  is  in  no  condition  to 
insist  upon  the  error  here.     A  party  cannot  take  the  judgment  of 
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that  court  upon  a  question  of  fact  merely,  and  waive  questions  of 
law  arising  upon  instructions,  and,  when  beaten  upon  the  fact, 
insist  in  this  court  upon  error  of  law  which  was  withdrawn  from 
the  consideration  of  that  court.  To  permit  such  practice  would 
be  unfair  to  the  Appellate  Court,  would  entail  unnecessary  expense 
upon  the  parties  litigant,  and  incumber  the  dockets  of  the  courts 
with  unnecessary  litigation. 

The  only  question  raised  by  counsel  properly  before  us  is, 
whether  the  Appellate  Court  erred  in  entering  a  remittitur  at  the 
instance  of  the  plaintiff  below.  Upon  consideration  of  the  case, 
that  court  entered  judgment  January  ii,  1894,  reversing  and 
remanding  the  cause.  On  January  15,  1894,  being  one  of  the  days 
of  the  same  term  of  that  court,  appellee  moved  that  the  order  of 
reversal  and  remandment  theretofore  entered  be  set  aside,  and  at 
the  same  time  filed  a  remittitur  of  $2,500  of  the  judgment. 
Thereupon  the  court  set  aside  and  vacated  its  former  order  and 
judgment,  and  entered  a  judgment  affirming  that  of  the  court 
below  for  the  sum  of  $2,500,  and  rendered  judgment  for  said 
amount  in  favor  of  appellee  and  against  appellant,  and  for  costs,  etc. 

It  is  insisted  that  in  actions  where  the  recovery  is  of  unliqui- 
dated damages,  a  remittitur  may  not  be  entered,  and  the  error 
existing  in  the  verdict  and  judgment,  because  it  is  excessive, 
thereby  cured.  The  difficulty  of  settlement  of  this  question  upon 
principle  is  fully  recognized,  but  we  are  committed  to  the  prac- 
tice of  allowing  remittitur  in  actions  ex  delicto,  both  in  the  trial 
and  Appellate  Courts,  to  such  sum  as  shall  to  the  court  seem  not 
excessive,  and  affirming  as  to  the  balance  of  the  judgment.  By 
section  81  of  the  Practice  Act  the  entry  of  remittitur  in  the  appel- 
late courts  is  authorized.  It  may  not  be  amiss  to  here  collate 
some  of  the  leading  cases  in  the  State  upon  the  question. 

Thomas  v.  Fischer,  71  111.  576,  was  an  action  on  the  case  for 
slander.  The  jury  returned  a  verdict  for  $1,600,  and,  on  motion 
for  new  trial,  plaintiff  remitted  one-half  and  judgment  was 
entered  on  the  verdict  for  the  balance — $800.  It  was  there 
insisted  that  by  the  remittitur  plaintiff  conceded  the  verdict  to  be 
unjust,  etc.,  and  that  the  defect  was  not  cured  thereby,  but  that 
the  error  could  be  corrected  only  by  submission  of  the  cause  to 
another  jury,  citing  in  support  of  this  view,  Thomas  v,  Wormack, 
13  Texas,    580,  Nudd    z/.   Wells,    11   Wis.  407,  and    Claflin    v. 


Carrier  of  Persons.  711 

Delaney,  38  N.  Y.  138,  and  as  particularly  sustaining  the  conten- 
tion, in  so  far  as  ''  that,  in  a  case  sounding  wholly  in  damages,  and 
where  the  damages  are  unliquidated,  the  court  cannot  order  a 
remittitur  as  the  alternative  for  a  new  trial.'*  But  it  was  there 
said:  "  That  a  party  himself  may  remit  in  such  cases  is  a  practice 
so  interwoven  with  our  jurisprudence,  we  are  unwilling  to  disturb 
it  The  rule  is,  in  our  practice,  where  a  jury  has  passed  upon  a 
<luestion  of  unliquidated  damages,  though  the  court  below  may 
have  no  right  to  direct  the  plaintiff  to  remit,  or  a  new  trial  shall 
i)e  had,  yet  if  the  plaintiff  himself,  on  a  motion  for  a  new  trial  being 
made,  voluntarily  remits  part  of  the  damages,  the  verdict  must 
stand  for  the  balance — ^and  this,  for  the  reason  that  it  is  necessary 
an  end  should  be  put  to  litigation,  and  actions  for  vindictive  dam- 
-a^ges  not  be  encouraged." 

111.  Cent.  R.R.  Co.  v.  Ebert,  74  111.  399,  was  an  action  to 
recover  damages  for  injuries  sustained  by  plaintiff  in  a  collision 
on  defendant's  road.  Verdict  was  returned  for  $10,000  and,  on 
motion  for  a  new  trial,  plaintiff,  by  his  attorney,  remitted  $6,000 
•of  the  finding,  and  the  court  entered  judgment  for  the  balance — 
$4,000;  and  the  learned  Justice  Breese,  who  delivered  the  opinion 
of  the  court  in  the  preceding  case,  while  criticising  the  rule  which 
has  obtained  in  such  cases,  again  declared  the  practice  to  be  too 
firmly  established  to  be  displaced,  and  the  judgment  was  affirmed. 

Loewenthal  v.  Streng,  90  111.  74,  was  an  action  on  the  case  for 
malicious  prosecution,  and  a  verdict  was  returned  for  plaintiff  for 
$10,000  Motion  for  new  trial  was  made  and  overruled,  where- 
upon the  plaintiff  entered  remittitur  of  $4,000  and  judgment  was 
rendered  for  $6,000.  The  court,  by  Justice  Walker,  regarding 
the  verdict  as  "outrageously  excessive,"  said:  "  It  could  only  have 
been  induced  by  prejudice,  passion  or  total  misconception  of  the 
<:ase;  and  when  it  is  so  flagrantly  excessive  as  to  be  only  accounted 
for  on  the  ground  of  prejudice,  passion  or  misconception,  the 
remittitur  does  not  remove  the  prejudice,  passion  or  misconcep- 
tion." The  court,  however,  does  not  there  reverse  the  judgment 
on  this  ground,  but  on  the  ground  that  they  still  regard  it,  not- 
withstanding the  remittitur  of  $4,000,  "as  grossly  excessive." 

Albin  V,  Kinney,  96  111.  214,  was  an  action  on  the  case  against 
a  physician  for  alleged  malpractice  in  his  treatment  of  the  plain- 
tiff.    By  leave  of  the  court,  plaintiff  entered  a  remittitur  of  part 


712  AMERICAN  NEGLIGENCE  CASES. 

of  the  verdict  and  judgment  was  rendered  for  the  residue,  and  it 
was  there  said :  "  The  practice  of  permitting  a  remittitur  of  a  por- 
tion of  the  verdict  found,  even  in  actions  sounding  in  damages,  is 
so  well  settled  that  the  point  made  against  the  judgment  in  this 
case,  on  account  of  the  remittitur  entered,  need  not  be  discussed 
as  a  new  question.  The  rule  is  uniform,  that  when  there  is  a 
motion  for  a  new  trial  on  the  ground  of  excessive  damages,  plain- 
tiff may,  if  he  chooses,  remit  a  portion  of  the  verdict  to  obviate 
the  objection.  The  court  cannot  compel  a  plaintiff  to  remit  any 
portion  of  his  verdict,  but  he  may  have  his  election  to  do  so,  or 
stand  the  chances  of  another  verdict." 

Union  Rolling  Mill  v.  Gillen,  lOO  111.  52,  was  an  action  for 
injuries  sustained  by  the  plaintiff  by  reason  of  the  negligence  of 
the  defendant  The  jury  found  a  verdict  for  plaintiff  for  $5,000. 
A  remittitur  having  been  entered  by  plaintiff  of  $2,000,  the  court 
rendered  judgment  upon  the  verdict  for  $3,000.  It  was  con- 
tended in  this  court  that  entry  of  judgment  upon  the  verdict  was 
erroneous — that  while  the  practice  might  be  proper  to  allow  remit- 
titur in  actions  ex  contractu,  it  was  otherwise  in  actions  ex  delicto, 
and  that  in  such  latter  cases,  if  the  jury  was  unfair  in  assessing^ 
the  damages,  it  should  be.  taken  for  granted  that  the  jury  was  also 
unfair  in  deciding  upon  the  issue.  The  court  there  held  the  prac- 
tice  to  be  established  of  allowing  remittitur  in  actions  ex  delicto  as 
well  as  ex  contractu,  citing  cases  supra. 

In  Libby  et  al.  v.  Scherman,  146  111.  554,  which  was  an  action 
for  personal  injury  caused  by  the  negligence  of  the  defendant,  the 
court  held  the  rule  to  be  so  firmly  settled  in  its  application  to  such 
cases  as  to  be  beyond  question. 

The  practice  of  allowing  entry  of  remittitur  in  the  Appellate 
Court  was  expressly  sanctioned  in  C.  B.  &  Q.  R.R.  Co.  v.  Dickson^ 
88  111.  431.  That  was  an  action  to  recover  damages  for  personal 
injury  inflicted  by  the  negligence  of  the  defendant  railroad  com- 
pany. A  judgment  had  been  rendered  for  $6,500,  which  was 
complained  of  as  excessive.  After  appeal  to  this  court  a  remit- 
titur of  $2,500  was  entered,  and  the  judgment  for  the  amount  of 
$4,000,  being  the  amount  of  the  judgment  less  remittitur,  was 
affirmed. 

Without  continuing  the  citation  of  cases,  enough  have  been 
given  to  show  the  practice  in  this  State;    and  while  in  some  of 
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them  the  rule  has  been  strongly  criticised,  it  has  been  adhered  to, 
and  has  become  the  uniform  practice  in  all  the  courts  of  the  State, 
and  ought  not  now  to  be  changed. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

THE    NORTH     CHICAGO    STREET    RAILROAD 

COMPANY  V.  ELDRIDGE.  (0 

Supreme  Courts   Illinois^  -^^y^   1894. 

[Reported  in  151  111.  542.] 

PASSENGER  INJURED  WHILE  ALIGHTING  FROM  STREET  CAR 
AT  A  PLACE  OTHER  THAN  USUAL  NOT  BARRED  FROM  RE- 
COVERY BY  THAT  FACT.— Where  it  appeared  that  a  passenger  in 
attempting  to  alight  from  a  street  car  that  came  to  a  stop  to  allow  another 
car  to  cross  in  front,  was  injured  by  her  dress  catching  in  a  bolt  that 
projected  above  the  floor  of  the  car,  the  fact  that  the  usual  place  of 
alighting  was  on  the  other  side  of  the  cross  street  would  not  alone  justify 
the  jury  in  finding  her  guilty  of  such  negligence  as  would  bar  a  recovery, 
unless  that  fact  was  the  pro)dmate  cause  of  the  injury. 

INSTRUCTION  AS  TO  CARE  EXERCISED  BY  PLAINTIFF.— A 
refusal  to  instruct  that  if  the  plaintiff  might  have  discovered  the  bolt  by 
the  exercise  of  ordinary  care,  then  her  catching  her  dress  on  the  bolt  was 
negligence  per  se,  was  proper. 

Also  a  refusal  to  instruct  that  if  the  injury  was  due  to  plaint  ff's  haste 
in  alighting  she  was  guilty  of  negligence  per  se,  was  proper. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
County.     The  facts  appear  in  the  opinion. 

William  B.  Keep,  for  appellant. 

John  F.  Waters,  for  appellee. 

Bailey^  J. — ^This  was  an  action  on  the  case  brought  by  Lizzie 
E.  Eldridge  against  the  North  Chicago  Street  Railroad  Company, 
to  recover  damages  for  a  personal  injury  received  by  the  plaintiff 
while  attempting  to  alight  from  one  of  the  defendant's  cars.  The 
negligence  charged  in  the  declaration  consisted  of  the  defendant's 
carelessly  and  negligently  using,  for  the  transportation  of  its  pas- 
sengers, a  car  so  unfinished  and  incompleted,  and  in  such  bad  and 

I.  Affirming  51    111.    430,  2  Am.      59  111.   App.   463,  2  Am.  Neg.  Cas. 
Neg.  Cas.  532.  539;  Bradley  z/.  SaUler,  156  111.  603, 

Cited  in  I.  C.  R.  Co.  v.  O'Connell,      607. 
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unfinished  condition  that,  by  reason  thereof,  the  plaintiff's  clothes 
were  caught  on  the  car  while  she  was  alighting  therefrom,  where- 
by she  was  thrown  down  from  and  off  the  car,  to  and  upon  the 
ground,  and  thereby  received  the  injuries  complained  of. 

The  trial,  which  was  had  upon  a  plea  of  not  guilty,  resulted  in 
a  verdict  finding  the  defendant  guilty  and  assessing  the  plaintiff's 
damages  at  $13,500.  While  the  defendant's  motion  for  a  new 
trial  was  pending,  the  plaintiff  remitted  $3,500  from  her  damages, 
and  the  court  thereupon  denied  the  motion,  and  rendered  judg- 
ment in  favor  of  the  plaintiff  for  $10,000  and  costs.  On  appeal 
to  the  Appellate  Court  that  judgment  was  affirmed,  and  this 
appeal  is  from  the  judgment  of  affirmance. 

The  evidence  tends  to  show  that  the  plaintiff,  at  the  time  of 
her  injury,  was  a  passenger  on  one  of  the  defendant's  cable  cars 
running  south  on  North  Clark  street  The  car  was  an  open  one, 
with  the  seats  running  across  it,  and  was  entered  and  alighted 
from  by  means  of  a  foot-board  suspended  upon  iron  bolts,  and 
running  the  entire  length  of  the  car.  •  The  plaintiff  was  riding  on 
the  westerly  track,  and  the  car  had  stopped  just  north  of  Division 
street  to  allow  a  Lincoln  avenue  car  to  pass  in  front  of  it  As  the 
car  stopped,  the  plaintiff,  who  was  desirous  of  taking  a  State  street 
horse  car,  which  was  standing  near,  and  for  which  the  conductor 
had  given  her  a  transfer,  attempted  to  alight  from  the  easterly 
side  of  the  car,  so  as  to  pass  over  the  easterly  cable  track  to  the 
State  street  car.  It  appears  that  a  north-bound  cable  train  was 
approaching  from  the  south  on  the  easterly  track,  and  was  at  the 
time  within  a  short  distance.  The  plaintiff,  in  getting  off  the  car, 
was  compelled  to  pass  in  front  of  another  passenger  who  was 
sitting  at  the  easterly  end  of  the  same  seat,  and  as  she  was 
stepping  down  from  the  car,  as  the  evidence  tends  to  show,  the 
bottom  of  her  dress  caught  on  the  head  of  a  bolt  which  was  pro- 
jecting some  distance  above  the  floor  of  the  car,  whereby  she  was 
held  fast,  but  as  her  dress  was  torn  from  its  fastening  she  was 
thrown  forward,  and  after  taking  three  or  four  steps,  sufficient  to 
carry  her  across  the  space  between  the  tracks  and  the  easterly 
track,  she  was  thrown  heavily  to  the  ground,  and  received  the 
injuries  complained  of. 

The  facts  being  conclusively  settled  by  the  judgment  of  the 
Appellate  Court,  we  must  assume  that  the  verdict  of  the  jury  is 
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the  proper  result  of  the  evidence.  The  question  of  the  defend- 
ant's negligence  as  charged,  or  of  contributory  negligence  on  the 
part  of  the  plaintiff,  is  not  open  for  consideration  here,  as  both  of 
those  are  conclusively  settled  in  the  plaintiff's  favor.  Nor  is  the 
contention  that  the  damages  recovered  by  the  plaintiff  are  exces- 
sive one  which  can  be  properly  addressed  to  this  court,  as  that 
necessarily  involves  questions  of  fact  which  the  statute  has  with- 
-drawn  from  our  appellate  jurisdiction.  The  only  questions  raised 
by  counsel  in  his  brief  which  are  open  for  consideration  here, 
therefore,  are  those  which  relate  to  the  rulings  of  the  court  in  the 
instructions  to  the  jury. 

Complaint  is  made  of  the  first  instruction  given  at  the  instance 
of  the  plaintiff,  which  was  as  follows: 

"  I .  Although  you  may  believe  that  the  plaintiff  got  off  from 
the  car  at  the  north  side  of  Division  street,  when  the  usual  place 
for  alighting  was  on  the  south  side  of  Division  street,  that  fact 
alone  would  not  justify  you  in  finding  her  guilty  of  such  negli- 
gence as  would  bar  a  recovery  in  the  case,  unless  you  believe  and 
find  that  it  was  the  proximate  cause  of  the  injury." 

We  are  unable  to  discover  any  error  in  the  legal  proposition 
embodied  in  this  instruction.  It  is  true,  as  has  already  been 
noticed,  that  the  car  on  which  the  plaintiff  was  riding  was  stopped 
just  north  of  Division  street,  for  the  purpose  of  allowing  a  Lin- 
coln avenue  car  to  cross  the  tracks  in  front  of  it,  and  that  the 
plaintiff,  instead  of  waiting  until  her  car  reached  the  south  side  of 
Division  street  and  stopped  at  the  usual  place  for  discharging 
passengers  from  cars  going  south,  attempted  to  alight  at  the  place 
where  the  car  first  stopped.  As  the  car  was  standing  still,  and 
was  likely  to  remain  so  for  a  sufficient  time  for  her  to  get  off  in 
safety,  it  was,  so  far  as  we  can  see,  entirely  consistent  with  the 
exercise  of  reasonable  care  on  her  part,  for  her  to  attempt  to 
alight  at  that  place.  We  are  unable  to  see  that  her  doing  so  was 
likely  to  be  attended  with  any  greater  danger  than  would  her 
attempting  to  leave  the  car  at  the  usual  stopping  place  on  the 
other  side  of  Division  street.  It  was,  therefore,  entirely  proper 
ior  the  court  to  instruct  the  jury,  that  her  conduct  in  that  respect 
would  not,  of  itself,  justify  a  finding  that  she  was  guilty  of  such 
negligence  as  would  bar  her  recovery,  unless  the  evidence  showed 
that  it  was  the  proximate  cause  of  her  injury. 
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But  it  is  suggested  that  the  jury  may  have  been  misled  by  the 
instruction  into  supposing  that  the  defendant  relied  for  its  defense 
solely  upon  the  negligence  of  the  plaintiff  in  getting  off  on  the 
north  side  of  Division  street  instead  of  waiting  until  her  car 
reached  the  usual  stopping  place.  We  are  unable  to  see  how  the 
instruction  could  have  had  that  effect  upon  the  minds  of  the  jury, 
especially  in  view  of  the  fact  that,  by  other  instructions  given  at 
the  instance  of  the  defendant,  their  attention  was  specifically  called 
to  each  of  the  several  defenses  relied  upon  by  the  defendant  It 
is  admitted  that  the  defendant's  counsel  insisted  at  the  trial  that 
the  plaintiff's  alighting  north  of  Division  street  was,  under  the 
circumstances  proved,  an  act  of  negligence,  and  in  view  of  that 
contention,  it  was  proper  for  the  plaintiff  to  ask  and  for  the  court 
to  give  an  instruction  on  that  point. 

Exception  was  also  taken  by  the  defendant  to  the  refusal  by  the 
court  to  give  to  the  jury  its  fifth,  eighth,  twelfth,  thirteenth  and 
nineteenth  instructions.     Those  instructions  were  as  follows : 

"  5.  The  jury  are  instructed,  as  a  matter  of  law,  that  the  burden 
of  proof  in  this  case  is  upon  the  plaintiff,  and  if  you  believe  from 
the  evidence  in  this  case  that  the  negligence  of  the  plaintiff  and 
defendant  was  equal,  or  nearly  so,  in  such  case,  your  verdict  should 
be  for  the  defendant. 

"  8.  The  jury  are  instructed,  as  a  matter  of  law,  that  the  mere 
omission  on  the  part  of  the  defendant  to  perform  any  duty 
which  it  ought  to  perform,  is  not,  of  itself,  sufficient  to  render  the 
defendant  liable. 

"  12.  The  court  instructs  the  jury,  as  a  matter  of  law,  that  if 
the  plaintiff  knew,  or  might  by  the  exercise  of  ordinary  care  have 
discovered  the  bolt  in  question,  and  the  danger,  if  any,  of  such 
bolt,  then  your  verdict  must  be  for  the  defendant,  even  though 
vou  should  believe  that  plaintiff  fell  by  reason  of  her  catching  her 
dress  on  such  bolt. 

**  13.  The  jury  are  instructed,  as  a  matter  of  law,  that  if  you 
believe  from  the  evidence  in  this  case  that  the  plaintiff's  fall  and 
injury  were  due  to  her  haste  in  endeavoring  to  get  off  the  car 
on  which  she  was  riding  and  across  defendant's  north-bound  track 
ahead  of  the  north-bound  car,  then  the  plaintiff  herself  was  guilty 
of  negligence,  and  cannot  recover. 
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**  19.  The  jury  are  instructed,  as  a  matter  of  law,  that  if  you 
believe  from  the  evidence  that  the  plaintiff  got  off  of  defendant's 
car  at  an  improper  place,  or  in  an  improper  manner,  and  if  you 
further  believe  that  such  action  on  the  part  of  the  plaintiff  was  a 
want  of  ordinary  care,  which  contributed  to  the  injuries  com- 
plained of,  then  your  verdict  must  be  for  the  defendant.** 

The  proposition  embodied  in  the  fifth  instruction  doubtless  finds 
support  in  some  of  the  earlier  decisions  of  this  court  involving 
what  was  known  as  the  doctrine  of  comparative  neligence,  but 
by  more  recent  decisions  that  doctrine  has  been  greatly  modified, 
if  not  wholly  repudiated.  The  rule  to  which  the  court  is  now 
committed  by  repeated  decisions  is,  that  a  plaintiff,  before  he  can 
recover  on  the  ground  of  mere  negligence,  must  show  that  the 
injury  of  which  he  complains  was  caused  by  the  negligence  of  the 
defendant,  and  that  he,  himself,  at  the  time,  was  in  the  exercise 
of  ordinary  care.  Where  the  party  injured,  at  the  time  of  the 
injury,  is  in  the  exercise  of  ordinary  care,  no  contributory  negli- 
gence is  legally  attributable  to  him,  although  he  may  not  have 
been  in  the  exercise  of  the  highest  degree  of  care. 

In  this  case,  in  an  instruction  given  by  the  court  on  his  own 
motion,  it  was  held,  in  substance,  that  if  the  defendant  was  shown 
to  have  been  guilty  of  negligence,  and  that  such  negligence 
caused  the  injury  to  the  plaintiff  complained  of,  and  if  it  was  also 
shown  that  the  plaintiff  was  not  guilty  of  any  negligence  con- 
tributing to  her  injury,  the  verdict  of  the  jury  should  be  for  the 
plaintiff,  and  in  one  of  the  instructions  given  at  the  instance  of 
the  defendant,  it  was  held  that  if  the  plaintiff  had  failed  to  prove 
that  at  the  time  of  the  injury  she  was  in  the  exercise  of  ordi- 
nary care  and  prudence  she  could  not  recover.  In  these  instruc- 
tions the  law  applicable  to  the  question  of  negligence  of  both 
plaintiff  and  defendant  was  laid  down  with  substantial  accuracy 
and  with  sufficient  fullness.  The  fifth  instruction  was  properly 
refused. 

The  eighth  instruction  was  a  mere  abstract  proposition,  and  for 
that  reason  there  was  no  error  in  refusing  it.  Furthermore, 
whether  the  mere  omission  on  the  part  of  the  defendant  to  per- 
form a  duty  which  it  ought  to  perform  would  render  the  defend- 
ant liable  must  depend  upon  the  consequences  of  such  omission. 
If  it  was  shown  to  have  resulted  in  injury  to  the  plaintiff  the 
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court  could  not  say,  as  a  matter  of  law,  that  it,  of  itself,  did  not^ 
involve  the  defendant  in  liability  to  the  plaintiff. 

The  twelfth  instruction  held,  in  effect,  that  if  the  plaintiff  knew, 
or  by  the  exercise  of.  ordinary  care  might  have  discovered  the 
bolt  in  question,  then  her  catching  her  dress  on  the  bolt  was  neg- 
ligence per  se^  and  must  be  so  declared,  as  a  matter  of  law.  This- 
v^-as  clearly  erroneous.  N^ligence,  in  all  cases  of  this  character, 
is  a  mere  question  of  fact,  or,  at  most,  a  mixed  question  of  lai^ 
and  fact,  and  whether  the  party  is  n^ligent  in  the  particular 
instance  must  be  found  by  the  jury,  and  not  declared  by  the 
court  Doubtless  the  fact,  if  it  were  a  fact,  that  the  plaintiflT 
knew,  or  by  the  exercise  of  ordinary  care  might  have  discovered 
the  bolt  upon  which  she  caught  her  dress,  would  be  evidence  tend- 
ing to  prove  negligence,  but  it  cannot  be  pronounced  negligence 
as  a  conclusion  of  law. 

Substantially  the  same  criticism  may  be  made  upon  the  thir- 
teenth instruction.  That  instruction  held,  that  if  the  plaintiff's- 
fall  and  injury  were  due  to  her  haste  in  endeavoring  to  alight, 
from  the  car  on  which  she  was  riding,  and  to  cross  the  defendant's 
north-bound  track  ahead  of  the  north-bound  car,  then  she  was,  as- 
a  legal  conclusion,  guilty  of  negligence.  Doubtless  the  facts  con- 
tained in  the  hypothesis  of  this  instruction,  if  proved,  constituted 
evidence  tending  to  show  contributory  negligence,  but  they  can 
not  be  pronounced  negligence  per  se. 

There  is  no  substantial  objection,  so  far  as  we  can  see,  to  the 
nineteenth  refused  instruction,  and,  in  our  opinion,  it  might  prop- 
erly have  been  given.  But  as  the  jury  had  already  been  instructed^ 
at  the  instance  of  the  defendant,  that  if  the  plaintiff  had  failed 
to  prove,  by  a  preponderance  of  the  evidence,  that  she  was  exer- 
cising ordinary  care  and  prudence,  she  could  not  recover,  the 
defendant  could  not  have  been  materially  prejudiced  by  the 
refusal  to  give  this  instruction,  which  held  that,  if  she  was  guilty 
of  a  want  of  ordinary  care  in  the  particular  of  getting  off  the 
car  at  an  improper  place,  or  in  an  improper  manner,  she  could 
not  recover.  An  instruction  that  if  the  plaintiff  failed  to  exercise 
ordinary  care  in  any  respect  she  could  not  recover,  manifestly 
included  the  proposition  that  if  she  was  guilty  of  a  want  of  ordi- 
nary care  in  these  particulars,  she  could  not  recover.  The  giving" 
of  an  instruction  containing  the  latter  proposition  would  have 
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added  no  force  to  the  charge  of  the  court  to  the  jury,  and  would 
have  given  the  jury  no  additional  light  as  to  the  law  of  the  case. 
We  are  able  to  find  no  material  error  in  the  record,  and   the 
judgment  of  the  Appellate  Court  will  be  affirmed. 

THE  CHICAGO  &  ALTON  RAILROAD  COMPANY 

V.  BYRUM.  (0 

Supreme  Courts  IllinaiSy  October ^   1894. 

[Reported  in  153  111.  131.] 

PASSENGER  ALIGHTING  FROM  MOVING  TRAIN  AT  STATION 
MAY  RECOVER  FOR  INJURY.— A  passenger  who,  when  the  station 
was  announced,  got  out  of  her  seat  and  moved  towards  the  car  door,  but 
was  impeded  by  others  coming  in,  and  when  she  reached  the  platform 
found  the  train  had  started,  but  was  moving  so  slowly  that  she  thought  she 
could  alight  in  safety,  and  in  attempting  to  alight  was  injured,  the 
railroad  company  was  liable. 

RAILWAY  COMPANY  FAILING  TO  STOP  TRAIN  REASONABLE 
TIME. — A  railway  company  that  fails  to  stop  its  train  a  reasonable  time 
to  allow  a  passenger  in  the  exercise  of  ordinary  care  and  diligence  to 
alight  with  safety,  is  liable  for  an  injury  to  the  passenger. 

INSTRUCTIONS. — The  modification  of  instructions  which  state  as  matter  of 
law,  that  alighting  from  a  moving  train  constitutes  negligence,  sq  as  to 
submit  the  question  to  the  jury  as  a  question  of  fact,  is  not  error. 

Appeal  from  the  Appellate  Court  for  the  Third  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Logan 
County.     The  facts  appear  in  the  opinion. 

Blinn  &  HOBLIT,  for  appellant,  cited:  Morrison  z/.  R'y  Co.,  56 
N.  Y.  307 ;  R.R.  Co.  v.  O'Connor,  1 19  111.  594 ;  Fernandes  z/.  R.R. 
Co.,  52  Cal.  45;  9  Am.  R'y  Rep.  352;  Gavett  v.  R.R.  Co.,  16 
Gray,  501;  Gramlich  v,  R.R.  Co.,  9  Phil.  78;  Grietz  v,  R.R.  Co., 
81  Pa.  St.  274;  R.R.  Co.  V.  Feller,  84  Id.  226;  R.R.  Co.  v, 
Toffey,  38  N.  J.  525;  Bonnell  v.  R.R.  Co.,  39  Id.  189;  R.R.  Co. 
V.  Righter,  42  Id.  180;  R.R.  Co.  v.  Pillsbury,  123  111.  20;  R.R. 
Co.  V.  Fisher,  31  111.  App.  36;  Meir  v.  Penn.  Co.,  64  Pa.  225. 

Beach  &  Hodnett,  for  appellee,  cited:  R.R.  Co.  v,  Bonifield, 
104  111.  223;  R.R.  Co.  V.  Haskins,  115  Id.  300;  R.R.  Co.  v. 
Trays,  33  111  App.  307;   Doss  v,  R.R.  Co.,  59   Mo.  27;   Wyatt  v. 

I.  Cited  in  Penn.  Coal  Co.  v.  KelJy,  156  111.  9,  17. 
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R.R,  Co.,  55  Id.  485;  R.R.  Co.  v.  Crunk,  119  Ind.  542;  Bucher 
V.  R.R.  Co.,  98  N.  Y.  128;  R'y  Co.  ik  Kilgore,  32  Pa.  SL  292; 
Waller  v,  Ky  Co.,  83  Mo.  608;  Nance  v,  R'y  Co.,  94  N.  C.  619; 
R'y  Co.  V,  McCurdy,  45  Ga,  288;  Filer  v.  R'y  Co.,  49  N.  Y.  47; 
R'y  Co.  V.  Smith,  59  Tex.  406;  2  Abbot  on  Corp.  598;  Lloyd 
V.  R'y  Co.,  53  Mo.  509;  Taber  v.  R'y  Co.,  71  N.  Y.  489;  2 
Wood  on  R'y  I-aw,  1129,  1130;  Thomp.  on  Carr.  226,  227; 
Beach  on  Contrib.  Neg.  157,  §  153;  2  Thomp.  on  Trials,  ^  1684; 
R'y  Co.  V.  Connor,  15  Lea,  258;  R'y  Co.  v.  Stacker,  86  Tenn.  343; 
R'y  Co.  V,  Colboume,  69  Md.  360. 

Baker,  J. — Appellee  brought  case  against  appellant  in  the 
Circuit  Court  of  Logan  County,  and  recovered  judgment  upon  a 
verdict  for  $3,000.  This  is  an  appeal  from  the  judgment  of  the 
Appellate  Court  for  the  Third  District  affirming  that  judgment. 

Appellant  was  declared  against  as  a  common  carrier  of  passen- 
gers for  reward.  The  declaration  alleged  damages  to  appellee, 
who  was  a  passenger  on  one  of  appellant's  trains  between  the 
villages  of  Broadwell  and  Elkhart,  in  consequence  of  injury  to 
her  person,  caused  by  the  negligence  of  appellant,  in  that,  upon 
the  arrival  of  appellant's  said  train  at  Elkhart,  and  while  appel- 
lee, in  the  exercise  of  due  care  and  caution,  was  about  to  alight 
therefrom,  appellant  carelessly  and  negligently  caused  said  train 
to  suddenly  and  violently  start  and  move  and  thereby  api>ellee 
was  thrown  with  g^eat  violence  from  said  train  to  the  platform ; 
that  said  train  was  not  stopped  at  Elkhart  a  sufficient  length  of 
time  to  allow  appellee  to  safely  alight  therefrom,  and  while  she, 
in  the  exercise  of  due  care  and  caution,  was  about  to  alight  from 
the  train,  appellant  carelessly  and  negligently  allowed  said  train 
to  be  started  and  moved,  causing  appellee  to  be  thrown  with  great 
force  and  violence  upon  the  platform;  and  that  appellee  was 
attempting  to  alight  from  said  train  as  fast  as  she  could  do  so 
after  the  train  stopped  at  Elkhart,  and  while  she  was  on  the  steps 
of  the  car  attempting  to  alight  upon  the  platform  of  the  depot, 
the  appellant,  through  its  agents  and  servants,  negligently  caused 
the  train  to  be  moved,  and  the  speed  of  the  train  was  suddenly 
and  greatly  accelerated,  by  means  whereof  appellee  was  thrown, 
without  any  fault  or  negligence  on  her  part,  violently  from  the 
steps  of  the  car  upon  the  platform,  her  right  arm  broken,  etc. 

The  facts  in  the  case  as  found  by  the  Appellate  Court,  and 
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which  we  are  forbidden  to  review,  are  briefly  as  follows :  That  on 
the  morning  of  October  28,  1890,  appellee  was  a  passenger  on 
appellant's  train,  returning  from  Broadwell  to  her  home  in  Elk- 
hart, where  the  train  arrived  shortly  after  daylight.  She  occu- 
pied a  seat  in  the  rear  or  north  end  of  the  chair  car,  which  was 
crowded.  When  the  brakeman  announced  the  station,  and  as  the 
train  slowed  up,  she  started  with  her  valise  in  hand  to  go  down 
the  car  and  out  by  the  forward  door,  but  was  somewhat  impeded 
by  others  coming  in.  The  train  stopped  but  a  short  time.  Ap- 
pellee got  out  upon  the  platform  of  the  car  as  soon  as  she  could, 
and  then  perceived  that  the  train  had  started,  but  was  moving  so 
slowly  that  she  thbught  she  could  step  off  without  danger.  When 
she  made  the  attempt  to  alight  the  train  had  moved  only  about 
two-thirds  the  length  of  the  car,  or  forty  feet.  In  stepping  off 
she  was  thrown  down  upon  the  platform  by  the  motion  of  the 
car,  her  right  arm  was  broken,  and  she  was  otherwise  bruised, 
cut  and  injured. 

Appellant's  first  objection,  that  there  is  a  variance  between  the 
proof  and  the  declaration,  is  not  well  taken.  The  objection  was 
not  interposed  to  the  admission  of  tfie  evidence  on  the  trial. 
Moreover,  it  was  not  among  the  ronsons  assigned,  in  writing,  in 
support  of  the  motion  for  a  new  t/ial.  The  objection,  in  order  to 
have  availed  appellant,  should  have  been  specifically  made  at  the 
time  the  testimony  was  offered  in  evidence.  Had  it  been  so  made, 
the  objection  could  have  been  obviated  by  amendment  of  the  dec- 
laration. St.  Clair  County  Benevolent  Society  v.  Fietsam,  97  111. 
474;  Ottawa,  Oswego  and  Fox  River  Valley  Railroad  Co.  v,  Mc- 
Math,  91  Id.  104. 

Appellant  contends  that  there  was  error  in  giving  instructions 
numbered  4  and  6,  in  behalf  of  appellee,  which  were  as  follows : 

4.  "  The  court  instructs  the  jury,  that  common  carriers  of  per- 
sons are  required  to  do  all  that  human  care,  vigilance  and  fore- 
sight can  reasonably  do,  consistently  with  the  character  and  mode 
of  conveyance  adopted  and  the  practicable  prosecution  of  the  busi- 
ness, to  prevent  accidents  to  passengers  riding  upon  their  trains 
or  alighting  therefrom." 

6.  **  It  is  the  duty  of  common  carriers  to  do  all  that  human 
care,  vigilance  and  foresight  can  reasonably  do,  under  the  circum- 
stances and  in  view  of  the  character  of  the  mode  of  conveyance 
Vol.  II. — sfi 
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adopted,  reasonably  to  guard  against  accidents  and  consequential 
injuries,  and  if  they  neglect  so  to  do  they  are  to  be  held  strictly 
responsible  for  all  consequences  which  flow  from  such  neglect; 
that  while  the  carrier  is  not  an  insurer  for  the  absolute  safety  of 
the  passenger,  it  does,  however,  in  legal  contemplation,  undertake 
to  exercise  the  highest  degree  of  care  to  secure  the  safety  of  the 
passenger,  and  is  responsible  for  the  slightest  neglect  resulting  in 
injury  to  the  passenger,  if  the  passenger  is,  at  the  time  of  the 
injury,  exercising  ordinary  care  for  his  or  her  safety ;  and  this 
care  applies  alike  to  the  safe  and  proper  construction  and  equip- 
ment of  the  road,  the  employment  of  skillful  and  prudent  oper- 
atives, and  the  faithful  performance  by  them  of  their  respective 
duties." 

These  instructions  stated  the  law  correctly,  and  were  properly 
given.  C.  B.  &  Q.  R.R.  Co.  v,  Mehlsack,  131  111.  61  ;  Chic.  & 
A.  R.R.  Co.  V.  Pillsbury,  123  Id.  9 ;  Keokuk  Northern  Line  Packet 
Co.  V.  True,  88  Id.  608 ;  Gal.  &  Chic.  Un.  R.R.  Co.  v.  Fay,  16  Id. 
558;  C.  B.  &  Q,  R.R.  Co.  V.  George,  19  Id.  510. 

Appellant  further  contends  that  the  trial  court  erred  in  modify- 
ing instructions  numbered  2,  5  and  7,  offered  in  its  behalf.  Said 
instructions,  as  asked,  together  with  the  modifications  which  were 
made  by  the  court  by  adding  the  clause  in  each  of  them  contained 
in  brackets,  were  as  follows : 

2.  "  You  are  further  instructed  that  it  was  the  duty  of  the 
plaintiff  to  promptly  leave  the  car  upon  the  arrival  of  the  train, 
and  as  soon  as  the  train  came  to  a  stand  at  Elkhart  (if  it  did  come 
to  a  stand)." 

5,  "The  court  furtlier  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  plaintiff  got  upon  the  cars  of  the  defend- 
ant at  Broadwell  to  be  carried  to  Elkhart  upon  the  line  of 
defendant's  road,  and  that  when  the  train  arrived  at  or  near 
Elkhart  the  brakeman  announced  the  station,  which  was  heard  by 
the  plaintiff  (and  that  the  train  stopped  a  reasonable  length  of 
time  to  allow  passengers  in  the  exercise  of  reasonable  care  and 
diligence  to  get  off  the  train),  and  if  the  jury  further  believe  from 
the  evidence  that  the  plaintiff,  becoming  bewildered,  or  from  any 
other  cause,  she  did  not  get  off  the  car  while  it  was  standing  at 
the  station  at  Elkhart,  but  remained  on  the  car  until  the  train 
was  again  in  motion,  then  it  was  the  duty  of  the  plaintiff  to  have 
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remained  on  the  car,  and  not  attempt  to  either  step  off  or  jump 
off  while  the  train  was  in  motion,  although  the  jury  may  further 
believe  from  the  evidence  that  while  the  train  was  in  motion 
plaintiff  attempted  to  get  off,  and  believed  at  the  time  that  she 
could  get  off  the  car  safely ;  and  if  you  further  believe  from  the 
evidence  that  in  this  she  was  mistaken,  and  that  in  getting  off 
the  cars  while  so  in  motion  the  plaintiff  was  injured,  the  company 
could  not  be  held  responsible  for  such  injury." 

7.  "  If  the  jury  believe,  from  the  evidence,  that  while  the 
plaintiff  was  riding  upon  the  cars  of  the  defendant  from  Broad- 
well  to  Elkhart,  and  that  when  the  train  arrived  at  Elkhart  (it 
stopped  a  reasonable  length  of  time  to  allow  passengers  exercis- 
ing care  and  diligence  to  get  off  the  train),  and  while  the  train 
was  standing  on  the  track  plaintiff  failed  or  was  prevented  from 
leaving  the  car,  from  any  cause,  until  the  train  had  started  for  the 
next  station,  and  while  the  train  was  in  motion,  then  it  was  the 
duty  of  the  plaintiff  to  have  remained  on  the  cars,  and  not  to 
attempt  to  get  off  while  the  train  was  in  motion  ;  and  if  the  jury 
believe,  from  the  evidence,  that  while  the  train  was  in  motion 
plaintiff  attempted  to  get  off,  and  was  mistaken  as  to  the  speed  of 
the  train,  which  she  thought  would  allow  her  to  get  off  the  cars  in 
safety;  and  if  the  jury  further  believe,  from  the  evidence,  that 
while  so  attempting  to  get  off  the  cars  plaintiff  was  thrown  upon 
the  platform  of  the  station  and  injured,  then  the  company  cannot 
be  held  responsible  for  an    injury  so  received." 

It  is  urged  that  the  fact  being  undisputed  that  appellee  know- 
ingly and  intentionally  alighted  from  a  moving  train,  was  such  con- 
tributory negligence  as  would  preclude  a  recovery,  and  that  the 
court  should,  as  it  was  asked  to  do  by  appellant,  have  told  the 
jury,  as  matter  of  law,  that  such  an  act  was  contributory  negli- 
gence ;  and  that  it  was  error  to  so  modify  the  instructions  offered 
as  to  make  the  question  of  contributory  negligence  depend  upon 
the  fact  whether  or  not  the  train  had  stopped  a  reasonable  length 
of  time  to  allow  passengers  exercising  reasonable  care  and  dili- 
gence to  get  off  the  train.  This  position  is  untenable.  Whether 
or  not  appellee  was  guilty  of  such  contributory  negligence  in 
alighting  from  a  moving  train  as  would  bar  a  recovery  was  a 
question  of  fact,  to  be  determined  by  the  jury  under  all  the 
attending  and  surrounding  circumstances.     Chic.  &  A.  R.R.  Co. 
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r.  Bonifield,  104  III  223;  IlL  Cent  R.R.  Co.  v,  Haskins,  115  Id. 
300;  Chic  &  East.  IlL  R-R.  Co.  v.  O'Connor,  119  Id.  586; 
Lake  Shore  &  Mich.  So.  R.R.  Co.  v.  Brown,  123  Id.  162.  The 
instructions,  as  asked,  were  therefore  improper.  The  modifi- 
cations made  by  the  court  did  not,  to  be  sure,  cure  the  defects  in 
them,  for  the  court  assumed  to  tell  the  jury,  as  matter  of  law, 
what  constituted  negligence,  instead  of  leaving  the  question  of 
negligence  to  the  jury  for  their  determination.  The  instructions 
in  either  form,  both  as  asked  and  as  modified  and  given,  were 
improper.  Still,  the  modifying  clause  in  each  of  them  stated  a 
correct  principle  of  law,  and  appellant's  cause  could  not  have  been 
injured  thereby,  for  it  was  the  duty  of  appellant  to  stop  its  train 
a  reasonable  length  of  time  at  Elkhart  to  allow  appellee,  in  the 
exercise  of  ordinary  care  and  diligence,  to  alight  therefrom  with 
safety,  and  if  appellant  failed  in  this  duty,  and  by  reason  thereof 
appellee  was  injured  while  in  the  exercise  of  ordinary  care  and 
caution,  appellant  Mirould  be  liable.  Toledo,  W.  &  W.  ^'y  Co.  v, 
Baddeley,  54  111.  19;  III.  Cent  R.R.  Co.  v.  Able,  59  Id.  113; 
McNulta  V,  Ensch,  1 34  Id.  46.  So,  even  as  modified  and  given 
to  the  jury,  the  instructions  stated  the  law  more  favorably  for 
appellant  than  it  was  entitled  to  have  it  given,  and  therefore  it 
has  no  cause  for  complaint 

We  find  no  reversible  error  in  the  record,  and  the  judgment  of 
the  Appellate  Court  will  be  affirmed. 
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V.  Drake  (IlL) 509 

Knees  Injured. 
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ACTION. 

by  married  woman  for  injuries 
arising  from  breach  of  con- 
tract correctly  brought  in  her 
name Conn.  266 

by  mother  for  death  of  son  not 
barred  by  action  by  father. . . 

Ga.  466 

ACT  OF  CONGRESS. 

intends  that  a  motion  for  a  new 
trial  for  insufficient  evidence 
must  rest  upon  an  agreed  case 

Dist  of  Col.  287 

AFFIDAVIT. 

will  not  be  received  to  impeach 

verdict-exception-statute 

Ark.  no 

ALABAMA. 

affidavit  will  not  be  received  to 
impeach  verdict  -  exception  - 
statute Ark. 


ALIGHTING. 

boy  of  six  invited  on  street  car 
by  conductor  and  ordered  to 
jump Ala. 

leaving  platform  of  a  moving 
car  incumbered  by  bundles  is 
negligence Ala. 

standing  on  car  in  motion  in  the 
dark  is  negligence-statute  of 
limitations Ala. 

person  with  bundles  stepping 
from  a  moving  car  on  the  con- 
ductor's statement  **  hurry,  we 
have  no  time,"  may  be  guilty 
of  contributory  negligence . . . 

Ala. 

stepping  from  moving  street  car 
with  a  keg  of  lead  is  negli- 
gence   Ala. 

stepping  from  a  slowly  moving 
car  not  stopped  long  enough 

Vol.  II.— 47 
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10 


18 


24 


ALlGHTlNG—CoHfinued. 

at  a  station  to  allow  passengers 
to  alight  is  not  contributory 
negligence Ala.     29 

calling  station  and  stopping  in  a 
cut  does  not  authorize  a  per- 
son unfamiliar  with  surround- 
ings to  attempt  to  leave  car. . 

Ala.     36 

mere  calling  name  of  station  not 

an  invitation  to  alight 

Eng.  rule.     41 

passenger  on  street  car  who  gives 
wrong  signal  to  stop  but  as  a 
coincidence  the  car  stops  and 
starts  suddenly  as  he  is  alight- 
ing- lability  considered-muni- 
cipal ordinance Ala.     43 

street  car  drawn  by  horses  start- 
ing suddenly  as  a  person  is  get- 
ting off  creates  liability  . .  Ala.     52 

where  street  car  is  started  before 
a  plaintiff  has  time  to  get  off 
the  defendant  is  liable. . .  Ala.     58 

calling  station  and  stopping  train 
may  be  an  invitation  to  alight 
and  where  train  stopped  at 
water  tank  it  depends  on 
surrounding  circumstances 
whether  plaintiff  is  negligent 
-falling  in  trestle Ala.     69 

where  a  person  rises  to  alight  it 
is  a  question  of  fact  whether 
the  train  stopped  long  enough 
-charge Ala.     73 

leaving  slowly  moving  street  car 
by  command  of  conductor  is 
not  negligence Ala.     78 

attempting  to  leave  a  street  car 
in  motion  and  against  defend- 
ant's rules  is  negligence . .  Ala.     84 

where  a  cripple  got  off  a  train 
and  in  reaching  for  his 
crutches  on  platform  the  train 
backed-defendant  held  liable. 

Ala.     85 
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ALlGHTrnG— Cimtinued. 

it  is  negligence  for  a  railroad  to 
stop  a  train  under  circum- 
stances to  lead  a  passenger  to 
infer  that  it  was  safe  to  alight. 

Eng.  rule,     87 

contributory  negligence  to  get 
off  a  train  in  motion Ala.     91 

jumping  from  a  moving  train  in 
the  dark,  though  advised  by 
defendant's  employee,  is  negli- 
gence   Ala.     92 

leaving  slowly  moving  train  at 
command  of  conductor  is  not 
per  se  negligence Ark.   1 10 

announcing  station  and  making 
temporary  stop  before  reach- 
ing it  and  not  warning  passen- 
gers to  keep  their  seats  may 
be  negligence Ark,  115 

jumping  from  freight  train  going 
ten  miles  an  hour,  though 
commanded  by  conductor,  is 
negligence Ark.  122 

woman  wich  a  valise  getting  off 
a  slowly  moving  train  not 
negligent  in  law Ark.  127 

getting  off  freight  train  in  mo- 
tion although  plaintiff  was  in- 
formed that  it  would  stop- 
liability  of  defendant Ark.  136 

getting  off  slowly  moving  train 
under  the  conductor's  instruc- 
tions may  not  be  negligence- 
charge  Ark.  139 

where  plaintiff  fell  on  an  improp- 
erly lighted  station  platform 
defendant  held  liable Ark.  144 

failure  to  stop  does  not  justify 
one  in  getting  off  moving  train 

Ark.  145 

person  boarding  train  to  assist 
a  passenger  and  injured  while 
alighting  cannot  recover  un- 
less notice  was  given  to  train- 
men   Ark.  148 

railroad  company  permitting 
person  to  enter  car  to  assist  a 
passenger  and  knowing  his 
purpose  is  bound  to  hold  train 
a  reasonable  time Ark.   148 


ALIGHTING— GwiAVf«^^. 

jumping  from    swiftly    moving  . 
train    is    contributory    negli- 
gence  Ark.  155 

it  is  not  negligence /^rj^  to  jump 
from  a  moving  train Ark.   155 

passenger  may  assume  that  he 
can  alight  in  safety  after  name 
of  station  is  called  and  train  is 
stopped Ark.  157 

railway  carriages  extending 
beyond    station    platform    is 

evidence  of  negligence 

Eng.  rule.  163 

passenger  alighting  from  street 
car  without  notifying  conduc- 
tor and  in  his  view  not  guilty 
of  negligence Cal.   164 

it  is  not  negligence  per  se  for  a 
passenger  to  alight  from  a  train 
on  the  side  furthest  from  the 
station  platform Cal.   1 76 

railway  company  not  liable  for  in- 
juries to  passenger  alighting 
from  cars  that  had  overshot  sta- 
tion platform Eng.  rule.   1 78 

passenger  jumping  from  a  train 
before  it  comes  to  a  stop  at  sta- 
tion cannot  recover  damages. 

Cal.   180 

passenger  carried  to  switching 
yard  and  injured  while  cross- 
ing track  by  engine-<ompany 
liable Cal.  185 

passenger  alighting  in  the  dark 
on  a  trestle  while  train  mo- 
mentarily stopping  is  guilty  of 
contributory  negligence . .  Cal.   191 

passenger  injured  while  alighting 
from  car  having  defective  step . 

Cal.  195 

prematurely  starting  car  while 
passen  ger  alighting Cal.  1 95 

train  stopping  at  station  and  then 
backing  while  passenger  alight- 
ing, contributory  negligence  is 
question  for  jury Cal.  196 

passenger  having  insufficient  time 
.  to  alight  and  directed  to  get 
off  at  next  station  and  Mralk 
back  not  proximate  cause  of 
injury  when  struck  by  train 
while  walking  back Cal.  201 


IkfDEX. 


739 


ALIG  HTING—  ConHnued. 

it  is  not  negligence  per  se  for  a 
passenger  to  jump  from  mov- 
ing train Cal.  207 

railway  company  not  stopping 
train  sufficient  time  to  aJlow 
passenger  to  alight  guilty  of 
negligence Cal.  207 

passenger  injured  while  alighting 
at  regular  station,  having  been 
told  by  conductor  that  he  al- 
ways stopped  there,  nonsuit 
improper Cal.  214 

it  is  the  duty  of  railroad  compa- 
ny to  afford  reasonable  time  for 
passengers  to  alight Cal.  214 

passenger  injured  while  alighting 
by  sudden  starting  of  train- 
burden  on  company Cal.  214 

^ilure  of  conductor  to  announce 
station  of  no  avail  as  evidence 
of  negligence  of  a  passenger 
who  attempts  to  alight Cal.  214 

train  stopping  short  distance  be- 
yond platform  and  starting 
without  warning  injuring  pas- 
senger while  alighting,  nonsuit 
improper Cal.  214 

railroad  company  bound  to  fur- 
nish safe  passage  from  train  to 
station  platform Colo.  226 

gross  negligence  to  run  train  on 
track  between  station  and  oth- 
er train  discharging  passen- 
gers and  if  passenger  is  killed 
company  liable Colo.  226 

passenger  crossing  track  from 
train  to  station  not  bound  to 
stop,  look  and  listen Colo.  226 

it  is  negligence  to  start  cable  car 
while  passenger  is  alighting. . 

Colo.  231 

a  passenger  stepping  from  cable 
car  that  is  traveling  eleven 
miles  an  hour  is  guilty  of  con- 
tributory negligence Colo.  23 1 

passenger  injured  by  electric 
shock  from  car  establishes /f7- 
ma  facie  case  of  negligence . . . 

Colo.  248 
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evidence  of  usual  length  of  time 
that  train  stopped  admissible  to 
prove  that  it  started  too  soon, 
causing  injury  to  passenger.. 

Conn.  266 

railroad  company  liable  for  injury 
to  boy  jumping  from  moving 
street  car  although  he  had  not 
paid  fare Conn.  277 

railroad  company  liable  for  in- 
jury to  boy  jumping  from  mov- 
ing street  car  notwithstanding 
printed  notice  in  car. .  .Conn.  277 

from  train  stopped  in  nighttime 
before  reaching  station  after 
announcement  of  station  and 

inquiry  of  fellow  passenger 

Dist.  of  Col.  287 

stepping  from  street  car  before  it 
stops  after  signaling  conduc- 
tor, contributory  negligence.. 

Dist.  of  Col.  296 

jumping  from  car  in  motion  not 
negligence  per  ^^ .  Dist  of  Col.  3 19 

passenger  instructed  by  employ- 
ees as  to  which  train  to  board 
and  by  conductor  that  it  was 
wrong  train  and  to  get  off,  non- 
suit improper. Dist.  of  Col  3ig 

duty  of  conductor  not  to  start  car 
until  passengers  who  desire 
have  alighted Dist.  of  Col.  334 

passenger  injured  by  sudden 
starting  of  crowded  street  car 
while  alighting.. Dist.  of  Col.  334 

from  moving  train  at  conductor's 
request  at  station  to  which  fare 
is  paid Ga.  348 

from  moving  train  though  started 
with  a  jerk  defeats  recovery. . 

Ga.  350 

getting  off  moving  train  at  point 
where  conductor  agreed  to  stop 
not  negligence Ga.  354 

from  car  and  falling  into  ditch 
renders  defendant  liable.. Ga.  358 

where  plaintiff  leaped  from  train 
going  at  15  miles  per  hour  on 
advice  of  conductor  held  ques- 
tion for  jury Ga.  368 


740 


AMERICAN  NEGLIGENCE  CASES. 


AUGWTWG— Continued. 

jumping  off  of  pay  car  at  com- 
mand of  paymaster-liability  of 
defendant Ga.  369 

one  on  train  in  search  of  wife  who 
steps  off  of  car  not  at  station 
and  falls  into  culvert  held  neg- 
ligent  Ga.  370 

where  freight  train  started  with 
a  jerk  and  threw  off  plaintiff 
no  negligence  can  be  predi- 
cated though  a  g^ard  chain 
was  absent Ga,  373 

railroad  selling  ticket  is  bound 
to  stop  at  station-plaintiff  get- 
ting off  moving  train  not  neg- 
ligent  Ga,  379 

starting  a  train  with  a  jerk  while 
passenger  is  getting  off  is  neg- 
ligence    Ga,  384 

from  street  car  started  with  a 
jerk  renders  defendant  liable. 

Ga.  386 

going  on  platform  of  a  swiftly 
moving  train  on  a  dark  night 
is  negligence Ga,  392 

whether  a  street  car  started  sud- 
denly while  plaintiff  was  get- 
ting off  is  question  of  fact  for 
jury Ga.  394 

starting  street  car  suddenly  as 
passenger  is  getting  off-lia- 
bility of  defendant Ga.  401 

jumping  from  moving  train  at 
command  of  conductor-lia- 
bility of  defendant Ga.  402 

railroad  must  stop  train  sufficient 
time  to  allow  passenger  to  get 
off,  whether  it  does  is  a  ques- 
tion for  the  jury Ga.  406 

getting  off  moving  train  is  neg- 
ligence although  defendant 
promised  to  stop  at  a  certain 
point Ga.  409 

when  a  train  does  not  stop  suf- 
ficient time  it  is  not  negli- 
gence for  a  passenger  to  get 
off  while  train  is  moving. .  Ga.  411 

jumping  from  moving  train  en- 
titles a  defendant  to  a  non- 
suit  Ga.  413 
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passenger  carried  past  station 
stood  on  platform  and  jumped 
or  was  pushed  by  conductor- 
liability  of  defendant Ga.  415 

starting  car  and  injuring  plain- 
tiff who  got  on  front  platform 
to  assist  her  child  aboard  ren- 
ders defendant  liable Ga.  425 

person  entering  to  assist  passen- 
ger to  seat  has  no  right  to 
notice  to  alight  as  train  is 
about  to  start Ga.  429 

one  who  boards  a  train  to  assist 
a  passenger  and  fails  to  get 
off  before  the  train  starts  takes 
the  risk  of  alighting Ga.  429 

passenger  jumping  from  train 
taken  in  mistake  cannot  re- 
cover damages  for  injuries. 

Ga-  433 

passenger  injured  by  sudden  jerk 
of  horse  car,  while  alighting, 
company   liable Ga.  435 

person  who  boards  a  train  to  as- 
sist passengers  to  seat  and 
jumped  from  it  when  it  is 
traveling  at  fifteen  miles  an 
hour  is  guilty  of  negligence 

Ga.  443 

passenger  going  on  platform  of 
car  before  station  was  reached 
guilty  of  negligence Ga.  445 

passenger  alighting  from  train 
that  only  slowed  up  at  his  des- 
tination guilty  of  negligence. 

Ga.  448 

it  is  gross  negligence  to  jump 
from  a  street  railroad  car  going 
rapidly.  A  city  ordinance  re- 
stricting speed  would  make  no 
difference Ga.  449 

driver  starting  street  car  as  pas- 
senger was  stepping  to  ground 
company  liable Ga.  45 1 

person  boarding  street  car  to  as- 
sist child  and  injured  while 
alighting  by  sudden  start  of 
car Ga.  456 

company  not  liable  for  injury  to 
passenger  alighting  from  mov- 
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ing    train    leaving    station.. 

Ga.  460 

leaping  from  moving  train  even 
when  given  insufficient  time  to 
alight  at  station  is  negligence. 

Ga.  460 

boy  threatened  by  conductor  and 
jumping  from  moving  train 
guilty  of  negligence Ga.  463 

gates  on  electric  cars  to  prevent 
passengers  alighting  on  side 
next  parallel  track  not  kept 
closed,  passenger  injured. Ga.  466 

company  not  liable  if  passenger 
alights  from  street  car  after  car 
put  in  motion  if  conductor  nut 
aware  of  intention Ga.  466 

passenger  alighting  from  street 
car  when  it  stops  because  of 
an  obstruction  company  not 
responsible  for  safety  of  place. 

Ga.  466 

jumping  from  moving  train  when 
ordered  by  conductor  question 
of  negligence  for  jury Ga.  479 

from  train  after  station  called  aind 
after  train  stopped  in  danger- 
ous place^  nonsuit  error 

Ga.  483 

from  moving  street  car  after  re- 
questing driver  to  stop  when 
negligence Ga.  485 

passenger  alighting  from  train 
on  side  opposite  platform  in 
nighttime  guilty  of  negligence 

111.  486 

weight  of  evidence  against  plain- 
tiff's testimony  that  injury  oc- 
curred by  sudden  starting  of 
train  while  alighting-new  trial 
should  have  been   granted . . 

111.  498 

infant  riding  upon  engine  at  in- 
vitation of  engineer  and  alight- 
ing while  it  was  in  motion, 
company  liable 111.  496 

engineer  telling  boy  to  jump  off 
engine  acted  within  scope  of 
his  employment  although  he 
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acted  without  it  when  boy  was 
invited  to  ride 111.  496 

railroad  company  liable  for  death 
of  child  caused  by  running 
train  of  street  cars  rapidly  over 
street  crossing  where  passen- 
.gers  were  alighting  from  an- 
other train 111.  500 

after  announcement,  a  passenger 
is  justified  in  presuming  that 
the  stop  is  made  for  purpose  of 
alighting  from  train 111.  503 

passenger  injured  while  alighting 
by  reason  of  train  starting  al- 
most immediately  after  stop- 
ping, company  liable 111.  503 

where  a  declaration  alleges  that 
plaintiff  was  thrown  from  a 
train,  an  instruction  that  she 
might  recover  if  injured  while 
alighting  is  error 111.  514 

railroad  company  failing  to  stop 
at  railway  crossing  as  required 
by  police  regulation  not  liable 
for  injury  to  passenger  at- 
tempting to  alight 111.  517 

it  is  negligence  to  get  on  or  off  a 
moving  train 111.  517 

crossing  not  to  be  considered  sta- 
tion because  passenger  some- 
times alighted  there 111.  517 

train  not  stopping  reasonable 
length  of  time  for  passenger 
to    alight,   company    liable.. 

111.  520 

railroad  company  not  liable  for 
death  of  boy  jumping  from 
street  car  in  motion 111.  528 

woman's  dress  catching  on  ex- 
posed bolt  on  street  car. .  .111.  532 

woman's  dress  catching  on  extra 
coupling  pin  on  car  creates 
liability 111.  539 

getting  off  a  moving  train  is 
negligence 111.   565 

duty  of  steamboat  to  allow  escort 
of  passenger  to  alight  and  give 
warning  of  starting 111.  569 
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jumping  from  a  steamboat  after 
the  gangplank  is  withdrawn 
may  be  contributory  negli- 
gence-charge   III.  569 

jumping  from  a  moving  train  on 
the  opinion  of  the  conductor 
that  it  is  safe  may  be  negli- 
gence   111.  574 

from  moving  train-charge-dam- 
ages-expert testimony 111.  579 

where  one  is  injured  in  getting 
off  train  and  receives  a  judg- 
ment against  the  weight  of 
evidence  it  will  be  reversed . . 

111.  583 

going  on  platform  on  a  cold  dark 
night  and  being  thrown  from 
train  by  jerk  is  contributory 
negligence 111.  593 

leaping  from  a  moving  train 
though  carried  by  one's  sta- 
tion is  negligence 111.   591-597 

where  a  person  attempts  to  alight 
from  a  train  before  it  had 
stopped  at  a  station,  and  is 
injured,  he  cannot  recover 
daunages III.  602 

where  a  person  is  carried  beyond 
his  station  and  the  train  sub- 
sequently stops  upon  an  open 
bridge  to  take  water  and  the 
passenger  while  attempting  to 
alight  falls  through  the  bridge 
and  is  injured  he  is  guilty  of 
contributory  negligence  and 
cannot    recover    damages  ... 

111.  608 

where  a  person  attempts  to  alight 
from  a  moving  train  while  it  is 
approaching  a  station,  and  is 
thrown  off  the  steps  and  is 
injured  he  cannot  recover  dam- 
ages  111.  613 

where  a  person  jumps  from  a 
moving  train  on  being  carried 
past  his  station,  he  cannot  re- 
cover damages 111.  614 

while  conductor  absent  from 
street  car-company  not  liable. 

111.  630 
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without  knowledge  of  conductor 
or  driver  of  car  company  not 
liable 111.  630 

where  a  conductor  leaves  his  car 
to  report  to  office  and  the 
driver  takes  his  car  a  short 
distance  beyond  terminus  and 
a  passenger  in  the  conductor's 
absence  attempts  to  alight 
without  driver's  knowledge 
and  is  injured,  the  company 
is  not  liable 111.  630 

where  street  car  was  moving 
slowly  and  passenger  attempt- 
ed to  alight  and  was  injured 
by  reason  of  driver  starting 
car  suddenly  without  looking 
to  see  whether  any  person  was 
alighting,  company  held  liable 

III.  638 

where  passenger,  alighting  from 
a  street  car,  was  injured  by 
sudden  starting  of  car,  com- 
pany liable III.  638 

negligence  of  company  while 
passenger  was  alighting  from 
train  is  not  reviewable  by 
Supreme  Court III.  644 

from  moving  train  when  com- 
pany not  at  fault,  is  negligence 
on  part  of  passenger,  but  not 
necessarily  so  on  question  of 
comparative  negligence 111.  644 

passenger  need  not  request  car 
to  be  stopped  at  usual  place 
of  alighting,  and  if  injured 
through  car  starting  while  thus 

«  alighting  he  may  recover  dam- 
ages  111.  654 

where  a  boy,  seven  years  of  age, 
riding  on  an  engine  at  an  in- 
vitation of  engineer,  jumps  off 
by  direction  of  said  engineer, 
and  is  injured,  the  railroad 
company  is  liable 111.  672 

wherf*  the  engineer  invited  a  boy 
to  ride  upon  his  engine,  al- 
though against  the  rules,  and 
on  seeing  the  yardmaster  said 
to  plaintiff,  "  cheese  it,  the  old 
man  is  coming,"  and  told  him 
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to  get  off,  and  the  boy  in 
obedience  to  such  direction, 
while  the  engine  was  in  mo- 
tion, jumped  off  and  was  in- 
jured, the  company  was  held 
liable 111.  672 

where  a  train  stops  at  other  than 
scheduled  stopping  place,  and 
a  passenger  attempts  to  aJight 
and  is  injured  through  sudden 
starting  of  train,  company  held 
liable 111.  675 

where  name  of  station  was  an- 
nounced and  the  train  soon 
after  stops  although  not  at  a 
scheduled  stopping  place,  and 
a  pji<««enger  in  attempting  to 
align t  is  injured  by  sudden 
starting  of  train,  company  held 
liable 111.  675 

railway  company  cannot  avoid 
liability  where  station  having 
been  announced  and  train 
soon  after  stopped  but  not  at 
scheduled  station  and  a  pas- 
senger was  injured  in  alight- 
ii^gi  ^y  showing  that  the  train 
stopped  further  on  giving 
ample    time    for   alighting.. 

111.  675 

it  is  not  negligence  perse  to  get 
on  or  off  a  street  car  while  it 
is  in  motion 111.  684 

where  passenger  on  a  freight 
train  after  station  was  an- 
nounced by  brakeman,  arose 
for  the  purpose  of  alighting, 
and  was  thrown  to  the  floor 
by  the  sudden  starting  of  car, 
the  company  was  held  liable. 

111.  694 

where  a  railway  company  car- 
ries passengers  for  hire  on  a 
freight  train  it  is  liable  for  in- 
juries resulting  to  passengers 
from  its  negligence 111.  694 

where  a  train  stopped  within  a 
few  feet  of  a  passenger's  desti- 
nation, and  a  guard  opened 
the  door  of  compartment,  but 
said    nothing,    and     plaintiff 
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stepped  4)ut  and  fell,  it  was 
held  that  these  were  sufficient 
facts  to  go  to  the  jury  as  there 
was  evidently  a  clear  invita- 
tion to  alight £ng.  rule.  699 

railroad  company  not  liable  for 
death  of  boy  jumping  from 
street  car  in  motion 111.  708 

woman's  dress  catching  on  ex- 
posed bolt  on  street  car  while 
alighting 111.  713 

railway  company  is  liable  for  in- 
jury to  passenger  if  it  fails  to 
allow  a  reasonable  time  to 
alight  in  safety HI.  719 

whether  alighting  from  moving 
train  is  negligence  is  question 
for  jury 111.  719 

where  a  passenger  when  station 
was  announced,  arose  for  pur- 
pose of  alighting,  but  was  im- 
peded, and  on  reaching  the 
platform  found  the  train  had 
started  but  moving  so  slowly 
that  she  thought  it  saf<"  to 
alight,  and  was  injured  in  the 
attempt  the  railroad  company 
was  held  liable 111.  719 


ANNOUNCING  STATION  — 
See  also  Station. 

failure  of  conductor  to  announce 
station  of  no  avail  as  evidence 
of  negligence  of  a  passenger 
who  attempts  to  alight . . .  Gal.  2 14 

alighting  from  train  stopped  in 
nighttime  before  reaching  sta- 
tion after  announcement  of 
station  and  inquiry  of  fellow 
passenger Dist.  of  Col.  287 

instruction  that  passenger  had 
right  to  presume  that  an- 
nouncement of  station  was 
made  by  employee,  error. 

Dist.  of  Col.  287 

alighting  from  train  after  station 
called  after  train  stopped  in 
dangerous  place,  non-suit  er- 
ror  • Ga.  483 
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person  having  a  ticket  and  enter- 
ing train  on  announcement 
that  it  is  ready  is  a  passenger. 

111.  491 

after  announcement,  a  passen- 
ger is  justified  in  presuming 
that  the  stop  is  made  for  pur- 
pose of  alighting  from  train . . 

111.  503 

where  name  of  station  was  an- 
nounced and  the  train  soon 
after  stops  although  not  at  a 
scheduled  stopping  place,  and 
a  passenger  in  attempting  to 
alight  is  injured  by  sudden 
starting  of  train,company  held 
liable 111.  675 

railway  company  cannot  avoid 
liability  where  station  having 
been  announced  and  train  soon 
after  stopped  but  not  at  sched- 
uled station  and  a  passenger 
was  injured  in  alighting,  by 
showing  that  the  train  stopped 
further  on  giving  ample  time 
for  alighting 111.  675 

where  passenger  on  a  freight 
train,  after  station  was  an- 
nounced by  brakeman,  arose 
for  the  purpose  of  alighting, 
and  was  thrown  to  the  floor  by 
the  sudden  starting  of  car  the 

company  was  held  liable 

111.  694 

ASSAULT. 

negligence  of  passenger  will  not 
excuse  assault  by  conductor.. 

III.  648 

passenger  boarding  moving  train 
without  negligence,  and  being 
assaulted  by  conductor  in  con- 
sequence whereof  he  was  in- 
jured, company  held   liable . . 

111.  648 

BOARDING. 

one  trying  to  get  on  a  moving 
train  at  a  station  that  is  started 
with  a  jerk  is  not  negligent. . 

Ala.     62 


BO  ARDI NG  -^Continued. 

when  a  railroad  is  in  habit  of  re- 
ceiving passengers  at  an  irreg- 
ular station  not  negligence  to 
get  on  there Ala.     99 

whether  a  boy  boards  a  train  to 
"steal  a  ride"  or  become  a 
passenger  is  for  jury Ala.     99 

not  negligence  per  se  in  law  to 
board  a  moving  train Ala.     99 

attempt  to  get  on  a  moving  train 
is  negligence Ala.   107 

when  conductor  who  was  off  car 
called  out  "  all  right "  causing 
driver  to  suddenly  start  dum- 
my whereby  passenger  was 
killed,  company  liable... Cal.   170 

company  not  liable  for  injuries       « 
to  person  attempting  to  board 

train  at  place  not  a  station 

Colo.  216 

starting  car  before  passenger  is 
seated  not  negligence  unless 
plaintiff's  condition  is  appar- 
ent-charge  Fla.  340 

moving  train  at  invitation  of  a 
brakeman  not  in  law  contrib- 
utory negligence Ga.  382 

one  who  boards  a  train  to  assbt 
a  passenger  and  fails  to  get  off 
before  the  train  starts  takes  the 
risk  of  alighting Ga.  429 

person  boarding  street  car  to  as- 
sist child  and  injured  while 
alighting  by  sudden  start  of 
car ^Ga.  456 

it  is  not  negligence  ^rx/  for  a 
person  with  a  bundle  in  each 
hand  to  attempt  to  board  an 
electric  car  before  it  comes  to 
a  full  stop Ga.  482 

passenger  injured  by  falling  be- 
tween two  cars  after  boaurding 
train  by  reason  of  forward  car 
being  drawn  away,  company 
liable lU.  491 

person  arriving  at  station  after 
train  started  and  injured  while 
attempting  to  board  it  cannot 
recover IlL  506 
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passenger  injured  from  slipping 
on  step  of  car  of  train  which 
started  as  he  was  boarding- 
company  liable 111.  509 

passenger  injured  in  boarding 
train,  intoxication  immaterial 
if  he  exercised  proper  care . . 

111.  509 

attempting  to  board  a  street  car 
in  rapid  motion  is  negligence. . 

111.  511 

passenger  injured  while  boarding 
moving  freight  train  by  direc- 
tion of  ticket  agent,  'company 
notliable 111.  523 

starting  a  street  car  suddenly  be- 
fore a  passenger  is  seated  may 
be  negligence 111.  536 

attempting  to  get  on  train  at 
depot  and  falling  through 
bridge-liability  of  defendant. . 

111.  589 

person  attempting  to  board  a 
moving  train  is  guilty  of  con- 
tributory negligence 111.  623 

person  has  no  right  to  board 
moving  train  and  a  railroad 
company  is  not  bound  to  fur- 
nish platforms  for  persons  who 
attempt  to  do  so 111.  623 

an  instruction  that  if  sufficient 
time  was  given  passengers  to 
board  a  train  and  if  a  person 
after  cars  in  motion  attempts 
to  board  and  is  injured  by  rea- 
son of  car  being  in  motion  he 
could  not  recover,  is  proper. . 

111.  623 

passenger  boarding  moving  train 
vdthout  negligence,  and  being 
assaulted  by  conductor  in  con- 
sequence whereof  he  was  in- 
jured, company  held  liable . . 

111.  648 

where  a  passenger  was  passing 
from  one  car  to  another,  at  in- 
vitation of  employee  of  rail- 
road company,  and  while  so 
passing  the  car  was  suddenly 


BO  ARDINC^  Continued. 

drawn  away,  and  the  passen- 
ger was  injured,  the  company 
was  held  liable 111.  661 

injury  to  person  while  boarding 
a  train,  although  operated  on 
another  company's  track,  ren- 
ders company  whose  passenger 
the  injured  party  was  liable. . 

111.  66x 

where  a  railway  company  receives 
passengers  before  the  train  is 
fully  made  up,  and  a  person 
passing  from  one  car  to  an- 
other is  injured  through  negli- 
gence of  company  in  coupling 
cars,  the  company  is  liable  . . 

111.  661 

person  who  boards  a  street  car 
contrary  to  rules  of  company 
is  not  a  trespasser 111.  684 

where  plaintiff  in  attempting  to 
board  a  horse  car  b  injured  by 
coming  into  contact  with  a  tele- 
graph pole  it  is  a  question  of 
negligence  for  jury  to  deter- 
mine  111.  684 

astricter  rule  applies  to  boarding 
cars  operated  by  steam  than 
by  horse  power 111.  684 

it  is  not  negligence  per  se  to  get 
on  or  off  a  street  car  while  it  is 
in  motion 111.  684 

where  a  signal  to  start  a  street 
car  is  given  by  a  passenger  that 
fact  will  not  relieve  the  railway 
company  from  liability  for  in- 
jury caused  to  another  person 
while  boarding  a  car III.  702 

BRIDGE. 

where  a  person  is  carried  beyond 
his  station  and  when  the  ^rain 
subsequently  stops  upon  an 
open  bridge  to  take  water  and 
the  passenger  while  attempt- 
ing to  alight  falls  through  Uie 
bridge  and  is  injured  he  is 
guilty  of  contributory  negli- 
gence and  cannot  recover  dam- 
ages   111.  608 
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BURDEN  OF  PROOF. 

contributory  negligence  is  a  de- 
fense and  the  burden  of  proof 
is  on  defendant Ark.  127 

passenger  injured  while  alighting 
by  sudden  starting  of  train, 
burden  on  company Cal.  214 

train  leaving  rails,  burden  on 
company Eng.  rule.  258 

on  defendant  to  prove  contribu- 
tory negligence . .  Dist.  of  Col.  302 

on  plaintiff  to  show  that  car  driver 
knew  of  his  crippled  condition 
when  startinga  car  before  plain- 
tiff was  seated Fla.  340 

on  plaintiff  in  an  action  of  neg- 
ligence   Eng.  rule.  $46 

where  person  seeks  to  avoid  a  re- 
lease on  the  ground  of  tempo- 
rary mental  incapacity  burden 
of  proof  is  on  person  to  show 
that  such  release  was  obtained 
while  mind  was  so  impaired . . 

111.  630 

CARRIERS. 

bound  to  exercise  utmost  care  and 
diligence  in  carrying  passen- 
gers   Cal.   164 

where  a  train  is  operated  on  a 
track  of  another  company  the 
company  owning  the  train  is 
liable  for  injuries  to  one  of  its 
passengers III.  661 

CARRIER  AND  PASSENGER. 

relation  of  carrier  and  passenger 
does  not  exist  when  person  is 
at  place  where  train  slows  up 
to  take  on  mail  but  does  not 
stop Colo.  216 

person  having  a  ticket  and  enter- 
ing train  on  announcement  that 
it  is  ready  is  a  passenger.. 1 11.  491 

possession  of  a  round  trip  ticket 
does  not  create  relation  of  ear- 
lier and  passenger 111.  506 

relation  of  carrier  and  passenger 
created  by  purchase  of  ticket. 

111.  648 


CAR  STEP     DEFECTIVE. 

passenger  injured  while  alighting 
from  car  having  defective  step. 

Cal.    195 

CHAIN  GUARD. 

not  negligence  to  omit  to  provide 
one  on  caboose  to  freight  train. 

111.  373 

CHARGE— See  also  Instruc- 
tions. 

boy  of  six  invited  on  street  car 
by  conductor  and  ordered  to 
jump Ala.        I 

that  jury  should  consider  the  in- 
terest of  witnesses  is  erroneous 
but  is  cured  by  further  charge 
that  their  testimony  is  not  to 
be  discredited  because  they  are 
in  employ  of  railroad  com- 
pany  Ark.   157 

proper  to  refuse  an  instruction 
regarding  the  diligence  of  car- 
riers, that  the  rule  did  not 
apply  to  precaution  that  it  was 
apparent  after  the  accident 
might  have  prevented  the  in- 
jury -. Cal.   164- 

that  the  burden  was  on  the  plain- 
tiff to  show  due  care  was  erro- 
neous ..-- Cal.   168 

that  the  burden  was  on  the  plain- 
tiff to  show  negligence  of  de- 
fendant without  any  contribu- 
tory negligence,  was  errone- 
ous   Cal.   173 

that  contributory  negligence  of 
mother  attempting  to  alight 
from  train  on  side  away  from 
platform  was  defense  to  action 
of  plaintiff  if  train  stopped  suf- 
ficiently long  to  enable  them 
to  get  off  at  other  side-was 
erroneous Cal.    176 

that  plaintiff  could  not  recover  if 
her  negligence  was  the  cause 
of  the  injury  was  proper,  the 
omission  of  ''proximate"  was 
not  material CaL   180 

there  being  no  evidence  that 
plaintiff  was  negligent,  an  in- 


Index. 


747 


CHARGE— C^«/«««^//. 

struction  that  defendant  was 
liable  notwithstanding  plain- 
tiff's contributory  negligence 
was  harmless Cal.   195 

not  error  to  charge  that  **  money 
is  an  inadequate  recompense 
for  pain"  when  it  is  also 
charged  that  ''the  measure  of 
the  recovery  is  what  is  called 

compensatory   damages '' 

Cal.   196 

that  if  a  train  is  not  stopped  a 
reasonable  time  to  allow  pas- 
sengers to  get  off  it  is  negli- 
gence to  start  it  without  notice 
or  warning,  is  proper Cal.  207 

that  it  is  the  duty  of  a  railroad 
company  to  stop  its  train  a  rea- 
sonable time  to  allow  passen- 
gers to  alight  in  safety  is  prop- 
er   Cal.  207 

that  if  the  plaintiff  jumped  from 
the  train  while  it  was  leaving 
the  station  under  circumstan- 
ces that  a  prudent  person  would 
not  have  apprehended  danger 
therefrom,  sufficient  time  to 
alight  not  having  been  g^ven, 
the  plaintiff  could  recover,  was 
proper Cal.  207 

refusal  to  charge  that  plaintiff 
had  failed  to  prove  her  case 
because  several  witnesses  had 
testified  contrary  to  her  evi- 
dence was  proper Colo.  23 1 

the  whole  charge  upon  the  same 
subject  should  be  considered 
together Colo.  23 1 

should  not  be  too  general  nor  be 
given  in  the  abstract Colo.  23 1 

that  passenger  had  right  to  pre- 
sume that  announcement  of 
station  was  made  by  employee 
error Dist,  of  Col.  287 

refusal  to  charge  that  if  plaintiff 
stepped  from  the  car  while  it 
was  in  motion  and  was  in- 
jured he  could  not  recover,  was 
error Dist  of  Col.  296 

which  leaves  the  question  of  con- 
tributory negligence  to  the  jury 


CHARGE — Continued, 

without  any  guidance  is  ^xxs^x. 

Dist.  of  Col.  302 

court  should  not  rule  as  matter  of 
law  that  plaintiff  has  been 
guilty  of  contributory  negli- 
gence except  upon  undisputed 
facts Dist.  of  Col.  302 

that  if  defendant's  servants  saw 
plaintiff  (a  cripple)  attempting 
to  board  a  moving  train  and  did 
not  warn  him  off  defendants 

were  liable  is  error 

Dist.  of  Col.  313 

request  to  charge  that  plaintiff's 
evidence  should  be  received 
with  caution  "because  of  inter- 
est in  the  event  properly  re- 
fused  Dist.  of  Col.  334 

error  to  charge  that  certain  facts 
if  proved  constitute  negli- 
gence  Ga.  358 

that  passenger  voluntarily  jump- 
ing from  moving  train  cannot 
recover,  not  error Ga.  433 

that  if  plaintiff  did  not  exercise 
ordinary  care  in  alighting  from 
street  car  the  company  was  not 
liable,  provided  the  jury  be- 
lieved the  company  was  free 
from  negligence,   not  error.. 

Ga.  435 

that  it  is  the  duty  of  street  rail- 
road company  to  allow  passen- 
ger reasonable  time  to  alight  in 
safety  not  error Ga.  45 1 

loss  of  capacity  to  labor  described 
as  pain  and  suffering  in  charge, 
not  error Ga.  45 1 

describing  boy  fifteen  years  old 
who  jumped  from  moving  train 
as  an  infant  of  tender  years  in 
judge's  charge  is  ground  for 
reversal Ga.  463 

where  a  declaration  alleges  that 
plaintiff  was  thrown  from  a 
train,  an  instruction  that  she 
might  recover  if  injured  while 
alighting  is  error 111.  5 14 

that  if  sufficient  time  was  given 
passengers  to  board  a  train  and 
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if  a  person  after  cars  in  motion 
attempt  to  board  and  is  injured 
by  reason  of  car  being  in  mo- 
tion he  could  not  recover  is 
proper 111.  623 

that  burden  of  proof  is  on  de- 
fendailt  to  prove  that  written 
release  of  plaintiff  was  made 
while  the  latter  was  of  sound 
mind  is  error 111.  630 

as  to  duty  of  carrier  toward  pas- 
sengers while  alighting  and 
assuming  that  passenger  had 
given  notice  of  such  intention, 
where  proof  does  not  warrant 
such  assumption,  should  not 
be  given 111.  630 

charging  negligence  upon  com- 
pany where  persons  attempt- 
ing to  alight  on  stoppage  of 
street  car,  without  notice  of  . 
intention  to  so  alight,  held 
error 111.  630 

request  to  charge  that  jury  should 
find  for  defendant  ^  if  they  be- 
lieved that  passenger  notified 
driver  of  car  that  he  wished  to 
alight  at  a  certain  place,  but 

'  before  arriving  at  such  place, 
he  alighted  while  car  was  in 
slow  motion,  was  properly  re- 
fused  111.  638 

upon  comparative  negligence 
should  be  refused 111.  646,  647 

where  instructions  to  jury  ignore 
an  important  fact  as  to  injury 
being  caused  by  plaintiff's 
contributory  negligence,  held 
reversible  error 111.  648 

that  injured  party  is  entitled  to 
vindictive  or  punitive  damages 
is  error 111.  648 

properly  refused  where  request  is 
made  to  find  for  defendant 
where  there  is  evidence  tend- 
ing to  prove  cause  of  action . . 

111.  654 

that  illiterate  party  would  not  be 
bound  by  release  proper  ..111.  654 

that  railway  company  is  bound  to 


CYikKO:^— Continued. 

exercise  proper  care  in  coupling 
cars  is  proper 111.  661 

as  to  evidence  as  to  cause  of  in- 
juries is  proper  to  submit  to 
jury III.  661 

that  mental  suffering  is  a  proper  • 
element  of  damages  is  prop- 
er  111.  661 

as  to  the  ownership  of  a  train  of 
cars  operated  on  the  track  of 
another  company  is  proper  to 
submit  to  the  jury IlL  661 

that  it  must  appear  that  plaintiff 
acted  "widiout  any  fault  or 
negligence  "  sufficiently  states 
that  plaintiff  must  have  acted 
as  a  prudent  person III.  661 

as  to  comparative  negligence  is 
not  necessary 111.  6S4 

to  award  damages  for  '^  neces- 
sary expenses  "  is  error,  where 
there  is  no  evidence  as  to  the 
amount  paid  by  the  injured 
party 111.   702 

that  if  injury  was  caused  by 
plaintiff's  undue  haste  in 
alighting  she  was  guilty  of 
negligence  per  se,  was  prop- 
erly refused 111.  713 

that  if  plaintiff  might  by  ordinary 
care  have  seen  the  bolt  upon 
which  her  dress  caught  was 
negligence  per  se^  was  properly 
refused 111.  713 

as  to  comparative  negligence 
properly  refused 111.  713 

not  error  to  modify  instructions 
that  seek  to  charge  plaintiff 
with  negligence  in  alighting 
from  moving  train 111.  719 

CHILD. 

a  child  six  years  of  age  cannot  be 
guilty  of  contributory  negli- 
gence   Cal.  201 

railroad  company  liable  for  in- 
jury to  boy  jumping  from 
moving  street  car,  although 
he  had  not  paid  fare Conn.  377 
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what  might  be  negligence  in  an 
older  person  is  not  in  a  boy 
ten  years  of  age Conn.  277 

where  a  boy,  seven  years  of  age, 
riding  on  an  engine  at  invita- 
tion of  engineer,  jumps  off  by 
direction  of  said  engineer,  and 
is  injured,  the  railroad  com- 
pany is  liable 111.  672 

where  an  engineer  invited  a  boy 
to  ride  upon  his  engine,  al- 
though against  the  rules,  and 
on  seeing  the  yardmaster  said 
to  plaintiff  ''  cheese  it,  the  old 
man  is  coming, "and  told  him 
to  get  off,  and  the  boy  in  obe- 
dience to  such  direction,  while 
the  engine  was  in  motion, 
jumped  off  and  was  injured, 
the  company  was  held  liable . . 

111.  672 

CITY  ORDINANCE. 

it  is  gross  negligence  to  jump 
from  a  street  railroad  car  going 

*  rapidly.  A  city  ordinance  re- 
stricting speed  would  make 
no  difference Ga.  449 

CLOTHING. 

woman's  dress  catching  on  ex- 
posed bolt  on  street  car. .  .111.  532, 

713 

COMPARATIVE  NEGLIGENCE. 
— See  also  Contributory  Neg- 
ligence AND  Negligence. 

what  must  be  shown  to  authorize 
recovery 111.  630 

alighting  from  moving  train, 
when  company  not  at  fault,  is 
negligence  on  part  of  passen- 
ger, but  not  necessarily  so  on 
question  of  comparative  negli- 
gence   111.  644 

is  question  for  jury  and  is  not  re- 
versible by  Supreme  Court. . . 

111.  644 

note  on  the  doctrine  in  Illinois 

n646 


COMPARATIVE     NEGLIGENCE 
— Continued. 

doctrine    abrogated    in    Illinois 

n646 

when  first  announced  in  Illinois 

n646 

re-examined  and  qualified  in  Illi- 
nois   n646 

inst/uction  upon,  should  be  re- 
fused   111.  n646,  n647 

instruction  as  to,  not  necessary. . 

111.  684 

instruction  as  to,  properly  re- 
fused   111.  713 

CONDUCTOR. 

leaving  a  slowly  moving  street 
car  by  command  of  conduc- 
tor is  not  negligence Ala.  78 

taking  a  ticket  by  conductor  of 
freight  train  makes  it  the  duty 
of  a  railroad  to  stop Ark.  136 

getting  off  a  slowly  moving  train 
under  the  conductor's  instruc- 
tions may  not  be  negligence — 
charge Ark.  139 

passenger  alighting  from  street 
car  without  notifying  conduc- 
tor, and  in  his  view,  not  guilty 
of  negligence Cal.   164 

conductor  who  was  off  car  called 
out  **all  right"  causing  driver 
to  suddenly  start  dummy 
whereby  passenger  was  killed, 
company  liable Cal.   1 70 

passenger  havinginsufficient  time 
to  alight  and  directed  to  get 
off  at  next  station  and  walk 
back  not  proximate  cause  of 
injury  when  struck  by  train 
while  walking  back Cal.  201 

passenger  injured  while  alight- 
ing at  regular  station  having 
been  told  by  conductor  that 
he  always  stopped  there-non- 
suitimproper Cal.  214 

failure  of  conductor  to  announce 
station  of  no  avail  as  evidence 
of  negligence  of  a  passenger 
who  attempts  to  alight. .  .Cal.  214 
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person  riding^  free  with  knowl- 
edge of  driver  and  conductor 
is  a  passenger  and  the  act  is 
within  scope  of  their  author- 
ity  Conn.  277 

stepping  from  street  car  before 
it  stops  after  signaling  con- 
ductor contributory  negli- 
gence  Dist.  of  Col.  296 

person  signaling  street  car,  con- 
ductor and  driver  have  right 
to  assume  he  will  not  get  on 
until  it  stops Dist.  of  Col.  313 

not  the  duty  of  conductor  and 
driver  to  warn  cripple  not  to 

get  on  moving  street  car 

Dist.  of  Col.  313 

duty  of  conductor  not  to  start 
car  until  passengers  who  de- 
sire have  alighted 

Dist.  of  Col.  334 

advising  one  to  get  off  a  freight 
train  in  motion  does  not  re- 
lieve plaintiff  of  contributory 
negligence Ga.  373 

jumping  from  moving  train  at 
command  ot  conductor-liabil- 
ity of  defendant Ga.  402 

suggestion  of  another  passenger 
to  jump  from  a  rapidly  moving 
street  car  made  in  presence 
of  conductor  will  not  justify 
the  act Ga.  449 

boy  threatened  by  conductor  and 
jumping  from  moving  train 
guilty  of  negligence Ga.  463 

jumping  from  a  moving  train  on 
the  opinion  of  the  conductor 
that  it  is  safe  may  be  negli- 
gence  111.  574 

negligence  of  passenger  will  not 
excuse  assault  by  conductor. . 

111.  648 

passenger  boarding  moving  train, 
without  negligence,  and  being 
assaulted  by  conductor  in  con- 
sequence whereof  he  was  in- 
jured,   company   held   liable. 

111.  648 


CONTRIBUTORY  NEGLIGENCE 
— See  also  Comparative  Neg- 
LICENCE  and  Negligence. 

boy  of  six  invited  on  street  car  by 
conductor  and  ordered  to 
jump Ala.        I 

leaving  platform  of  a  moving  car 

incumbered  by  bundles 

Ala.       5 

standing  on  car  in  motion  in  the 
dark  is  negligence-statute  of 
limitations Ala.      10 

a  person  with  bundles  stepping 
from  a  moving  car  on  the  con- 
ductor's statement  "  hurry  on, 
we  have  no  time,"  may  be 
guilty  of Ala.     18 

stepping  from  a  moving  street 
car  with  a  keg  of  lead. .  .Ala.     24 

stepping  from  a  slowly  moving 
car  not  stopped  long  enough 
at  a  station  to  allow  passen- 
gers to  alight  is  not Ala.     29 

calling  station  and  stopping  in  a 
cut  does  not  authorize  a  person 
unfamiliar  with  surroundings 
to  attempt  to  leave  car  . .  Ala.     36 

a  passenger  on  a  street  car  who 
gives  wrong  signal  to  stop  but 
as  a  coincidence  the  car  stops 
and  starts  suddenly  as  he 
is  alighting  -  liabili^  consid- 
ered-municipal ordinance. . . 

Ala.     43 

trying  to  get  on  a  moving  train 
at  a  station  that  is  started  with 
a  jerk  is  not Ala.     62 

calling  station  and  stopping  train 
may  be  an  invitation  to  alight 
and  where  train  stopped  at 
water  tank  it  depends  on  sur- 
rounding circumstances 
whether  plaintiff  is  negligent 
'  -falling  in  trestle Ala.     69 

where  a  person  rises  to  alight  it 
is  a  question  of  fact  whether 
the  train  stopped  long  enough 
-charge Ala.     73 

leaving  a  slowly  moving  street 
car  by  command  of  conductor 
is  not Ala.     78 
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— Continued, 

attempting  to  leave  a  street  car 
in  motion  and  against  defend- 
ant's rules Ala.     84 

where  a  cripple  got  off  a  train 
and  in  reaching  for  his 
crutches  on  platform  the  train 
backed -defendant  held  lia- 
ble   Ala.     85 

to  get  off  a  train  in  motion 

Ala.     91 

jimiping  from  a  moving  train  in 
the  dark  though  advised  by 
defendant's  employee. . . .  Ala.     92 

when  a  railroad  is  in  habit  of  re- 
ceiving passengers  at  an  irreg- 
ular station  not  negligence  to 
get  on  there Ala.     99 

attempting  to  get  on  a  moving 
train Ala.   107 

leaving  a  slowly  moving  train  at 
command  of  the  conductor  is 
not.  per  se  negligence Ark.  1 10 

jumping  from  a  freight  train 
going  ten  miles  an  hour, 
though  commanded  by  con- 
ductor   Ark.   1 2i 

woman  with  a  valise  getting  off 
a  slowly  moving  train  not  neg- 
ligent in  law Ark.   127 

is  a  defense  and  the  burden  of 
proof  is  on  defendant Ark.  127 

getting  off  a  freight  train  in  mo- 
tion although  plaintiff  was  in- 
formed that  it  would  stop-lia- 
bility of  defendant Ark.  136 

getting  off  a  slowly  moving  train 
under  the  conductor's  instruc- 
tions may  not  be  negligence- 
charge  Ark.  139 

failure  to  stop  does  not  justify 
one  in  getting  off  moving 
train Ark.  145 

jumping  from  a  swiftly  moving 
train Ark.   155 

feulure  to  see  approaching* train 
on  track  that  passenger  had  to 
cross  to  reach  station  is  not . . 

Ark.   157 


CONTRIBUTORY  NEGLIGENCE 
— Continued. 

is  matter  of  defense  and  the  bur- 
den is  on  the  defendant . .  Cal.   168 

is  matter  of  defense Cal.   173 

an  instruction  that  the  burden 
wab  on  the  plaintiff  to  show 
negligence  of  defendant  with- 
out any  contributory  negli- 
gence, was  erroneous Cal.   1 73 

whether  passenger  alighting  from 
train  in  a  switching  yard  is 
guilty  of  contributory  negli- 
gence is  question  for  jury 

Cal.    185 

when  nonsuit  on  ground  of. 
should  be  granted Cal.   185 

not  to  be  imputed  to  passenger  for 
not  anticipating  negligence  of 
carrier Cal.   185 

railroad  company  cannot  be  held 
to  warrant  safety  of  passengers 
at  all  events Cal.   191 

of  plaintiff  to  be  determined  by 
the  court Cal.     191 

nonsuit  to  be  granted  when  plain- 
tiff's evidence  proves <^al.   191 

passenger  alighting  in  the  dark 
on  a  trestle  while  train  mo- 
mentarily stopping  is  guilty  of. 

Cal.    191 

train  stopping  at  station  and  then 
backing  while  passenger  alight- 
ing, is  question  for  jury..  Cal.   196 

child  six  years  of  age  cannot  be 
guilty  of Cal.   201 

failure  of  a  conductor  to  an- 
nounce station  of  no  avail  as 
evidence  of  negligence  of  a  pas- 
senger who  attempts  to  alight. 

Cal.  214 

passenger  stepping  from  a  cable 
car    that   is    traveling  eleven 
miles  an  hour  is  guilty  of. .... . 

Colo.  231 

plaintiff  drunk  or  sober  must  as- 
sume responsibility  regardless 
of  condition Colo.  248 

passenger  killed  while  crossing 
track  at  station-conflicting  evi- 
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CONTRIBUTORY  NEGLIGENCE 
— Continued. 

evidence  properly  left  to  jury. 

Eng.  rule.  255 

is  a  question  for  the  jury 

Eng.  rule.  256 

passenger  injured  by  train  while 
crossing  track  at  station,  non- 
suit improper Eng.  rule.  256 

traveler  injured  while  crossing 
track,  negligent  in  not  look- 
ing, nonsuit  improper 

Eng.  rule.  256 

passenger  falling  over  switch 
handle  while  running  on  track, 

properly  left  to  jury 

Eng.  rule.  256 

person  injured  by  bags  of  sugar 
falling  upon  him  from  ware- 
house, nonsuit  improper .... 

Eng.  rule.  264 

railroad  company  liable  for  in- 
jury to  boy  jumping  from 
moving  street  car  although  he 
had  not  paid  fare Conn.  277 

railroad  company  liable  for  in- 
jury to  boy  jumping  from 
moving  street  car,  notwith- 
standing notice  in  car.  .Conn.  277 

what  might  be  negligence  in  an 
older  person  is  not  in  a  boy 
ten  years  of  age Conn.  277 

alighting  from  train  stopped  in 
nighttime  before  reaching  sta- 
tion after  announcement  of 
station  and  inquiry  of  fellow 
passenger Dist.  of  Col.  287 

stepping  from  street  car  before  it 
stops  after  signaling  conduc- 
tor  Dist.  of  Col.  296 

burden  is  on  the  defendant  to 
prove Dist.  of  Col.  302 

to  be  attributed  to  plaintiff  must 
relate  to  the  act  causing  the 
injury Dist.  of  Col.  302 

passenger  not  guilty  in  being  on 

step  of  moving  street  car 

Dist.  of  Col.  312 

person  signaling  street  car  con- 
ductor and  driver  have  right  to 
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CONTRIBUTORY  NEGLIGENCE 
— Continued. 

assume  he  will  not  get  on  until 

it  stops Dist.  of  Col.  313 

not  the  duty  of  conductor  and 
driver  to  warn  cripple  not  to 

get  on  moving  street  car 

Dist.  of  Col.  313 

jumping  from  car  in  motion  not 

negligence  per  se 

Dist.  of  Col.  319 

passenger  instructed  by  em- 
ployees as  to  which  train  to 
board  and  by  conductor  that 
it  was  wrong  train  and  to  get 

off,  nonsuit  improper 

Dist.  of  CoL  319 

passenger  injured  by  sudden 
starting  of  crowded  street  car 
while  alighting. . .  Dist.  of  Col.  334 

alighting  from  moving  train  at 
conductor's  request  at  station 
to  which  fare  is  paid Ga.  348 

alighting  from  moving  train 
though  started  with  a  jerk  de- 
feats recovery Ga.  350 

getting  off  moving  train  at  point 
where  conductor  agreed  to 
stop  not  negligence Ga.  354 

where  plaintiff  leaped  from  train 
at  1 5  miles  per  hour  on  advice 
of  conductor-held  question  for 
jury Ga.  368 

jumping  off  of  pay  car  at  com- 
mand of  paymaster- liability  of 
defendant Ga.  369 

one  on  a  train  in  search  of  wife 
who  steps  off  of  car  not  at  sta- 
tion and  falls  into  culvert,  held 
negligent Ga.  370 

declaration  must  allege  plaintiff's 
freedom  from 111.  373 

railroad  selling  ticket  is  bound  to 
stop  at  station-plaintiff  getting 
off  moving  train  not  negligent 

Ga.  379 

alighting  from  moving  train  at 
invitation  of  abrakeman  is  not 
inlaw Ga.  382 
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CONTRIBUTORY  NEGLIGENCE 
— Continued. 

going  on  a  platform  of  a  swiftly 
moving  train  on  a  dark  night 
is Ga.  392 

getting  off  a  moving  train  is 
negligence,  although  defend- 
ant promised  to  stop  at  a  cer- 
tain point Ga.  409 

when  train  does  not  stop  suffi- 
cient time  it  is  not  negligence 
for  a  passenger  to  get  off  while 
train  is  moving Ga.  411 

jumping  from  moving  train  en> 
titles  a  defendant  to  a  nonsuit. 

Ga.  413 

one  who  boards  a  train  to  assist 
a  passenger  and  fails  to  get  off 
before  the  train  starts  takes 
the  risk  of  alighting Ga.  429 

passenger  jumping  from  train 
taken  in  mistake  cannot  re- 
cover aamages  for  injuries 

Ga.  433 

passenger  injured  by  sudden  jerk 
of  horse  car,  while  alighting, 
company  liable Ga.  435 

person  who  boards  train  to  assist 
passenger  to  seat  and  jumps 
from  it  when  it  is  traveling  at 
fifteen  miles  an  hour  is  guilty 
of Ga.  443 

passenger  going  on  platform  of 
car  before  station  was  reached 
is  guilty  of Ga.  445 

passenger  alighting  from  train 
that  only  slowed  up  at  his 
destination  is  guilty  of..  .Ga.  448 

suggestion  of  another  passenger 
to  jump  from  a  rapidly  moving 
street  car  made  in  presence  of 
conductor  will  not  justify  the 
act Ga.  449 

company  not  liable  for  injury  to 
passenger  alighting  from  mov- 
ing train  leaving  station  . .  Ga.  460 

leaping  from  moving  train  even 
when  given  insufficient  time  to 
alight  at  station  is Ga.  460 

Vol.  II.— 48 


CONTRIBUTORY  NEGLIGENCE 
— Continued, 

boy  threatened  by  conductor  and 
jumping  from  moving  train  is 
guilty  of Ga.  463 

boy  over  fourteen  may  be  guilty 
of  negligence Ga.  463 

jumping  from  moving  train  when 
ordered  by  conductor-question 
for  jury Ga.  479 

it  is  not  negligence  per  se  for  a 
person  with  a  bundle  in  each 
hand  to  attempt  to  board  an 
electric  car  before  it  comes  to 
a  full  stop Ga.  482 

alighting  from  train  after  station 
called  and  after  train  stopped 
in  dangerous  place-nonsuit 
error Ga.  483 

alighting  from  moving  street  car 
after  requesting  driver  to  stop- 
when  negligence Ga.  485 

passenger  alighting  from  train  on 
side  opposite  platform  in  night- 
time guilty  of 111.  486 

weight  of  evidence  against  plain- 
tiff's testimony  that  injury  oc- 
curred by  sudden  starting  of 
train  while  alighting-new  trial 

should  have  been  grsgited 

111.  489 

question  of  parent's  negligence 
does  not  arise  when  child  is  in 

exercise  of  ordinary  care 

111.  500 

person  arriving  at  station  after 
train  started  and  injured  while 
attempting  to  board  cannot 
recover 111.  506 

passenger  injured  in  boarding 
train,  intoxication  immaterial 
if  he  exercised  proper  care.  . . 

111.  509 

railroad  company  failing  to  stop 
at  railway  crossing  as  required 
by  police  regulation  not  liable 
for  injury  to  passenger  at- 
tempting to  alight III.  517 

passenger  injured  while  board- 
ing moving  freight   train  by 
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CONTRIBUTORY  NEGLIGENCE 
— Continued. 

direction  of  ticket  agent  com- 
pany not  liable 111.  523 

getting  off  a  moving  train  is . . . 

111.  565 

jumping  from  a  steamboat  after 
the  gang  plank  is  withdrawn 
maybe 111.  569 

jumping  from  a  moving  train  on 
the  opinion  of  the  conductor 
that  it  is  safe  may  be 111.  574 

going  on  platform  on  a  cold 
dark  night  and  being  thrown 
from  train  by  jerk  is 111.   593 

leaping  from  a  moving  train 
though  carried  by  one's  sta- 
tion is 111.  591-597 

where  a  person  is  carried  beyond 
his  station  and  the  train  subse- 
quently stops  upon  an  open 
bridge  to  take  water  and  the 
passenger  while  attempting  to 
alight  falls  through  the  bridge 
and  is  injured  he  is  guilty  of. . 

111.  608 

person  attempting  to  board  a 

moving  train  is  guilty  of 

111.  623 

where  instructions  to  jurj'  ignore 
an  important  fact  as  to  injury 
being  caused  by  plaintiff's  con- 
tributory negligence,  held 
reversible  error III.  648 

CONVERSATION. 

where  part  of  a  conversation  is 
brought  out  the  other  side  is 
entitled  to  the  whole Ga.  415 


COUPLING   CARS. 

where  a  passenger  was  passing 
from  one  car  to  another,  at 
invitation  of  employee  of  rail- 
road company,  and  while  so 
passing  the  car  was  suddenly 
drawn  away,  and  the  passen- 
ger was  injured,  the  company 
was  held  liable 111.  661 


COUPLING   PIN. 

woman's  dress  catching  on  extra 
coupling  pin  on  car  creates 
liability IlL  539 

CROSSING. 

stopping  at  a  grade  crossing  as 
required  by  statute  is  not  an 
element  of  negligence Ala.     92 

CROSSING   TRACK. 

the  rule  that  a  person  on  the 
highway  is  bound  to  look  and 
listen  before  crossing  a  railway 
track  does  not  apply  to  a  pas- 
senger at  a  station Ark.   157 

DAMAGES. 

boy  of  six  invited  on  street  car 
by  conductor  and  ordered  to 
jump Ala.       I 

not  deemed  excessive  on  certain 
facts Ark.  115 

rule  of,  in  case  of  death  of  rela- 
tive, does  not  apply  in  action 
for  injury  to  plaintiff .  Cal.   196 

what  are  excessive Ga.  358 

special  damages  must  be  proved. 

Ga.  358 

$I4>S33  hcl<l  excessive  for 
broken  leg Ga.  368,  370 

$10,000  held  excessive  for  a 
dislocated  or  fractured  ankle . 

Ga.  373 

may  be  given  for  mental  and 
physical  suffering Ga.  390 

remote  defined  by  Georgia  Code . 

Ga.  394 

$5oo-not  excessive  where  woman 
was  confined  to  bed  for  months 
and  suffered  pain Ga.  41 1 

to  recover  punitive  damages  not 
necessary  to  plead  them  in  dec* 
laration Ga*  415 

on  first  trial  jury  returned  a  ver- 
dict for  $1,000,  on  the  second 

trial  $2,ooo-not  excessive 

Ga.  435 
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$io,cxx>  not  excessive  where  wo- 
man's dress  was  caught  on  bolt 
on  street  car  throwing  her  to 
the  ground 111.  532 

note  on  cases  of  excessive  dam- 
ages   111.   535 

testimony  of  a  physician  as  to 
future  condition  of  injured  per- 
son admissible 111.   579 

i 25,000  held  excessive  where 
plaintiff  was  crippled  for  life. . 

111.   589 

$7,000  for  injuries  sustained  while 
alighting  from  street  car,  held 
excessive 111.  630 

$800  not  excessive  where  injuries 
•  r^  shown  lo  have  been  sr^H- 
^'  .      111.  634 

$8,000  for  permanent  injury  not 
excessive 111.  638 

$5,poo  for  fracture  of  thigh  bone, 
not  excessive 111.  638 

$1,400  for  injuries  resulting  in 
death  not  excessive 111.  644 

amount  of  damages  is  a  question 
of  law-query 111.   644 

measure  of  damages  question  of 
law 111.  644 

an  instruction  that  injured  party 
is    entitled    to    vindictive    or 

punitive  damages  is  error 

111.  648 

party  not  ** entitled"  to  vindic- 
tive or  punitive  damages 

II.  648 

an  instruction  that  mental  suffer- 
ing is  a  proper  element  of 
damages  is  proper 111.  66 r 

it  is  proper  to  consider  mental 
suffering  as  an  element  of 
damage 111.  661 

an  invitation  to  award  damages 
for  "necessary  expenses"  is 
error,  where  there  is  no  evi- 
dence as  to  the  amount  paid 
by  the  injured  party 111.   702 


DEATH. 

conductor  who  was  off  car  called 
out  **  all  right,"  causing  driver 
to  suddenly  start  dummy 
whereby  passenger  was  killed- 
company  liable Cal.   1 70 

rule  of  damages  in  case  of  death 
of  relative  does  not  apply  in 
action  for  injury  to  plaintiff. . 

Cah   196 

gross  negligence  to  run  train  on 
track  between  station  and 
other^  train  discharging  pas- 
sengers and  if  passenger  is 
killed  company  liable . . .  Colo.  226 

action  by  mother  for  death  of 
son  not  barred  by  action  by 
father Ga.  466 

railroad  company  liable  for  death 
of  child  caused  by  running 
train  of  street  cars  rapidly 
over  street  crossing  where  pas- 
sengers were  alighting  from 
another  train 111.   500 

railroad  company  not  liable  for 
death  of  boy  jumping  from 
street  car  in  motion 111.   528 


DECLARATION. 

that  defendants  were  running 
certain  train  for  carriage  of 
passengers,  sufficient,  without 
alleging  that  they  were  com- 
mon carriers Conn.   266 

that  plaintiff  (husband  and  wife) 
had  paid  $200  for  cure  of 
wife,  proper,  as  showing  how 
badly  she  was  hurt Conn.   266 

an  action  by  a  married  woman 
for  injuries  arising  from 
breach  of  contract  correctly 
brought  in  her  name  .  .Conn.   266 

that  defendants  so  negligently 
managed  said  car  as  to  run 
over  plaintiff  sufficient  to  ad- 
mit proof  that  car  was  not 
stopped Conn,   l'^^ 

not  necessary  to  allege  perma- 
nent injury  but  evidence  may 
be  given  to  prove  same  . . .  111.  634 
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DECLARATIONS. 

statement  of  an  engineer  as  to 
what  occurred  at  accident  not 
admissible Ala.     lo 

statement  of  a  wife  immediately 
after  an  assault  held  compe- 
tent   Eng.  rule.     i6 

complaints  of  injured  person 
admissible — not  statements  of 
how  injuries  were  received . . . 

(Ala.)     52 

statement  of  a  party  as  to  how 
an  accident  happened  made 
200  feet  away  not  admissible 
under  Georgia  Code Ga.  394 

statement   of  how  accident  oc 
curred  half    hour   afterwards 
made  to  one  who  heard  cries  of 
plaintifif  not  admissible  under 
Georgia  Code Ga.  415 

of  a  conductor  after  accident  not 
admissible 111.  589 

DEMURRER. 

boy  of  six  inv4ted  on  street  car  by 
conductor  and  ordered  to 
jump Ala.       I 

complaint  that  does  not  show 
that  the  relation  of  carrier  and 
passenger   existed    is  bad — 

Ala.     99 

where  a  complaint  states  the  facts 
constituting  negligence  it  is 
good  on  demurrer Ark.   144 

where  facts  are  insufficiendy 
stated  the  defendant's  remedy 
is  by  motion  to  make  more 
definite  and  certain-demur- 
rer will  not  lie Ark.  144 

DEPOSITION. 

taken  before  notary  public  in 
Illinois,  held  good 111.   579 

DRIVER. 

conductor  who  was  off  car  called 
out  "  all  right "  causing  driver 
to  suddenly  start  dummy 
whereby  passenger  was  killed- 
company  liable Cal.   1 70 


DRIVER  -  Continued. 

passenger  performing  service  at 
request  of  driver  of  street  car 
does  not  create  relation  of  mas- 
ter and  servant Conn.    VJJ 

person  riding  free  with  knowl- 
edge of  driver  and  conductor 
is  a  passenger  and  the  act  is 
within  scope  of  their  author- 
ity   Conn.    277 

not  the  duty  of  conductor  and 
driver  to  warn  cripple  not  to 

get  on  moving  street  car 

Dist.  of  Col.   313 

person  signaling  street  car  con- 
ductor and  driver  right  to 
assume  he  will  not  get  on  until 
it  stops Dist.  of  Col.   313 

driver  starting  street  car  as  pas- 
senger was  stepping  to  gpround, 
company  liable Ga.  45 1 

alighting  from  moving  street  car 
after  requesting  driver  to  stop- 
when  negligence Ga.  485 

ELECTRICITY. 

extraordinary  care  required  of 
carriers  using  electricity  as  mo- 
tive power Colo.  248 


ELECTRIC  SHOCK. 

passenger  injured  by  electric 
shock  from  car  establishes  pri- 
ma facie  case  of  negligence  . . 

Colo.  248 

EMPLOYEE  —  Sec    also    Master 
AND  Servant. 

offering  to  assist  passenger  to 
seat,  company  owes  no  duty  to 
one  entering  car  for  same  pur- 
pose except  not  to  willfully  in- 
jure him Ark.   148 

where  a  boy,  seven  years  of  age, 
riding  on  an  engine  at  an  invi- 
tation of  engineer,  jumps  off 
by  direction  of  said  engineer, 
and  is  injured,  the  railroad 
company  is  liable 111.  672 
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EMPLOYEE-  -  CanHntud. 

an  engineer  who,  against  the 
rules  of  his  company,  invites  a 
person  to  ride  upon  an  engine, 
acts  within  the  scope  of  his 
employment III.  672 

where  a  person  rides  upon  an 
engine,  whether  at  invitation 
of  the  engineer  or  not,  it  is 
within  the  scope  of  the  tat- 
ter's employment  to  put  such 
person  off,  but  the  railway 
company  is  liable  if  person  is 
injured  through  negligence  of 
employee 111.  672 

master  liable  for  acts  of  servant 
done  within  the  scope  of  his 
employment 111.  672 

master  not  liable  for  acts  of 
servant     done     without     the 

scope  of  his  employment, 

111.  672 

ENGINE. 

in^t  riding  upon  engine  at 
invitation  of  engineer  and 
alighting  while  it  was  in  motion 
-company  liable 111.  496 

where  an  engineer  invited  a  boy 
to  ride  upon  his  engine, 
although  against  the  rules, 
and  on  seeing  the  yardmaster 
said  to  plaintiff  **  cheese  it, 
the  old  man  is  coming,"  and 
told  him  to  get  off,  and  the 
boy  in  obedience  to  such 
direction,  while  the  engine 
was  in  motion,  jumped  off  and 
was  injured,  the  company  was 
held  liable 111.  627 

where  a  boy,  seven  years  of  age, 
riding  on  an  engine  at  an  in- 
vitation of  engineer,  jumps  off 
by  direction  of  said  engineer, 
and  is  injured,  the  railroad 
company  is  liable 111.  672 

an  engineer  who,  against  the 
rules  of  his  company,  invites 
a  person  to  ride  upon  an 
engine,  acts  without  the  scope 
of  his  employment 111.  672 


ENGINE— G?«A««^i/. 

where  a  person  rides  upon  an 
engine,  whether  at  invitation 
of  the  engineer  or  not,  it  is 
within  the  scope  of  the  lat- 
ter's  employment  to  put  such 
person  ofif,  but  the  railway 
company  is  liable  if  person  is 
injured  through  negligence  of 
employee 111.  672 

ENGINEER. 

infant  riding  upon  engine  at  in- 
vitation of  engineer  and  alight- 
ing while   it  was   in  motion- 
company  liable 111.  496 

where  an  engineer  invited  a  boy 
to  ride  upon  his  engine, 
although  against  the  rules,  and 
on  seeing  the  yardmaster  said 
to  plaintiff  '*  chees !  it,  the  old 
man  is  coming,"  and  told  him 
to  get  off,  and  the  boy  in 
obedience  to  such  direction, 
while  the  engine  was  in 
motion,  jumped  off  and  was 
injured,  the  company  was  held 
liable III.  672 

an  engineer  who,  agains^  the 
rules  of  his  company,  invites 
a  person  to  ride  upon  an 
engine,  acts  without  the  scope 
of  his  employment III.  672 

where  a  person  rides  upon  an 
engine,  whether  at  invitation 
of  engineer  or  not,  it  is  within 
the  scope  of  the  lattei's  em- 
ployment to  put  such  person 
off,  but  the  railway  company 
is  liable  if  person  is  injured 
through  negligence  of  em- 
ployee  111.  672 

EVIDENCE. 

statement  of  an  engineer  as  to 
what  occurred  at  accident  not 
admissible Ala.     10 

statement  of  a  wife  immediately 
after  an  assault  held  compe- 
tent  Eng.  rule.     16 

proof  of  a  woman's  character  for 
chastity  admissible  in  a  negli- 
gence action Ala.     52 
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EVIDENCE—Conttnurii, 

complaints  of  injured  person  ad- 
missible -  not  statements  of 
how  injuries  were  received .... 

Ala.     52 

where  rules  of  a  railroad  are  in- 
troduced to  show  that  a  train 
stopped  several  minutes  at  a 
station  it  is  competent  to  meet 
it  by  proof  that  on  other  occa- 
sions the  trains  did  not  stop  the 
time  required  by  the  rules. . . 

\rk.  145 

contributory  negligence  is  matter 
of  defense  and  the  burden  is 
on  defendant Cal.   168 

that  plaintiff  had  been  in  the 
habit  of  jumping  from  moving 
trains  was  properly  admitted. 

Cal.   180 

cases  where    similar   testimony 

was  admitted,  reviewed 

Cal.   180 

nonsuit  to  be  granted  when  plain- 
tiffs evidence  proves  contribu- 
tory negligence Cal.   191 

passenger  injured  while  alighting 
by  sudden  starting  of  train, 
burden  on  company Cal.  214 

a  time-table  for  the  use  of  em- 
ployees is  insufficient  evidence 
that  a  station  thereon  is  adver- 
tised as  a  regular  station 

Colo.  216 

trains  slowing  up  to  take  on  mail 
does  not  make  place  a  station. 

Colo.  216 

relation  of  carrier  and  passenger 
does  not  exist  when  person  is 
at  place  where  train  slows  up 
to  take  on  mail  but  does  not 
stop Colo.  216 

oi  trains  slowing  up  to  take  on 
mail  does  not  place  a  station . 

Colo.  216 

ot  a  rule  that  cars  were  not  to 
stop  in  the  middle  of  a  block 
properly  excluded Colo.  23 1 

it  is  proper  to  ask  the  family 
physician  as  to  the  probability 
of  plaintiffs  recovery. .  .Colo.  248 


EVlDElfCE—CoH/ifiued. 

that  no  other  passenger  was  in- 
jured about  the  same  time  not 
admissible Colo.  248 

passenger  injured  by  electric 
shock  from  car  establishes  pri- 
ma/acu  case  of  negligence. . 

Colo.  248 

witness  testifying  that  sufficient 
electricity  could  not  be  trans- 
mitted to  car  to  cause  injury 
may  be  asked  concerning  blis- 
ters on  iron  railing Colo.  248 

passenger  who  had  thumb  crush- 
ed by  porter  slamming  door 
of  crowded  car  no  evidence  of 

negligence  for  jury 

Eng.  rule.   255 

whether  there  is  reasonable  evi- 
dence of  negligence  to  go  to 

jury  is  question  for  judge 

Eng.  rule.  255 

conflicting  evidence  on  question 
of  fact  judge  must  leave  same 
for  jury Eng.  rule.  255 

passenger  killed  while  crossing 
track  at  station  conflicting  evi- 
dence properly  left  to  jury 

Eng.  rule.  255 

train  leaving  rails,  burden  on 
company Eng.  rule.  258 

of  hoof  marks  on  panel  of  omni- 
bus admissible  to  prove  horse 
was  a  ^'kicker"  in  action  for 

injury  to  passenger 

Eng.  rule.  259 

of  usual  length  of  time  that  train 
stopped  admissible  to   prove 
that  it  started  too  soon  caus- 
ing injury  to  passenger 

Conn.  266 

purchase  of  railroad  ticket  for 
wife  no  presumption  that  the 
money  did  not  belong  to  her. . 

Conn.  266 

declaration  that  defendants  so 
negligently  managed  said  car 
as  to  run  over  plaintiff  suflB- 
cient  to  admit  proof  that  car 
was  not  stopped Conn.  277 
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EVIDENCE— Gwf/i««^^. 

exclusion  of  evidence  of  absence 
of  signs  in  station  as  to  des- 
tination of  trains,  error 

Dist.  of  Col.  319 

of  servant  of  railroad  that  he 
had  agreed  to  pay  plaintiffs 

expenses  is  inadmissible 

Ga.  393 

statement  of  a  party  as  to  how 
an  accident  happened  made 
200  feet  away  not  admissible 
under  Georgia  Code Ga.  394 

where  part  of  a  conversation  is 
brought  out  the  other  side  is 
entitled  to  the  whole Ga.  415 

statement  of  how  accident  oc- 
curred half  hour  afterwards 
made  to  one  who  heard  cries 
of  plaintiff  not  admissible  un- 
der Georgia  Code Ga.  415 

exclusion  of  evidence  of  similar 
instances  on  previous  occa- 
sions, error Ga.  456 

inexperience    of    passenger    on 

electric  car  is  admissible 

Ga.  466 

weight  of  evidence  against  plain- 
tiff's testimony  that  injury  oc- 
curred by  sudden  starting  of 
train  while  alighting-new  trial 

should  have  been  granted 

111.  489 

declarations  of  a  conductor  made 
an  hour  after  the  accident  are 
not  admissible  in  evidence . . . 

111.  491 

testimony  of  a  physician  as  to 
future  condition  of  injured  per- 
son admissible 111.  579 

taken  before  notary  public  in  Il- 
linois held  good 111.  579 

where  one  is  injured  in  getting 
off  train  and  receives  a  judg- 
ment against  the  weight  of  evi- 
dence it  will  be  reversed 

111.  583 
declarations  of  a  conductor  after 

accident  not  admbsible 

111.  589 


EVIDENCE— C>«/i««^^. 

jury  ought  not  arbitrarily  to  re- 
ject testimony  of  an  unim- 
peached  witness 111.  593 

as  to  duty  of  carrier  toward  pas- 
sengers while  alighting  and  as- 
suming that  passenger  had 
given  notice  of  such  intention 
where  proof  does  not  warrant 
such  assumption,  should  not 
be  given 111.  630 

falling  of  plank  used  by  passen- 
gers on  steamboat  landing 
stage  is  prima  facie  evidence 

of  negligence  of  company 

111.  634 

of  pecuniary  circumstances  of 
plaintiff  offered  by  defendant 
properly  excluded 111.  634 

not  necessary  to  allege  perma- 
nent injury  but  evidence  may 
be  given  to  prove  same 111.  634 

properly  refused  where  request  is 
made  to  find  for  defendant 
where  there  is  evidence  tend- 
ing to  prove  cause  of  action . . 

111.  654 

an  instruction  as  to  evidence  as 
to  cause  of  injuries  is  proper 
to  submit  to  jury HI.  661 

EXCAVATION. 

alighting  from  car  and  falling 
into  ditch  renders  defendant 
liable Ga.  358 

EXCESSIVE  DAMAGES— See 
also  Damages. 

what  are Ga.  358 

%\^fiZZ^^^  excessive  for  broken 
leg Ga.  368-370 

$10,000  held  excessive  for  a  dis- 
located or  fractured  ankle . . . 

Ga.  373 

$500  not  excessive  where  woman 
was  confined  to  bed  for  months 
and  suffered  pain Ga.  411 

notes  on  cases  of 111.  535 

$800  not  excessive  where  injuries 
are  shown  to  have  been  serious. 

111.  634 
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American  Negligence  Cases. 


EXPERT. 

testimony  of  a  physician  as  to 
future  condition  of  injured  per- 
son admissible III.  579 

FACT — Question  of. 

whether  reasonable  opportunity 
to  a  ight  is  afforded  is ... .  Ga.  369 

where  a  street  car  is  started  sud- 
denly while  plaintiff  is  alight- 
ing it  is  error  to  charge  that 
defendant  would  be  liable-it  is 

a   question   for    the  jury 

Ga.  401 

railroad  must  stop  train  suffi- 
cient time  to  allow  a  passenger 
to  get  off-whether  it  does  so 

is  a  question  for  the  jury 

Ga.  406 

as  to  negligence  of  company 
while  passenger  was  alighting 
from  train  is  not  reviewable  by 
Supreme  Court 111.  644 

where  instructions  to  jury  ignore 
an  important  fact  as  to  injury 
being  caused  by  plaintiff's  con- 
tributory negligence,  held  re- 
versible error 111.  648 

not  reviewable  by  Supreme  Court 

111.  654,  672 

whether  a  passenger  is  justified 
in  attempting  to  alight  at  a 
stopping  place  after  name  of 
station  had  been  announced  is 
a  question  for  jury 111.  694 

where  a  train  stopped  within  a 
few  feet  of  a  passenger's  desti- 
nation, and  a  g^ard  opened 
the  door  of  compartment,  but 
said  nothing,  and  plaintiff 
stepped  out  and  fell,  it  was 
held  that  there  were  sufficient 
facts  to  go  to  the  jury  as  there 
was  evidently  a  clear  invitation 
to  alight Eng.  rule.  699 

whether  alighting  from  moving 
train  is  negligence  is  for  jury. 

111.  719 

FACTS. 

error  to  charge  that  certain  facts 
if  proved  constitute  negligence. 

Ga.  358 


FARE. 

railroad  company  liable  for  in- 
jury to  boy  jumping  from  mov- 
ing street  car  although  he  had 
not  paid  fare Conn,  ^yy 

person  riding  free  with  knowl- 
edge of  driver  and  condutor  is 
a  passenger  and  the  act  is 
within  the  scope  of  their  au- 
thority  Conn.   277 

FATHER. 

action  by  mother  for  death  of  son 
not  barred  by  action  by  father 

Ga.  466 

FINDING  OF  JURY. 

as  to  negligence  of  company 
while  passenger  was  alighting 
from  train  is  not  reviewable 
by  Supreme  Court 111.  644 

FREIGHT  TRAIN. 

taking  ticket  by  conductor  of 
freight  train  makes  it  the  duty 
of  a  railroad  to  stop Ark.  136 

getting  off  a  freight  train  in  mo- 
tion although  plaintiff  was  in- 
formed that  it  would  stop- 
liability  of  defendant Ark.  136 

where  passenger  goes  upon  the 
platform  of  a  freight  car  when 
the  train  stops  at  a  dangerous 
place  on  a  dark  night,  and  he 
is  thrown  off  by  sudden  jerk- 
ing of  car  and  injured,  the 
company  is  not  liable 111.  593 

where  a  person  attempts  to  cross 
over  a  freight  train  to  reach 
a  passenger  train,  without  no- 
tice to  or  permission  of  the 
railway  company,  and  the  train 
is  suddenly  started  and  the 
person  is  injured,  he  cannot 
recover  damages 111.  599 

where  passenger  on  a  freight 
train,  after  station  was  an- 
nounced by  brakeman,  arose 
for  the  purpose  of  alighting, 
and  was  thrown  to  the  floor 
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FREIGHT  TRAIN— Continued. 

by  the  sudden  starting  of  car- 
the  company  was  held  liable . . 

111.   694 

where  a  railway  company  car- 
ries passengers  for  hire  on  a 
freight  train  it  is  liable  for  in- 
juries resulting  to  passengers 
from  its  negligence 111.  694 

GATES. 

question  of  negligence  in  not 
closing  gates  on  electric  car  is 
for  jury Ga.  466 

GEORGIA. 

code  of-presumption  of  fault  on 
ra  ilroad Ga.  369 

section  of  code  considered 

Ga.  370 

code  of  Georgia  defining  dili- 
gence of  carriers Ga.  390 

statement  of  a  party  as  to  how 
an  accident  happened  made 
200  feet  away  not  admissible 
under  Georgia  Code Ga.   394 

code  of  remote  damages  defined 

Ga.   394 

statement  of  how  accident  oc- 
curred half  an  hour  afterwards 
made  to  one  who  heard  cries 
of  plaintiff  not  admissible  un- 
der Georgia  Code Ga.  4 1 5 

HORSE. 

evidence  of  hoof  marks  on  panel 
of  omnibus  admissible  to  prove 
liorse  was  a  "kicker"  in 
action  for  injury  to  passenger. 

Eng.  rule.   259 

ILLINOIS. 

deposition  taken  before  notary 
public  in  Illinois,  held  good.. 

111. 


579 


evidence  as  to  negligence  of 
company  while  passenger  was 
alighting  from  train  is  not  re- 
viewable by  Supreme  Court. . 

Ill 


ILUNOlS^ContiMu^d. 

question  of  fact  not  reviewable 
by  Supreme  Court IlL  654 

controverted  questions  of  fact 
cannot  be  reviewed  by  the 
Supreme  Court 111.  672 

entry  of  remittitur  is  authorized 

by  the  Practice  act,  i  8x 

111.  708 

entry  of  remittitur  is  the  uniform 
practice 111.   708 

cases   upon,  collated 111.  708 

ILLITERATE  PERSON. 

release  when  obtained  by  physi- 
cian of  defendant  from  plain- 
tiff, an  illiterate  person,  not 
binding 111.  634 

when  release  by,  not  binding. . . 

111.  654 

IMPEACHING  VERDICT. 

affidavit  will  not  be  received  to 
impeach  verdict  -  exception  - 
statute Ark.  1 10 

INFANT. 

boy  of  six  invited  on  street  car 
by  conductor  and  ordered  to 
jump Ala.       I 

whether  a  boy  boards  a  train  to 
*  *  steal  a  ride  "  or  become  a 
passenger  is  for  jury Ala. 


99 


describing  boy  fifteen  years  old 
who  jumpedfrom  moving  train 
as  an  infant  of  tender  years  in 
judge's  charge  is  ground  for 
reversal Ga. 


463 


644 


boy  of  fourteen  may  be  guilty  of 
negligence  in  Georgia Ga.  463 

boy  threatened  by  conductor  and 
jumping  from  moving  train 
guilty  of  negligence Ga.  463 

engineer  telling  boy  to  jump  off 
engine  acted  within  scope  of 
his  employment,  although  he 
acted  without  it  when  boy  was 
invited  to  ride 111.  496 

infant  riding  upon  engine  at  in- 
vitation of  engineer  and  alight- 
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ing  while   it  was  in   motion, 
company  liable 111.  496 

railroad  company  liable  for  death 
of  child  caused  by  running 
train  of  street  cars  rapidly 
over  street  crossing  where  pas- 
sengers were  alighting  from 
another  train 111.  500 

question  of  parent's  negligence 
does  not  arise  when  child  is  in 

exercise  of  ordinary  care 

111.  500 

railroad  company  not  liable  for 
death  of  boy  jumping  from 
street  car  in  motion 111.  528 

where  a  boy  seven  years  of  age, 
riding  on  an  engine  at  an  invi- 
tation of  engineer,  jumps  off 
by  direction  of  said  engineer, 
and  is  injured,  the  railroad 
company  is  liable III.  672 

railroad  company  not  liable  for 
death  of  boy  jumping  from 
street  car  in  motion 111.  708 

INSTRUCTION— See  also  Charge. 

that  jury  should  consider  the  ih- 
terest  of  witnesses  is  errone- 
ous, but  is  cured  by  further 
charge  that  their  testimony  is 
not  to  be  discredited  because 
they  are  in  employ  of  railroad 
company Ark.   157 

proper  to  refuse  an  instruction 
regarding  the  diligence  of 
carriers,  that  the  rule  did  not 
apply  to  precaution  that  it  was 
apparent  a//er  the  accident 
might  have  prevented  the  in- 
jury  Cal.    164 

that  the  burden  was  on  the 
plaintiff  to  show  due  care  was 
erroneous Cal.   168 

that  the  burden  was  on  the  plain- 
tiff to  show  negligence  of  de- 
fendant, with'  VL\  any  contrib- 
utory negligence,  was  errone- 
ous  Cal.   173 

that  contributory  negligence  of 
mother  attempting  to    alight 


INSTRVCTION— Continued. 

from  train  on  side  away  from 
platform  was  defense  to  action 
of  plaintiff  if  train  stopped 
sufficiently  long  to  enable 
them  to  get  off  at  other  side 
was  erroneous Cal.    1 76 

that  plaintiff  could  not  recover 
if  her  negligence  was  the 
cause  of  the  injury  was  proper, 
the  omission  of  "proximate" 
was  not  material Cal.    180 

there  being  no  evidence  that 
plaintiff  was  negligent,  an  in- 
struction that  defendant  was 
liable,  notwithstanding  plain- 
tifTs  contributory  negligence, 
was  harmless Cal.    19$ 

it  is  no:  errror  to  charge  that 
**  money  is  an  inadequate  rec- 
ompense for  pain  "  when  it  is 
also  charged  that  the  "  meas- 
ure of  the  recovery  is  what  is 
called  compensatory  dam- 
ages"  Cal.    196 

that  it  is  the  duty  of  a  railroad 
company  to  stop  its  train  a 
reasonable  time  to  allow  pas- 
sengers to  alight  in  safety,  is 
proper Cal.   207 

that  if  a  train  is  not  stopped  a 
reasonable  time  to  allow  pas- 

'  sengers  to  get  off  it  is  negli- 
gence to  start  it  without  notice 
or  warning,  is  proper Cal.  207 

that  if  the  plaintiff  jumped  from 
the  train  while  it  was  leaving 
the  station  under  circum- 
stances that  a  prudent  person 
would  not  have  apprehended 
danger  therefrom,  sufficient 
time  to  alight  not  having  been 
given  the  plaintiff  could  re- 
cover, was  proper Cal.  207 

the  whole  charge  -upon  the  same 
subject  should  be  considered 
together Colo.  23 1 

should  not  be  too  general  nor  be 
given  in  the  abstract Colo.  231 

a  refusal  to  charge  that  plaintiff 
had  failed  to  prove  her  case 
because  several  witnesses  had 
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testified  contrary  to  her  evi- 
dence was  proper Colo.  23 1 

that  passengers  had  right  to  pre- 
sume that  announcement  of 
station  was  made  by  employee 
error T)ist.  of  Col.  287 

a  refusal  to  charge  that  if  plain- 
tiff stepped  from  the  car  while 
it  was  in  motion  and  was  in- 
jured he  could  not  recover  was 
error Dist.  of  Col.  296 

which  leaves  the  question  of  con- 
tributory negligence  to  the 
jury  without  any  guidance  is 
error Dist.  of  Col.  302 

the  court  should  not  rule  as  mat- 
ter of  law  that  plaintiff  has 
been  guilty  of  contributory 
negligence  except  upon  undis- 
puted facts Dist.  of  Col.  302 

that  if  defendant's  servants  saw 
plaintiff  (a  cripple)  attempting 
to  board  a  moving  train  and 
did  not  warn  him  off  defend- 
ants were  liable  is  error 

Dist.  of  Col.  313 

loss  of  capacity  to  labor  de- 
sci'ibed  as  pain  and  suffering 
in  charge,  not  error Ga.  45 1 

describing  boy  fifteen  years  old 
who  jumped  from  moving  train 
as  an  infant  of  tender  years  in 
judge's  charge  is  ground  for 
reversal Ga.  463 

where  a  declaration  alleges  that 
plaintiff  was  thrown  from  a 
train,  an  instruction  that  she 
might  recover  if  injured  while 
alighting  is  error 111.   514 

that  if  sufficient  time  was  given 
passengers  to  board  a  train, 
and  if  a  person  after  cars  in 
motion  attempts  to  board  and 
is  injured  by  reason  of  car 
being  in  motion  he  could  not 
recover  is  proper 111.  623 

charging  negligence  upon  com- 
pany where  persons  attempt- 
ing to  alight  on  stoppage  of 

-    street  car,   without   notice   of 


INSTRUCTION~G?«/w»^£/. 

intention    to   so   alight,    held 
error 111.  630 

that  burden  of  proof  is  on  de- 
fendant to  prove  that  written 
release  of  plaintiff  was  made 
while  the  latter  was  of  sound 
mind  is  error 111.  630 

as  to  duty  of  carrier  toward  pas- 
sengers while  alighting  and 
assuming  that  passenger  had 
given  notice  of  such  intention, 
where  proof  does  not  warrant 
such  assumption,  should  not 
be  given 111.  630 

a  request  to  charge  that  jury 
should  find  for  defendant  if 
they  believed  that  passenger 
notified  driver  of  car  that  he 
wished  to  alight  at  a  certain 
place,  but  before  arriving  at 
such  place,  he  alighted  while 
car  was  in  slow  motion,  was 
properly  refused 111.  638 

upon  comparative  negligence 
should  be  refused III.  476,  646 

that  injured  party  is  entitled  to 
vindictive  or  punitive  damages 
is  error 111.  648 

ignoring  an  important  fact  as  to 
injury  being  caused  by  plain- 
tiff's contributory  negligence, 
held  reversible  error 111.  648 

properly  refused  where  request  is 
made  to  find  for  defendant 
where  there  is  evidence  tend- 
ing to  prove  cause  of  action. . 

111.  654 

that  illiterate  party  would  not  be 

bound  by  release  proper 

111.  654 

that  mental  suffering  is  a  proper 
element  of  damages  is  prop- 
er   111.  661 

as  to  the  ownership  of  a  train  of 
cars  operated  on  a  track  of  an- 
other company  is  proper  to 
submit  to  the  jury 111.  66x 

that  it  must  appear  that  plaintiff 
acted  **  without  any  fault  or 
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INSTRUCTION— G?«/rVi»^^. 

negligence  "  sufficiently  states 
that  plaintiff  must  have  acted 
as  a  prudent  person 111.  66 1 

as  to  evidence  as  to  cause  of  in- 
juries is  proper  to  submit  to 
jury 111.  66i 

that  railway  company  is  bound 
to  exercise  proper  care  in  coup- 
ling cars  is  proper 111.  66 " 

as  to  comparative  negligence  is 
not  necessary 111.  684 

to  award  damages  for  **  neces- 
sary expenses'*  is  error,  where 
there  is  no  evidence  as  to  the 
amount  paid  by  the  injured 
party 111.  702 

that  if  injury  was  caused  by  plain- 
tifTs  undue  haste  in  alighting 
she  was  guilty  of  negligence 
per  se,  was  properly  refused . . 

111.  713 

that  if  plaintiff  might  by  ordi- 
nary care  have  seen  the  bolt 
upon  which  her  dress  caught 
was  negligence/^r  j^  was  prop- 
erly refused 111.  7 1 3 

as  to  comparative  negligence 
properly  refused 111.  713 

it  is  not  error  to  modify  instruc- 
tions that  seek  to  charge  plain- 
tiff with  negligence  in  alight- 
ing from  moving  train 111.  719 

INTOXICATION. 

plaintiff,  drunk  or  sober,  must 
assume  responsibility,  regard- 
less of  condition Colo.   248 

passenger  injured  in  boarding 
train,  intoxication  immaterial 
if  he  exercised  proper  care . . 

111.  509 

JUDGMENT. 

against  a  receiver  creates  no  per- 
sonal liability 111.  675 

where  a  judgment  against  a  re- 
ceiver is  entered  against  him 
personally  that  is  sufficient 
error  to  reverse  judgment... 

Ill,  67s 


lUROR. 

affidavit  of,  not  received  to  im- 
peach vcrdict-exception-stat- 
ute vi...    I  10 

JURY. 

verdict  will  not  be  disturbed  un- 
less suggestive  of  prejudice  or 
corruption Cal.     1 64 

credibility  of  witnesses  is  a  ques- 
tion tor Cal.    I  j<y 

whether  a  passenger  alighting 
from  a  train  in  a  switching 
yard  is  guilty  of  contributory 

negligence  is  question  for 

Cal.    185 

it  is  the  province  of  the  jury  to 
determine  whether  there  was 
negligence  or  not Cal.   20 1 

not  under  all  circumstances  the 
sole  judges  of  the  credibility  of 
witnesses  nor  of  their  testi- 
mony   Colo.  23  r 

passenger  who  had  thumb 
crushed  by  porter  slamming 
door  of  crowded  car  is  evi- 
dence of  negligence  for 

£ng.  rule,  255 

where  there  is  conflicting  evi- 
dence on  question  of  fact  judge 

must  leave  same  for 

Eng.  rule.    255 

passenger  killed  while  crossing 
track  at  station,  conflicting  evi- 
dence properly  left  to 

Eng.  rule,  255 

where  remarks  of  counsel  con- 
cerning absent  witness  might 
have  prejudiced  jury,  a  new 
trial  was  granted Ga.  435 

adding  each  juror's  award  and 
dividing  by  twelve  vitiates  a 
verdict III.   593 

ought  not  to  arbitrarily  reject  tes- 
timony of  an  unimpeached  wit- 
ness   III.  593 

LANDING  STAGE. 

a  person  injured  by  carelessness 
of  steamboat  employees  while 
upon  the  landing  stage  may 
recover  damages III.  617 
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LANDING  STAGE— ^Coftfinued,        \   MARRIED  WOMAN. 

falling  of  plank  used  by  passen- 
^^ers  on  steamboat  landing 
stage  is  prima  facie  evidence 
of  negligence  of  company... 

111.  634 

where  it  appeared  that  steamboat 
was  not  fastened  to  wharf  and 
that  the  wind  blew  the  boat 
around  so  that  the  stage  plank 
fell  while  passenger  was  walk- 
ing upon  it  company  held  lia- 
ble for  injuries 111.  634 


LAW  OF  PLACE. 

where  an  accident  occurred  in 
Alabama  and  the  action  was 
tried  in  Georgia  the  decisions 

of  the  former  State  control 

Ga.  402 

LEASED  ROAD. 

liable  to  the  public  notwithstand- 
ing provisions  of  lease Ga.  384 

LIMITATIONS,  STATUTE  OF. 

standing  on  car  in  motion  in  the 
dark  is  negligence-statute  of 
limitations Ala.      10 

MAKING  UP  TRAIN. 

injury  to  person  while  boarding 
a  train  although  operated  on 
another  company's  track,  ren- 
ders company,  whose  passen- 
ger the  injured  party  was,  lia- 
ble  m.  661 

where  a  railway  company  re- 
ceives passengers  before  the 
train  is  fully  made  up,  and  a 
person  passing  from  one  car 
to  another  is  injured  through 
negligence  of  company  in 
coupling  cars,  the  company  is 
liable IlL  661 

where  a  passenger  was  passing 
from  one  car  to  another,  at  in- 
vitation of  employee  of  railroad 
company,  and  while  so  passing 
the  car  was  suddenly  drawn 
away,  and  the  passenger  was 
injured,  the  company  was  held 
liable lU.  661 


action  by,  for  injuries  arising 
from  breach  of  contract  cor- 
rectly brought  in  her  name . . 

Conn.  266 

purchase  of  railroad  ticket  for 
wife  no  presumption  that  the 
money  did  not  belong  to  her. 

Conn.  266 

MASTER  AND    SERVANT— 


See  also  Employee. 

passengers  performing  service  at 
request  of  driver  of  street  car 
does  not  create  relation  of  mas- 
ter and  servant Conn.  277 

person  riding  free  with  knowl- 
edge of  driver  and  conductor 
is  a  passenger  and  the  act  is 
within  scope  of  their  author- 
ity   Conn.  277 

railway  company  liable  for  acts 
of  servants  of  another  com- 
pany with  which  it  has  a  con- 
tract   IlL  491 

engineer  telling  boy  to  jump  off 
engine  acted  within  scope  of 
his  employment  although  he 
acted  without  it  when  a  boy 
was  invited  to  ride 111.  496 

ticket  agent  directing  passenger 
to  jump  on  train  not  within 
scope  of  authority 111.   523 

master  liable  for  acts  of  servant 
done  within,  but  not  without, 
the  scope  of  his  employment. 

111.  672 

MENTAL  INCAPACITY. 

where  person  seeks  to  avoid  a 
release  on  the  ground  of  tem- 
porary mental  incapacity  bur- 
den of  proof  is  on  person  to 
show  that  such  release  was/>b- 
tained  while  mind  was  so  im- 
paired  IlL  630 

MENTAL  SUFFERING. 

it  is  proper  to  consider  mental 
suffering  as  an  element  of 
damages IlL  661 
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MENTAL  SUFFERING— C^///W. 

an  instruction  that  mental  suf- 
fering is  a  proper  element  of 
damages  is  proper 111.  66 1 

MOTHER. 

action  by  mother  for  death  of 
son  not  barred  by  action  by 
father Ga.-  466 

MUNICIPAL  ORDINANCE. 

a  passenger  on  a  street  car  who 
gives  wrong  signal  to  stop  but 
as  a  coincidence  the  car  stops 
and  starts  suddenly  as  he  is 
alighting-liability  considered- 
municipal   ordinance Ala.     43 

NEGLIGENCE— See  also  CON- 
TRIBUTORY Negligence. 

it  is   not  negligence  per  se  to 

jump  from  a  moving  train 

Ark.   155 

railway  carriages  extending  be- 
yond station  platform  is  evi- 
dence of Eng.  rule.   163 

carriers  are  bound  to  exercise 
utmost  care  and  diligence  in 
carrying  passengers Cal.   164 

passenger  alighting  from  street 
car  without  notifying  conduc- 
tor and  in  his  view,  not  guilty 
of Cal.    164 

conductor  who  was  off  car  called 
out  **  all  right "  causing  driver 
to  suddenly  start  dummy 
whereby  passenger  was  killed 
company  liable Cal.    1 70 

gross  negligence  to  run  train  on 
track  between  station  and  other 
train  discharging  passengers 
and  if  passenger  is  killed  com- 
pany liable Colo.  226 

extraordinary  care  required  of 
carriers  using  electricity  as 
motive  power Colo.  248 

passenger  who  had  thumb 
crushed  by  porter  slamming 
door  of  crowded  car -evidence 

of  negligence  for  jury 

Eng.  rule.  255 


NEGLIGENCE— 0>«/»«iftf^. 

where  passenger  goes  upon  the 
platform  of  a  freight  car  when 
the  train  stops  at  a  dangerous 
place  on  a  dark  night,  and  is 
thrown  off  by  sudden  jerking 
of  car  and  injured,  the  com- 
pany is  not  liable 111.    593 

where  a  person  attempts  to  cross 
over  a  freight  train  to  reach  a 
passenger  train,  without  notice 
to  or  permission  of  the  railway 
company,  and  the  freight  train 
is  suddenly  started  and  the 
person  is  injured,  he  cannot 
recover  damages 111.   599 

where  a  porson  attempts  to  alight 
from  a  train  before  it  had 
stopped  at  a  station,  and  is 
injured,  he  cannot  recover 
dsimages 111.  603 

where  a  person  is  carried  beyond 
his  station  and  when  the  train 
subsequently  stops  upon  an 
open  bridge  to  take  water  and 
the  passenger  while  attempting 
to  alight  falls  through  the 
bridge  and  is  injured  he  is 
guilty  of  contributory  negli- 
gence and  cannot  recover 
damages 111.  fo8 

where  a  person  attempts  to  alight 
from  a  moving  train  while  it 
is  approaching  a  station,  and 
is  thrown  off  the  steps  and  is 
injured,  he  cannot  recover 
damages 111.  613 

where  a  person  jumps  from  a 
moving  train  on  being  carried 
past  his  station,  he  cannot 
recover  damages 111.  614 

person  injured  by  carelessness 
of  steamboat  employees  while 
upon  the  landing  stage  may 
recover  damages 111.  617 

person  attempting  to  board  a 
moving  train  is  guilty  of  con- 
tributory negligence IlL  623 

what  must  be  shown  to  authorize 
recovery IlL  630 
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NEGLIGENCE— C^/*««^^. 

charging  negligence  upon  com- 
pany where  persons  attempting 
to  alight  on  stoppage  of  street 
car  without  notice  of  intention 
to  so  alight,  held  error 111.  630 

where  a  conductor  leaves  his  car 
to  report  to  office  and  the 
driver  takes  his  car  a  short  dis- 
tance beyond  terminus  and  a 
passenger  in  the  conductor's 
absence  attempts  to  alight 
without  driver's  knowledge, 
and  is  injured,  the  company  is 
not  liable 111.  630 

falling  of  plank  used  by  passen- 
gers on  steamboat  landing 
stage  is  prima  facie  evidence 

of  negligence  of  company 

111.  634 

where  it  appeared  that  steam- 
boat was  not  fastened  to  wharf 
and  that  the  wind  blew  the 
boat  around  so  that  a  stage 
plank  fell  while  passenger  was 
walking  upon  it,  company  held 
liable  for  injuries 111.  634 

jumping  from  moving  train, 
when  company  not  at  fault,  is 
negligence  on  part  of  passen- 
ger, but  not  necessarily  so  on 
question  of  comparative  neg- 
ligence   111.  644 

it  is  not  negligence  per  se  to 
alight  from  a  moving   train . . 

111.  644 

is  question  for  jury  and  is  not  re- 
versible by  Supreme  Court.  111.  644 

note  on  the  doctrine  of  compar- 
ative negligence  in    Illinois . .  n646 

doctrine  of  comparative  negli- 
gence abrogated  in  Illinois. .  .n646 

when  doctrine  of  comparative 
negligence  first  announced  in 
Illinois n646 

doctrine  of  comparative  negli- 
gence re-examined  and  quali- 
fied in  Illinois n646 

instruction  upon  comparative 
negligence  should  be  refused 

111.  n646-647 


NEGLIGENCE—G?«/i««/^. 

passenger  boardingmoving  train, 
without  negligence,  and  being 
assaulted  by  condrctor  in  con- 
sequence whereof  he  was  in- 
jured, company  held  liable  . . 

111.  648 

of  passenger  will  not  excuse  as- 
sault by  conductor : . .  111.  648 

passenger  need  not  request  car  to 
be  stopped  at  usual  place  of 
alighting,  and  if  injured 
through  car  starting  while 
thus  alighting,  he  may  recover 
damages 111.  654 

an  instruction  that  it  must  appear 
that  plaintiff  acted  "without 
fault  or  negligence  "  sufficient- 
ly states  that  plaintiff  must 
have  acted  as  a  prudent  per- 
son   111.  661 

where  a  passenger  was  passing 
from  one  car  to  another,  at  in- 
vitation of  employee  of  rail- 
road company,  and  while  so 
passing  the  car  was  suddenly 
drawn  away,  and  the  passen- 
ger was  injured,  the  company 
was  held  liable 111.  661 

where  a  railway  company  re- 
ceives passengers  before  the 
train  is  fully  made  up,  and  a 
person  passing  from  one  car  to 
another  is  injured  through 
negligence  of  company  in  coup- 
ling cars  the  company  is  liable 

111.  661 

where  an  engineer  invited  a  boy 
to  ride  upon  his  engine,  al- 
though against  the  rules,  and 
on  seeing  the  yardmaster  said 
to  plaintiff  **  cheese  it,  the  old 
man  is  coming/'  and  told  him 
to  get  off,  and  the  boy  in  obe- 
dience to  such  direction,  while 
the  engine  was  in  motion, 
jumped  off  and  was  injured  the 
company  was  held  liable.. 1 11.  672 

where  a  person  rides  upon  an  en- 
gine whether  at  invitation  of 
the  engineer  or  not,  it  is  with- 
in  the   scope  of    the   latter's 
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NEGLIGENCE— G7«//««^^. 

employment  to  put  such  per- 
son off,  but  the  railway  com- 
pany is  liable  if  person  is  in- 
jured through  negligence  of 
employee 111.  672 

where  a  train  stops  at  other  than 
scheduled  stopping  place,  and 
a  passenger  attempts  to  alight 
and  is  injured  through  sudden 
starting  of  train  company  held 
liable *. III.  675 

a  stricter  rule  applies  to  board- 
ing cars  operated  by  steam 
than  by  horse  power 111.  684 

an  instruction  as  to  comparative 
negligence  is  not  necessary . . . 

111.  684 

where  plaintiff  in  attempting  to 
board  a  horse  car  is  injured  by 
coming  into  contact  with  a 
telegraph  pole  it  is  a  question 
of  negligence  for  jury  to  deter- 
mine  111.   684 

it  is  not  negligence  per  se  to  get 
on  or  off  a  street  car  while  it 
is  in  motion 111.  684 

where  a  railway  company  carries 
passengers  for  hire  on  a  freight 
train  it  is  liable  for  injuries  re- 
sulting to  passengers  from  its 
negligence 111.   694 

where  a  passenger  on  a  freight 
train,  after  station  was  an- 
nounced by  brakeman,  arose 
for  the  purpose  of  alighting, 
and  was  thrown  to  the  floor  by 
the  sudden  starting  of  car  the 

company  was  held  liable 

111.  694 

an  instruction  that  if  injury  was 
caused  by  plaintiff's  undue 
haste  in  alighting  she  was 
guilty  of  negligence  perse,  was 
properly  refuse' III.  713 

an  instruction  that  if  plaintiff 
might  by  ordinary  care  have 
seen  the  bolt  upon  which  her 
dress  caught,  it  was  negligence 
per  se  was  properly  refused .  111.  7 1 3 

railway  company  is  liable  for  in- 
jury to  passenger  if  it  fails  to 


NEGLIGENCE— C^«A««<fi/. 

allow   a  reasonable    time    to 
alight  in  safety 111.  719 

whether  alighting  from  moving 
train  is  negligence  is  question 
for  jury 111.  719 

it  is  not  error  to  modify  instruc- 
tions that  seek  to  charge 
plaintiff  with  negligence  in 
alighting  from  a  moving  train 

111.  719 

NEW   TRIAL. 

though  a  judge  would  not  be  jus- 
tified in  directing  a  verdict  he 
may  grant  a  new  trial  when 
convinced  that  the  evidence 
has  not  been  fairly  considered 

Colo.  231 

the  act  of  Congress  intends  that  a 
motion  fora  new  trial  for  insuf- 
ficient   evidence     must    rest 

upon  an  agreed  case 

Dist.  of  CoL  287 

newly  discovered  evidence  not 
favored Ga.  384 

where  remarks  of  counsel  con- 
cerning absent  writers  might 
have  prejudiced  jury,  a  new 
trial  was  granted Ga.  435 

where  weight  of  evidence  was 
against  plaintiff's  testimony 
that  injury  occurred  by  sud- 
den starting  of  train  while 
alighting,  new  trial  should 
have  been  granted 111.  489 

where  one  is  injured  in  getting  off 
train  and  receives  a  judgment 
against  the  weight  of  evidence 
it  will  be  reversed 111.  583 

NONSUIT. 

when  nonsuit  on  ground  of  con- 
tributory negligence  should  be 
grranted Cal.   185 

passenger  injured  whi'e  alighting 
at  regular  station  having  been 
told  by  conductor  that  he  al- 
ways stopped  there,  nonsuit 
improper CaL   2 14 


INDEX. 


709 


NONSUIT— G^uAVi^if^. 

train  stopping  short  distance  be- 
yond platform  and  starting 
without  warning  injuring  pas- 
senger while  alighting,  non- 
suit improper Cal.  2 14 

passenger  injured  by  train  while 
crossing  track  at  station,  non- 
suit improper Eng.  rule.  256 

traveler  injured  while  crossing 
track  negligent  in  not  looking 
-nonsuit  proper  ..  .Eng.  rule.  256 

X>erson  injured  by  bags  of  sugar 
falling  upon  him  from  ware- 
house, nonsuit  improper 

Eng.  rule.  264 

passenger  instructed  by  em- 
ployees as  to  which  train  to 
board  and  by  conductor  that 
it  was  wrong  train  and  to  get 

off,  nonsuit  improper 

Dist.  of  Col.  319 

jumping  from  a  moving  train  en- 
titles a  defendant  to  a  nonsuit. 

Ga.  413 

NOTICE. 

person  boarding  a  train  to  assist 
a  passenger  and  injured  while 
alighting  cannot  recover,  un- 
less notice  was  given  to  train- 
men   Ark.  148 

of  railroad  company  forbidding 
persons  entering  cars  does  not 
apply  to  one  who  enters  to  as- 
sist a  passenger Ark.   148 

railroad  company  liable  for  injury 
to  boy  jumping  from  moving 
street  car  notwithstanding 
printed  notice  in  car Conn.  277 

person  entering  to  assist  passen- 
ger to  seat  has  no  right  to  no- 
tice to  alight  as  train  is  about 
to  start Ga.  429 

OBSTRUCTION. 

where  plaintiff  in  attempting  to 
board  a  horse  car  is  injured  by 
coming  into  contact  with  a  tel- 
egraph pole  it  is  a  question  of 
negligence  for  jury  to  deter- 
mine   111.  684 

Vol.  II.— 49 


OBSTRUCTION— 0?«A>M^^. 

where  a  passenger  when  station 
was  announced  arose  for  pur- 
pose of  alighting,  but  was  im- 
peded, and  on  reaching  the 
platform  found  the  train  had 
started  but  moving  so  slowly 
that  she  thought  it  safe  to 
alight  and  was  injured  in  the 
attempt  the  railroad  company 
was  held  liable 111.  719 

OMNIBUS. 

evidence  of  hoof  marks  on  panel 
of  omnibus  admissible  to  prove 
horse  was  a  "  kicker ''  in  action 

for  injury  to  passenger 

Eng.  rule.  259 

ORDINANCE. 

passenger  on  street  car  who  gives 
wrong  signal  to  stop  but  as  a 
coincidence  the  car  stops  and 
starts  suddenly  as  he  is  alight- 
ing-liability considered-mu- 
nicipal ordinance Ala.     43 

OWNERSHIP  OF  CARS. 

where  a  train  is  operated  on  a 
track  of  another  company  the 
company  owning  the  train  is 
liable  for  injuries  to  one  of  its 
passengers III.  661 

an  instruction  as  to  the  owner- 
ship of  a  train  of  cars  operated 
on  the  track  of  another  com- 
pany is  proper  to  submit  to 
the  jury 111.  661 

PARTIES. 

a  railroad  corporation  is  not  lia- 
ble for  the  negligence  of  the 
servants  of  a  receiver  and  is  im- 
properly joined  as  a  defend- 
ant  Ark.  115 

PASSENGERS. 

carriers  are  bound  to  exercise  ut- 
most care  and  diligence  in  car- 
rying passengers Cal.  164 

conductor  who  was  off  car  called 
out  '^  all  right''  causing  driver 
to  suddenly  start  dummy 
whereby  passenger  was  killed, 
company  liable Cal.  170 
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VASSENGER— Continued. 

negligence  of  passenger  will  not 
excuse  assault  by  conductor. . 

lU.  648 

relation  of  carrier  and  passenger 
created  by  purchase  of  ticket . . 

111.  648 


PASSENGER— PERSON  ASSIST- 
ING. 

a  person  boarding  a  train  to  assist 
a  passenger  and  injured  while 
alighting  cannot  recover  unless 
notice  was  given  to  trainmen . . 

Ark. 


148 


railroad  company  permitting  per- 
son to  enter  car  to  assist  a  pas- 
senger and  knowing  his  pur- 
pose is  bound  to  hold  train  a 
reasonable  time Ark. 


148 


company  owes  no  duty  to  one  en- 
tering car  to  assist  passenger, 
except  not  to  willfully  injure 
him Ark.   148 

PECUNIARY  CIRCUMSTANCES. 


634 


evidence  of  pecuniary  circum- 
stances of  plaintiff  offered  by 
defendant  properly  excluded. . 

m. 

PERSONAL  LIABILITY. 

receiver  of  railway  company  can- 
not be  charged  with  personal 
liability  for  neghgence  of  com- 
pany  111.  675 

PHYSICIAN. 

It  is  proper  to  ask  the  fisimily  phy- 
sician as  to  the  probability  of 
plaintiff's  recovery Colo.  248 

release  when  obtained  by  physi- 
cian ofdefendantfrom  plaintiff, 
an  illiterate  person,  not  bind  - 
ing 111.  634 

PLATFORM. 

riding  on  a  platform  prohibitory 
to  a  rule  that  such  riding  is  not 
allowed  is  not  a  violation  of  the 
rule Ala.     29 


PLATFORM— C£wi/m«^//. 

where  passenger  goes  upon  the 
platform  of  a  freight  car  when 
the  train  stops  at  a  dangerous 
place  on  a  dark  night,  and   he 

.  is  thrown  off  by  sudden  jerking 
of  car  and  injured,  the  com- 
pany is  not  liable 111. 
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person  has  no  right  to  board  a 
moving  train  and  a  railroad 
company  is  not  bound  to  fur- 
nish platforms  for  persons  who 
attempt  to  do  so 111.  625 

where  a  passenger  when  station 
was  announced  arose  for  the 
purpose  of  alighting,  but  was 
impeded  and  on  reaching  the 

elatform  found  the  train 
ad  started,  but  moving  so 
slowly  that  she  thought  it  safe 
to  alight,  and  was  injuied  in 
the  attempt  the  railroad  com- 
pany was  held  liable 111.  719 


PLEADING. 

where  facts  are  insufficiently 
stated  the  defendant's  remedy 
is  by  motion  to  make  more 
definite  and  certain — demurrer 
will  not  lie Ark.  144. 

adeclarationmustallege  plaintiffs 
freedom  from  contributory  neg- 
ligence  111.  373. 

to  recover  punitive  damages  not 
necessary  to  plead  them  in 
declaration Ga.  41^ 

demurrer  to  a  declaration  that 
stated  that  plaintiff  went  on 
the  platform  of  a  car  to  be 
ready  to  alight  at  a  crossing 
and  was  thrown  to  the  ground 
and  injured  was  properly  sus- 
tained  Ga.  445 

an  amendment  to  a  declaration  dis- 
allowed by  the  court  not  a  part 
of  the  record  unless  set  out  in 
bdl  of  exceptions Ga.  448 

a  declaration  that  conductor 
agreed  to  stop  at  a  point  not 
a  station  but  train  only  slowed 
and  plaintiff  to  keep  from  being 
carried  beyond  had  to  jump, 
states  no  cause  of  action . . .  Ga.  448 
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PLEADING— Ow//««tf^. 

when  impairment  of  capacity  to 
labor  embraced  by  implication 
in  declaration  alleging  injury . . 

Ga.  451 

where  a  declaration  alleges  that 
plaintiff  was  thrown  from  a 
train,  an  instruction  that  she 
might  recover  if  injured  while 
alighting  \s  error 111.  514 

not  necessary  to  allege  perma- 
nent injury  but  evidence  may 

be  given  to  prove  same 

111.  634 

party  not  bound  to  prove  mat- 
ters which  are  merely  surplus- 
age  111.  654 

PRACTICE. 

an  amendment  to  a  declaration 
disallowed  by  the  court  not  a 
part  of  the  record  unless  set 

out  in  bill  of  exceptions 

Ga.  448 

it  is  proper  to  send  the  conduc- 
tor of  the  train  out  of  the  court 
room  during  examination  of 
other  witnesses Ga.  463 

PROXIMATE  CAUSE. 

passenger  having  insufficient  time 
to  alight  and  directed  to  get 
off  at  next  station  and  walk 
back  not  proximate  cause  of 
injury  when  struck  by  t  ain 
while  walking  back Cal.   201 

of  injury  from  electric  shock  was 

negligent  operation  of  car 

Colo.  248 

PUNITIVE  DAMAGES. 

party  not  '* entitled"  to  vindic- 
tive or  punitive  damages 

111.  648 

an  instruction  that  injured  party 
is  ** entitled"  to  vindictive  or 

punitive  damages  is  error 

111.  648 

QUESTION  OF  FACT. 

whether  a  reasonable  opportun- 
ity to  alight  is  offered  is 

Ga.  369 


QUESTION  OF  TACT-- Continued. 

where  a  street  car  is  started  sud- 
denly while  plaintiff  is  alight- 
ing it  is  error  to  charge  that 
defendant  would  be  liable-it  is 
a  question  for  the  jury Ga  401 

railroad  must  stop  a  train  suffi- 
cient time  to  allow  a  passenger 
to  get  off-whether  it  does  so  is 
a  question  for  the  jury. . .  .Ga.  406 

not  reviewable  by  Illinois  Supreme 
Court I!l.  644,  654,  672 

QUESTION  OF  LAW. 

amount  of  damages  is  a  question 
of  \ayif-gu€fy 111.  644 

measure  of  damages  question  of 
law III.  644 

RECEIVER. 

of  a  railroad  alone  liable  for  neg- 
ligence of  his  servants. . .  .Ark.  115 

of  railway  company  cannot  be 
charged  with  personal  liability 
for  negligence  of  company. . . 

111.  675 

a  judgment  against  a  receiver 
creates  no  personal  liability.. 

111.  67s 

where  a  judgment  against  a  re- 
ceiver is  entered  against  him 
personally  that  is  sufficient  er- 
ror to  reverse  judgment 111.  675 

RELEASE. 

where  person  seeks  to  avoid  a  re- 
lease on  the  ground  of  tempor- 
ary mf^ntal  incapacity  burden 
of  proof  is  on  person  to  show 
that  such  release  was  obtained 
while  mind  was  so   impaired. . 

111.  630 

instruction  that  burden*  of  proof 
is  on  defendant  to  prove  that 
written  release  of  plaintiff  was 
made  while  the  latter  was  of 
sound  mind  is  error III.  630 

when  obtained  by  physician  of 
defendant  from  plaintiff,  an  il- 
literate person,  not  binding. . 

III.  634 

when  not  binding 111.  654 
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REMITTITUR. 

entry  of,  is  authorized  by  the  Prac- 
tice act  $  8i III.  708 

entry  of,  is  the  uniform  practice. . 

111.  708 

cases  upon,  collated 111.  708 

RES  GEST-ffi. 

statement  of  an  engineer  as  to 
what  occurred  at  accident  not 
admissible Ala.     10 

statement  of  a  wife  immediately 
after  an  assault  held  compe- 
tent  £ng.  rule.  16 

statt^ment  of  servant  of  railroad 
that  he  had  agreed  to  pay  plain- 
tiffs expenses  is  inadmissible. . 

Ga.  393 

statement  of  a  party  as  to  how  an 
accident  happened  made  200 
feet  away  not  admissible  under 
Georgia  Code Ga.  394 

statt'ment  of  how  accident  oc- 
curred half  hour  afterwards 
made  to  one  who  heard  cries  of 
plaintiff  not  admissible  under 
Georgia  Code Ga.  415 

declarations  of  a  conductor  made 
an  hour  after  the  accident  are 
not  admissible  in  evidence . .  111.  491 

declarations  of  a  conductor  after 
accident  not  admissible. .  •  .111.  589 

RULES  AND  REGULATIONS. 

riding  on  a  platform  preparatory 
to  a  rule  that  such  riding  is  not 
allowed  is  not  a  violation  of  the 
rule Ala.     29 

attempting  to  leave  a  street  car 
in  motion  and  against  defend- 
ant's 1  ules  is  negligence . .  Ala.     84 

where  rules  of  a  railroad  are  in- 
troduced to  show  that  a  train 
stopped  several  minutes  at  a 
station  it  is  competent  to  meet 
it  by  proof  that  on  other  oc- 
casion's the  trains  did  not  stop 
the  time  required  by  the  rul  % 

Ark.  I4S 

of  railroad  forbidding  persons 
entering  cars  does  not  apply  to 
one  who  enters  to  assist  a  pas- 
senger  Ark.  148 


SIGNAL. 

company  not  bounc  to  give  signal 
of  intended  departure  of  train 
from  station Ga.  460 

where  a  signal  to  start  a  strei  t 
car  is  given  by  a  passenger  that 
fact  will  not  relieve  the  railway 
company  from  liability  for  in- 
jury caused  to  another  peis'*n 
while  boarding  a  car.'. . . .  .111.  702 

SIGNS,  IN  STATION. 

exclusion  of  evidence  of  absence 
of  sig^s  in  station  as  to  desti- 
nation of  trains,  error 

Dist.  of  CoL  319 

STANDING  ON  MOVING  CAR. 

standing  on  car  in  motion  in  the 
dark  is  negligence-statute  ot 
limitations Ala.     10 

STATION. 

it  is  duty  of  a  railroad  to  have  a 

station  sufficiently  lighted 

Ark.  144 

person  at  station  to  unload  goods 
entitled  to  safe  way . .  Eng.  rule.   151 

passenger  may  assume  that  he 
can  alight  in  safety  after  name 
of  station  is  called  and  the  train 
isstopped Ark.  157 

failure  to  see  approaching  train 
on  track  that  passenger  hpd  to 
cross  to  reach  station  not  con- 
tributory negligence  ....Ark.  157 

train  slowing  up  to  take  on  mail 
does  not  make  place  a  station. 

Colo.  216 

one  on  a  train  in  search  of  wife 
who  steps  off  of  car  not  at  sta- 
tion and  falls  into  culvert  held 
negligent Ga.  370 

where  a  person  attempts  to  alight 
from    a   train  before   it  had 
stopped  at  a  station,  and  is  in- 
jured,  he  cannot  recover  dam- 
ages  Ill   602 

where  a  person  is  carried  beyond 
his  station  and  when  the  train 
subsequently  stops  upon  an 
open  bridge  to  take  water  and 
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STATION— C^if/i«»4fi/. 

the  passenger  while  attempting 
to  alight  falls  through  the 
bridge  and  is  injured  he  is 
guilty  of  contributory  'negli- 
gence and  cannot  recover  dam- 
ages  111.  608 

where  a  person  attempts  to  alight 
from  a  moving  train  while  it  is 
approaching  a  station,  and  is 
thrown  off  the  steps  and  is  in- 
jured he  cannot  recover  dam- 
ages  111.  613 

where  a  person  jumps  from  a 
moving  train  on  being  carried 
past  his  station  he  cannot  re- 
cover  damages 111.  614 

where  a  train  stops  at  other  than 
scheduled  stopping  place,  and 
a  passenger  attempts  to  alight 
.and  is  injured  through  sudden 
starting  of  train  company  held 
liable 111.  675 

where  name  of  station  was  an- 
nounced and  the  train  soon 
after  stops  although  not  at  a 
schedul'  d  stopping  place,  and 
a  passenger  in  attempting  to 
alight  is  injured  by  sudden 
starting  of  train,  company  held 
liable 111.  675 

railway  company  cannot  avoid 
liability  where  station  having 
been  announced  and  train  soon 
after  stopped  but  not  at  sched- 
uled biation  and  a  passenger 
was  injured  in  alighting,  by 
showing  that  the  train  stopped 
further  on  giving  ample  time 
for  alighting 111.  675 

where  a  train  stopped  within  a 
few  feet  of  a  passenger *s  desti- 
nation, and  a  guard  opened  the 
door  of  compartment,  but  said 
nothing,  and  plaintiff  stepped 
out  and  fell,  it  was  held  that 
these  were  sufficient  facts  to  go 
to  the  jury  as  there  was  evi- 
dently a  clear  invitation  to 
alight En g.  rule.  n699 

where  a  passenger  on  a  freight 
train,  after  station  was  an- 
nounced by  brakeman,  arose 
for  the  purpose  of  alighting, 


STATION— Gwf/i«i^^. 

and  was  thrown  to  the  floor  by 
the  sudden  starting  of  car,  the 
company  was  held  liable. .  .111.  694 

where  a  passenger  when  station 
was  announced  arose  for  the 
purpose  of  alighting,  but  was 
impeded,  and  on  reaching  the 
platform  found  the  train  had 
started  but  moving  so  slowly 
that  she  thought  it  safe  to 
alight  and  was  injured  in  the 
attempt  the  railroad  company 
was  held  liable 111.  719 


STATION  PLATFORM. 

It  is  not  negligence  perse  for  a 
passenger  to  alight  from  a 
train  on  the  side  furthest  from 
the  station  platform Cal.   176 

railway  company  not  liable  for 
injuries  to  passenger  alighting 
from  cars  that  had  overshot 
ylatform Eng  rule.   178 

train  stopping  short  distance  be- 
yond platform  and  starting 
without  warning  injuring  pas- 
senger while  alighting  non- 
suitimproper .....Cal.  214 


STATUTE. 

stopping  at  a  grade  crossing  as 
required  by  statute  is  not  an 
element  of  negligence Ala.     92 

affidavit  will  not  be  received  to 
impeach  verdict  -  exception- 
statute  .Ark.  110 

Georgia  Code  casdng  presump- 
tion of  negligence  on  railroad. 

Ga.  369 

sections  of  Georgia  Code  consid- 
ered  Ga.   370 

Georgia  Code  defining  diligence 
of  carriers Ga.  390 

statement  of  a  party  as  to  how  an 
accident  happened  made  200 
feet  away  not  admissible  under 
Georgia  Code Ga.  394 

Georgia  Code  as  to  remote  dam- 
ages  Ga.  394 
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STATUTE-  Continued. 

statement  of  a  party  as  to  how  an 
accident  happened  made  200 
feet  away  not  admissible  under 
Georgia  Code Ga.  394 

statement  of  how  accident  oc- 
curred half  hour  afterwards 
made  to  one  who  heard  cries 
of  plaintiff  not  admissible  un- 
der Georgia  Code Ga.  415 

under  the  act  of  1887  all  mothers 
wherever  they  reside  may  bring 
action  for  the  homicide  of  their 
children Ga.  466 

railroad  company  failing  to  stop 
at  railway  crossing  as  required 
by  police  regulation  not  liable 
for  injury  to  passenger  attempt- 
ing to  alight 111.  517 

deposition  taken  before  notary 
public  in  Illinois,  held  good . . 

111.  579 

STATUTE  OF  LIMITATIONS. 

standing  on  car  in  motion  in  the 
daik  is  negligence-statute  <if 
limitations Ala.    10 


STEAMBOAT. 

duty  to  allow  escort  of  passenger 
to  alight  and  give  warning  of 
starting-charge 111.  569 

jumping  from  a  steamboat  after 
the  gang  plank  is  withdrawn 
may  be  contributory  negli- 
gence-charge  111.  569 

a  person  injured  by  carelessness 
of  steamboat  employees  while 
upon  the  landing  stage  may 
recover  damages 111.  617 

falling  of  plank  used  by  passen- 
gers on  steamboat  landing  stage 
is  prima  facie  evidence  of  neg- 
ligence of  company 111.  634 

where  it  appeared  that  steamboat 
was  not  fastened  to  wharf  and 
that  the  wind  blew  the  boat 
around  so  that  a  stage  plank 
fell  while  passenger  was  walk- 
ing upon  it  company  held  liable 
for  injuries 111.  634 


STEAM  CARS. 

a  striaer  rule  applies  to  boarding 
cars  operated  by  steam  than  by 
horse  power III.  684 

STOPPING  PLACE. 

passenger  need  not  request  car 
to  be  stopped  at  usual  place 
of  alighting,  and  if  injured 
through  car  starting  while  thus 
alighting  he  may  recover  dam- 
ages  UL  654 


STREET  CAR. 

boy  of  six  invited  on  street  car  by 
conductor  and  ordered  to  jump 

Ala.       I 

passenger  on  a  street  car  who 
gives  wrong  signal  to  stop,  but 
as  a  coincidence  the  car  stops 
and  starts  suddenly  :i8  he  is 
alighting-liabdity  considered- 
municipal  ordinance Ala.  43 

a  street  car  drawn  by  horses  start- 
ing suddenly  as  a  person  is  get- 
ting off  creates  liability.     Ala.     52 

where  a  street  car  is  started  be- 
fore a  plaintiff  has  time  to  get 
off  the  defendant  is  liable . .  Ala.     58 

leaving  a  slowly- moving  street 
car  by  command  of  conductor 
is  not  negligence Ala.     78 

attempting  to  leave  a  street  car  in 
motion  and  against  defendant's 
rules  is  negligence Ala.    84 

proximate  cause  of  injury  from 
electric  shock  was  negligent 
operation  of  car Colo.  248 

passenger  injured  by  electric 
shock  from  car  establishes 
prima  facie  case  of  negligen  ce . 

Colo.  248 

person  riding  free  with  knowledge 
of  driver  and  conductor  is  a 
passenger  and  the  act  is  within 
the  scope  of  their  authority  .. 

Conn.  277 

railroad  company  liable  for  in- 
jury to  boy  jumping  from  mov- 
ing street  car,  notwithstanding 
printed  nulicc  in  car Conn.  277 
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railroad  company  liable  for  injury 
to  boy  jumping  from  moving 
street  car,  although  ho  had  not 
paid  fare Conn.  277 

stepping  from  street  car  before  it 
scops  after  signaling  conduc- 
tor contributory  negligence.. 

Dist.  of  Col.  296 

passenger  not  guilty  of  contrib- 
utory negligence  in  being  on 
step  of  moving  street  car. . .  • 

Dist.  of  Col.  302 

person  signaling  street  car,  con- 
ductor and  driver  right  to  as- 
sume he*  will  not  get  on  until 
it  btops Diat.  of  Col.  313 

not  the  duty  of  conductor  and 
driver  to  warn  cripple  not  to 

get  on  moving  street  car 

Dist  of  Col.  313 

iluty  of  conductor  not  to  start 
car  until  passengers  who  de- 
sire, have  alighted 

Dist.  of  Col.  334 

passenger  injured  by  sudden 
starting  of  crowded  street  car 
while  alighting. . .  Dist  of  Col.  334 

-starting  car  before  passenger  is 
seated  not  negligence  unless 
plaintiffs  feeble  condition  is 
apparent-charge Fla.  340 

alighting  from  street  car  started 
with  a  jerk  renders  defendant 
liable Ga.  386 

whether  a  street  car  started  sud- 
denly while  plaintiff  was  get- 
ting off  is  question  of  fact  for 
jury Ga.  394 

starting  street  car  suddenly  as 
passenger  is  getting  off-liabil- 
ity of  defendant Ga.  401 

starting  car  and  injuring  plaintiff 
who  got  on  front  platform  to 
assist  her  child  aboard  renders 
defendant  liable Ga.  425 

it  is  gross  negligence  to  jump 
from  a  street  railroad  car  go- 
ing rapidly.  A  city  ordinance 
restricting  speed  would  make 
no  difference Ga.  449 


STREET  QK^—Cmiinued. 

driver  starting  street  car  as  pas- 
senger was  stepping  to  ground 
company  liable Ga.  45 1 

question  of  negligence  in  not 
closing  gates  on  electric  cars 
is  for  jury.. Ga.  466 

gates  on  electric  cars  to  prevent 
passengers  alighting  on  side 
next  parallel    track  not  kept 

dosed,  passenger  injured 

Ga.  466 

company  not  liable  if  passenger 
alights  from  street  car  after 
car  put  in  motion  if  conductor 

not  aware  of  intention 

Ga.  466 

passenger  alighting  from  street 
car  when  it  stops  because  of  an 
obstruction -company  not  re- 
sponsible for  safety  of  place. . . 

Ga.  466 

it  is  not  negligence  per  se  for  a 
person  with  a  bundle  in  each 
hand  to  attempt  to  board  an 
electric  car  before  it  comes  to 
a  full  stop Ga.  482 

alighting  from  moving  street  car 
after  requesting  driver  to  stop 
when  negligence Ga.  485 

railroad  company  liable  for  death 
of  child  caused  by  running 
train  of  street  cars  rapidly  over 
street .  crossing  where  pas- 
sengers were  alighting  Irom 
another  train 111.  500 

attempting  to  board  a  street  car 
in  rapid  motion  is  negligence. . 

m.  511 

woman's  dress  catching  on  ex- 
posed bolt  on  street  car. . . .  111.  532, 

713 
where  a  conductor  leaves  his  car 
to  report  to  office  and  the  driver 
takes  his  car  a  short  distance 
beyond  terminus  and  a  pas- 
senger in  the  conductor's 
absence  attempts  to  alight 
without  driver's  knowledge, 
and  is  injured,  the  company  is 
not  liable 111.  630 

street  car  started  with  a  sudden 
jerk-when  company  not  liable 

111.  630 
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STREET  QAK'-Continuid. 

where  passenger  alighting  from 
a  street  car  was  injured  bv  sud- 
den starting  of  car,  company 
liable 111.  638 

where  street  car  was  moving 
slowly,  and  a  passenger  at- 
tempts to  alight,  and  is  injured 
by  reason  of  driver  starting 
the  car  suddenly  without  look- 
ing to  see  whether  any  person 
was  alighting,  company  held 
liable III.  638 

passenger  need  not  request  car  to 
be  stopped  at  usual  place  of 
alighting,  and  if  injured 
through  car  starting  while  thus 
alighting,  he  may  recover 
damages 111.  654 

it  is  not  negligence  per  se  to  get 
on  or  off  a  street  car  while  it  is 
in  motion 111.  684 

a  person  who  boards  a  street  car 
contrary  to  rules  of  company  is 
not  a  trespasser 111.  684 

where  plaintiff  in  attempting  to 
board  a  horse-car  is  injured  by 
coming  into  contact  with  a 
telegraph  pole  it  is  a  question 
of  neghgence  for  jury  to  deter- 
mine  III.  684 

where  a  signal  to  start  a  street 
car  is  given  by  a  passenger  that 
fact  will  not  relieve  the  railway 
company  from  liability  for  in- 
jury caused  to  another  person 
while  boarding  a  car 111.  702 

SURPLUSAGE. 

party  not  bound  to  prove  matters 
which  are  merely  surplusage. . 

111.  654 

SWITCH-YARDS. 

passenger  carried  to  switching 
yard  and  injured  while  crossing 
track  by  engine-company  liable 

Cal.  185 

TELEGRAPH  POLE. 

where  plaintiff  in  attempting  to 
board  a  horse  car  is  injured  by 
coming  into  contact  with  a  tele- 
graph pole  it  is  a  question  of 
negligence  for  jury  to  deter- 
mine  111.  684 


TICKET. 

taking  ticket  by  conductor  of 
freight  train  makes  it  the  duty 
of  a  railroad  to  stop ^rk.    136' 

relation  of  carrier  and  passenger 
created  by  purchase  of  ticket . 

IlL  64& 

TIME-TABLE. 

a  time-table  for  the  use  of  em- 
ployees is  insufficient  evidence 
that  a  station  thereon  is  adver- 
tised as  a  regular  station 

Colo.   2 1 6* 

TRACK. 

a  railroad  company  owes  no  duty 
to  persons  wrongfully  on  its 
track  until  their  presence  is 
known Cal.  201 

child  in  custody  of  father  walking 
on  track,  struck  by  train  com- 
ing, company  not  liable.. Cal.   20K 

passenger  having  insufficient 
time  to  alight  and  directed  to 
get  off  at  next  station  and  walk 
back  not  proximate  cause  of 
injury  when  struck  by  train 
while  walking  back Cal.  201 

gross  negligence  to  run  train  on 
track  between  station  and  other 
train  discharging  passengers, 
and  if  passenger  is  killed  com- 
pany liable Colo.  226 

passenger  crossing  track  from 
train  to  station  not  bound  to 
stop,  look  and  Ibten . .    .  Colo.  226 

passenger  killed  while  crossing 
track  at  station  conflicting  evi- 
dence properly  left  to  jury 

Eng.  rule.  355. 

passenger  falling  over  switch 
handle  while  running  on  track 
question  of  negligence  properly 
left  to  jury Eng.  rule.  356- 

traveler  injured  while  crossing 
track  negligent  in  not  looking- 
nonsuit  proper Eng.  rule.  256- 

passenger  injured  by  train  while 
crossing  track  at  station,  non- 
suit improper Eng.  rule.  256. 

where  a  train  is  operated  on  a 
track  of  another  company  the 
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company  owning  the  train  is 
liable  for  injuries  to  one  of  its 
passengers 111.  66i 

injury  to  person  while  boarding  a 
train,  although  operated  on  an- 
othercompany's  track,  renders 
company  whose  passenger  the 
injured  party  was,  liable. . .  111.  66 1 

an  instruction  as  to  the  ownership 
of  a  train  of  cars  operated  on  a 
track  of  another  company  is 
proper  to  submit  to  the  jury. .     ^ 

III.  66i 

where  a  plaintiff  in  attempting  to 
board  a  horse  car  is  injured  by 
coming  into  contact  with  a  tele- 
graph pole  obstructing  on  track 
it  is  a  question  of  negligence 
for  jury  to  determine III.  684 


TRAIN. 

taking  ticket  by  conductor  of 
freight  train  makes  it  the  duty 
of  a  railroad  to  stop Ark.  136 

train  stopping  at  station  and  then 
backing  while  passenger  alight- 
ing, contributory  negligence  is 
question  for  jury Cal.  196 

it  is  not  negligence  per  se  for  a 
passenger  to  jump  from  moving 
train Cal.  207 

where  passenger  goes  upon  the 
platform  of  a  freight  car  when 
die  train  stops  at  a  dangerous 
place  on  a  dark  night,  and  he 
is  thrown  off  by  sudden  jerking 
of  car  and  injured,  the  com- 
pany is  not  liable 111.  593 

where  a  person  attempts  to  cross 
over  a  freight  train  to  reach  a 
passenger  train,  without  notice 
to  or  permission  of  the  railway 
company,  and  the  freight  train 
is  suddenly  started  and  the  per- 
son is  injured,  he  cannot  re- 
cover damages 111.  599 

where  a  person  attempts  to  alight 
from  a  moving  train  while  it  is 
approaching  a  station  and  is 
thrown  off  the  steps  and  is  in- 
jured he  cannot  recover -111.  613 
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where  a  person  jumps  from  a 
moving  train  on  being  carried 
past  his  station  he  cannot  re- 
cover damages 111.  614 

a  person  attempting  to  board  a 
moving  train  is  guilty  of  con- 
tributory negligence 111.  623 

a  person  has  no  right  to  board  a 
moving  train  and  a  railroad 
company  is  not  bound  to  fur- 
nish platforms  for  persons  who 
attempt  to  do  so 111.  623 

an  instruction  that  if  sufficient 
time 'was  given  passengers  to 
board  a  train,  and  if  a  person 
after  cars  in  motion -attempts  to 
board  and  is  injured  bv  reason 
of  car  being  in«motion  he  could 
not  recover  is  proper 111.  623 

alighting  from  moving  train, 
when  company  not  at  fault,  is 
negligence  on  part  of  passen- 
ger, but  not  necessarily  so  on 
question  of  comparative  negli- 
gence   111.  644 

it  is  not  negligence  per  se  to  alight 
from  a  moving  train .111.  644 

passenger  boarding  moving  train, 
without  neghgence,  and  being 
assaulted  by  conductor  in  con- 
sequence whereof  he  was  in- 
jured company  held  liable — . 

111.  64S 

where  a  railway  company  receives 
passengers  before  'the  train  is 
fully  made  up,  and  a  person 
passing  from  one  car  to  another 
is  injured  through  negligence 
of  company  in  coupling  cars, 
the  company  is  liable 111.  661 

injury  to  person  while  boarding  a 
train  although  operated  on  an- 
other company's  track,  renders 
company,  whose  passenger  the 

injured  party  was,  liable 

111.  661 

where  a  passenger  was  passing 
from  one  car  to  another,  at  in- 
vitation of  employee  of  railroad 
company,  and*while  so  passing 
the  car  was  suddenly  drawn 
away,  and  the  passenger  was 
injured,  the  company  was  held 
liable 111.  661 
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where  a  boy,  seven  years  of  age, 
riding  on  an  engine  at  an  in- 
vitation of  engineer,  jumps  off 
by  direction  of  said  engineer, 
and  is  injured,  the  railroad 
company  is  liable III.  672 

where  a  train  stops  at  other  than 
scheduled  stopping  place,  and 
a  passenger  attempts  to  alight 
and  is  injured  through  sudden 
starting  of  train,  company  held 
liable lU.  675 

where  name  of  station  was  an- 
nounced and  *the  train  soon 
after  stops  although  not  at  a 
scheduled  stopping  place,  and 
a  passenger  in  attempting  to 
alight  is  injured  by  sudden 
starting  of  train,  company  held 
liable HL  675 

a  stricter  rule  applies  to  board- 
ing cars  operated  by  steam 
Uian  by  horse  power III.  684 

where  passenger  of  a  freight  train, 
after  station  was  announced  by 
brakeman,  arose  for  the  pur- 
pose of  alighting,  and  was 
thrown  to  the  floor  by  the  sud- 
den starting  of  car  the  com- 
pany was  held  liable III.  694 

where  a  railway  company  car- 
ries passengers  for  hire  on  a 
freight  train  it  is  liable  for  in- 
juries resulting  to  passengers 
from  its  negligence 111.  694 

a  railway  company  is  liable  for 
injury  to  passenger  if  it  fails 
to  allow  a  reasonable  time  to 
alight  in  safety 111.  719 

whether  alighting  from  moving 
train  is  negligence  is  question 
for  jury Hi.  7^9 

it  is  not  error  to  modify  instruc- 
tions that  seek  to  charge  plain- 
tiff with  negligence  in  alight- 
ing from  moving  train.... III.  719 

where  a  passenger  when  station 
was  announced  arose  for  the 
purpose  of  alighting,  but  was 
impeded,  and  on  reaching  the 
platform  found  the  train  had 
started  but  moving  so  slowly 
that  she    thought  it  safe    to 
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alight  and  was  injured  in  the 
attempt  the  railroad  company 
was  held  liable IIL  719 

TRESPASSER. 

boarding  a  pay-car  by  mistake 
does  not  make  plaintiff  a  tres- 
passer  ., Ga«  369 

a  person  who  boards  a  street-car 
contrary  to  rules  of  company  is 
nota  trespasser lU.  684 

TRESTLE. 

calling  station  and  stopping  train 
may  be  an  invitation  to  alight 
and  where  train  stopped  at 
water  tank  it  depends  on  sur- 
rounding circumstances 
whether  plaintiff  is  negligent- 
falling  in  trestle Ala.    69 

passenger  alighting  in  the  dark 
on  a  trestle  whil(ftrain  momen- 
tarily stoppin^^  is  guilty  of  con- 
tributory neghgence Cal.  191 

TRIAL. 

newly  discovered  evidence  not 
favored  as  ground  for  new  trial 

Ga.  384 

VERDICT. 

of  jury  will  not  be  disturbed 
unless  suggestive  of  prejudice 
or  corruption Cal.  164 

rule  of  damages  in  case  of  death 
of  relative  does  not  apply  in 
action  for  injury  to  plaintiff.. 

CaL  196 

for  $15,000  for  personal  injuries 
is  not  excessive Cal.  196 

will  not  be  disturbed  because 
excessive  unless  obviously  dis- 
proportionate to  injury Cal.  196 

or  first  trial  jury  returned  a  ver- 
dict for  $1,000,  on  the  second 
trial  $2,ooo-held  not  exces- 
sive  Ga.  435 

adding  each  juror's  award  and 
dividing  by  twelve  vitiates  a 
verdict 111.  593 
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judgment  upon  verdict  for  $7,000 
for  injuries  sustained  while 
alighting  from  street  car,  re« 
versed • 111.  630 


WITNESS. 

an  instruction  that  jury  should 
consider  the  interest  of  wit- 
nesses is  erroneous  but  is  cured 
by  further  charge  that  their 
testimony  is  not  to  be  discred- 
ited because  they  are  in  em- 
ploy of  railroad  company  .... 

Ark.  157 

credibility  of,  is  a  question  for 
the  jury Cal.  170 

the  jury  are  not  under  all  cir- 
cumstances the  soU  judges  of 
the  credibility  of  witnesses  nor 
of  their  testimony Colo.  33 1 
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cannot  be  impeached  by  showing 
that  he  has  made  a  contradic* 
tory  statement  as  to  imma- 
terial mitt  ers   Colo.  231 

testifying  that  sufficient  electric- 
ity could  not  be  transmitted  to 
car  to  cause  injury  may  be 
asked  concerning  blisters  on 
iron  railing Colo.  24*^ 

request  to  charge  that  plaintiffs 
evidence  should  be  received 
with  caution  because  of  inter- 
est in  the  event  properly  re- 
fused  Dist.  of  Col.  334 

it  is  proper  to  send  the  conductor 
of^the  train  out  of  the  court 
room  during  examination  of 
other  witnesses Ga.  463 

jury  ought  not  arbitrarily  to  re- 
ject testimony  of  an  unim- 
peached  witness 111.  593 
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